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PER CURI AM

Kenyatte Brown appeal s his jury conviction and 262-nont h
sentence for possession with intent to distribute |less than five
granms of cocai ne base under 21 U S.C. § 841(a)(1). The conviction
was based upon an incident on Novenber 21, 2000, when Oficer
Follin of the Sunter Police Departnment and a confidential informant
pur chased cocai ne fromBrown in an undercover drug buy. W affirm
Brown’s conviction and sentence.

Brown first contends that the district court erred by
failing to suppress the identification of Brown by Oficer Follin
and by failing to adequately instruct the jury on the reliability
of suggestive eyewitness identifications. Brown argues that
Oficer Follin s identification should have been suppressed because
it was tainted by Oficer Follin"s initial identification of Brown.
Brown argues the initial identification procedure was i nperm ssibly
suggestive because O ficer Follin identified Brown by |ooking for
Brown’s nane in a police departnent photograph book.

W apply a two-step test to determ ne whether
identification testinony is adm ssible. “First, the defendant nust
establish that the photographic |ineup procedure was inperm ssibly
suggestive. . . . Second, even if the procedure was suggestive, the
in-court identification is valid if it was reliable. . . . The
factors the court may consider in nmeasuring reliability include:

(1) the witness’ opportunity to viewthe perpetrator at the tine of



the crine; (2) the witness’ degree of attention at the tinme of the
of fense; (3) the accuracy of the witness’ prior description of the
perpetrator; (4) the witness’ level of certainty when identifying
t he defendant as the perpetrator at the tine of the confrontation;
and (5) the length of tinme between the crinme and the

confrontation.” United States v. Wlkerson, 84 F. 3d 692, 694 (4th

Cr. 1996). In essence, the court examnes the totality of the

ci rcunst ances surrounding the identification. United States V.
Johnson, 114 F.3d 435, 441 (4th Cr. 1997).

Oficer Follin did not use an inperm ssibly suggestive
phot ographic Iine-up procedure. Aware of Brown’s nane and of
Brown’ s appearance, Oficer Follin sinply turned to the photograph
of Kenyatte Brown in the book and confirnmed that it was the sane
person who sold the drugs to the confidential informant on
Novenber 21, 2000. Even if this court were to find that O ficer
Follin's identification of Brown was inperm ssibly suggestive,
Oficer Follins identification of Brown as the drug dealer is
reliable. First, the purchase occurred in the afternoon on a cl ear
day and took | ess than a m nute. The drug purchase was vi deot aped,
and Brown’s face was visible on the tape. Oficer Follin viewed
the videotape prior to picking Brown’s picture out of the
phot ograph book. Oficer Follin also testified that during the
drug buy, he observed Brown wal k across the front of the vehicle

O ficer Follin and the confidential informant were traveling in and
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stop at the passenger side window. O ficer Follin's vision was not
obscured, and Brown was not wearing a nask or other covering over
his face. Second, Oficer Follintestified that at the tinme of the
drug sale, his attention was not focused on anythi ng except Brown.
Third, Oficer Follin drafted a report of the purchase solely from
hi s menory upon the conpl etion of the controlled drug deal. 1In the
report, Oficer Follin described Brown as five foot eight and one
hundred fifty pounds. Police records subsequently descri bed Brown
as five foot nine and one hundred sixty pounds. Fourth, the
confidential informant stated to Oficer Follin just prior to the
drug sale “here is Kenyatte.” After Oficer Follin and the
confidential informant conpl eted t he purchase, O ficer Follin again
asked the confidential informant who sold the drugs to them The
confidential informant responded Kenyatte and Keshawn Brown.
Exam ning the totality of the circunstances surrounding Oficer
Follin's identification of Brown as the drug dealer, we find
Oficer Follin s identification of Brown sufficiently reliable.
We next consider whether the district court properly
instructed the jury on eyewitness identifications. W reviewthe
district court’s jury instructions for abuse of discretion. United

States v. Ruhe, 191 F.3d 376, 384 (4th Cr. 1999). The district

court instructed the jury that when evaluating eyew tness
testinmony, to consider factors such as the general credibility of

the witness; the length of tinme that the w tness observed the



defendant, including visibility and di stance; the manner in which
the defendant was presented to the witness; the witness's prior
famliarity wwth the defendant; and the I ength of tinme between the
i ncident and when the witness next identified the defendant. W
reject Brown's argunment because the district court’s jury
i nstruction adequately informed the jury on eval uating eyew t ness
i dentifications.

Brown al so contends that the district court violated his
Si xt h Amendnent rights by enhancing his sentence based on facts not

found by the jury. See United States v. Booker, 125 S. C. 738

(2005). The district court enhanced Brown’s sentence based on
Brown’s prior drug-related convictions. W find no nerit in
Brown’ s argunent because “the Suprene Court continues to hold that
the Sixth Amendnent (as well as due process) does not denmand that
the nmere fact of a prior conviction used as a basis for a
sent enci ng enhancenent be pl eaded in an i ndi ctnent and submtted to

a jury for proof beyond a reasonabl e doubt.” United States v.

Cheek, 415 F.3d 349, 352 (4th Cr. 2005).

For these reasons, we affirm Brown’s conviction and
sentence. W deny counsel’s notion to be relieved as counsel. W
di spense with oral argunent because the facts and | egal contentions
are adequately presented in the materials before the court and
argunment woul d not aid the decisional process.
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