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PER CURI AM

Clyde Allen Newill was found gquilty by a jury of
conspiracy to distribute less than 500 granms of cocaine in
violation of 21 US. C 8§ 846 (2000), and three counts of
di stribution of cocaine, in violation of 21 U S.C. § 841(a)(1),
(b)(1)(C (2000). On appeal, Newill contends the district court
erred at sentencing by increasing his base offense | evel above the
base of fense | evel warranted by the facts found by the jury beyond
a reasonabl e doubt. We find the inposition of the sentence was not

consistent with the rul es announced in United States v. Booker, 125

S. C. 738, 2005 W. 50108 (2005). Accordingly, while we affirmthe
convictions, we vacate the sentence and remand with instructions
for resentencing.

A jury found Newi Il was responsible for |ess than 500
grans of cocaine. At sentencing, Newill’'s offense | evel was based
in part wupon trial testinmony showing that Newill rmay have
distributed in excess of 500 grans of cocaine and 3.5 granms of
met hanphet am ne. Newi||'s offense level was arrived at by
conbining the two drugs by using the Drug Equival ency Tables.
Accordingly, Newill’ s offense | evel was higher thanif the quantity
of cocaine found by the jury was the only drug considered. New ||
chal I enged at sentencing the drug quantity by arguing he was bei ng
sentenced based upon drugs not found by the jury beyond a

r easonabl e doubt .



W find Newill’'s sentence is in violation of the rule

announced in United States v. Booker, 125 S. C. 738, 2005 W. 50108

(2005). Booker held that the “Sixth Anmendnent is violated when a

district court, acting pursuant to the Sentencing Reform Act and

the guidelines, inposes a sentence greater than the maxinum
aut hori zed by the facts found by the jury alone.” United States v.
Hughes, = F.3d __, 2005 W 147059, *3 (4th Gr. Jan. 24, 2005).

| n Booker, the Suprenme Court severed and exci sed two provisions of
the Sentencing Reform Act: 18 U. S.C. 8§ 3553(b)(1), requiring
sentencing courts to i npose a sentence within the guideline range,
and 18 U. S.C. 8§ 3742(e), setting forth standards of review on
appeal . The Suprenme Court held that the remainder of the
guidelines remain as advisory, requiring a sentencing court to
consi der applicable guidelines ranges, but allowing the court to
“tailor the sentence in light of other statutory concerns . . . .7
Booker, 2005 W. 50108, at *38.

I n Hughes, we found Hughes’ sentence exceeded t he maxi num
sentence authorized by the facts found by the jury alone, in
viol ati on of Booker. W vacated the sentence and remanded with
instructions for resentencing.

VWiile we affirm Newill’'s convictions, we vacate the

sentence and remand with instructions for resentencing consistent



with the rul es announced in Booker and Hughes.” W dispense with
oral argunent because the facts and legal contentions are
adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART, VACATED I N PART,
AND REMANDED W TH | NSTRUCTI ONS

"W have reviewed the district court’s findings with respect
to drug quantity and find it supported by a preponderance of the

evidence. United States v. Vinson, 886 F.2d 740, 741-42 (4th G r
1989) .




