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PER CURI AM

El i zabeth A. Payne pled guilty without a plea agreenent to an
i nformati on chargi ng her with enbezzl enent, 18 U.S. C. § 656 (2000),
and was sentenced to a termof ei ghteen nonths i nprisonnent. Payne
appeal s her sentence, alleging that the district court erred in

determ ning the amount of loss, U S. Sentencing Guidelines Mnual

8§ 2B1.1(b)(1)(F) (2001), and in failing to recognize its authority
to depart downward for extraordinary restitution under Application
Note 15(B) to 8 2B1.1 and USSG 8§ 5K2.0, p.s. Payne also contests
the two-level adjustnment for abuse of a position of trust she
recei ved under USSG § 3Bl1.3, and contends that her sentence was
imposed in violation of the Sixth Amendment right to jury tria
because the sentence enhancenents were based on judicial fact

findings in violation of the rule set out in Blakely v. Washi ngt on,

124 S. C. 2531 (2004). W affirmthe district court’s initia
cal cul ation of the guideline range, but we vacate the sentence in

light of United States v. Booker, 125 S. C. 738 (2005), and renand

for resentencing.

I n June 2002, Payne was the item processing supervisor at the
Fauqui er Bank in Warrenton, Virginia. Payne stole a check fromher
not her’s checkbook, made it out to herself for $160,000, and
deposited the check in her own account at the Fauqui er Bank. Later
t hat day, Payne renoved the check froma bundl e of checks that were

to be sent to the Federal Reserve Bank for processing to prevent



her nother’s account at a different bank from being debited the
$160, 000. However, the Federal Reserve Bank notified the Fauquier
Bank that it was accountable for the mssing $160,000 draft.

I n August 2002, after Payne’ s supervisor notified her that the
bank woul d need a repl acenent check for the still-m ssing $160, 000
check, Payne took another check fromher nother’s checkbook, again
made it out to herself for $160,000, and gave it to the Fauquier
Bank. She again renoved this check fromthe bundl e of checks that
were sent to the Federal Reserve Bank. Finding another check in
that day’s bundle for $160,000, Payne photocopied the Fauquier
Bank’ s i ndemmi fication fromthe back of her fraudul ent check to the
back of the legitimate check in an attenpt to di sguise her fraud.
Payne was not successful; the Federal Reserve Bank notified the
Fauqui er Bank that a second item was m ssing.

After an internal investigation, Payne was placed on
adm ni strative | eave. The next day, she confessed to her enpl oyer
t hat she had taken the $160,000 check and that she had tried to
conceal her theft by wusing her position as item processing
supervisor in the proof departnent. Subsequently, the bank
recei ved $126, 000 from Payne, nainly proceeds fromthe sale of her
house. The bank’s actual |oss was $26, 791. 82.

At Payne’s sentencing, the district court calculated the
gui del i ne range by applying a base offense | evel of 6 under USSG

8§ 2Bl.1(a), a 10-level enhancenent for a |oss of $160,000 under

- 3 -



subsection (b)(1)(F) (loss between $120,000 and $200,000), a 2-
| evel adjustnent for abuse of a position of trust under USSG
§ 3B1. 3, and a 3-1level adjustnent for acceptance of responsibility.
The resulting recomrended final offense |evel was 15. Because
Payne was in crimnal history category |, the guideline range was
18-24 nonths. The district court inposed a sentence of eighteen
nmont hs i npri sonnent.

Payne argues on appeal that (1) the district court erred in
deciding not to reduce the anmpbunt of |oss by the anobunt she had
repai d the bank by the tine of sentencing; (2) the court failed to
recognize its authority to depart downward for extraordinary
restitution; and (3) the court enhanced her sentence for abuse of
a position of trust in violation of the rule set out in Blakely.

| n Booker, the Suprene Court held that the federal sentencing
gui delines mandatory schene which provides for sent ence
enhancenents based on facts found by the court violated the Sixth
Amendnent; the Court renedied the constitutional violation by
severing and excising the statutory provisions that nandate
sentenci ng and appel |l ate revi ew under the guidelines, thus making

the guidelines advisory. United States v. Hughes, F.3d

2005 W 147059, at *3 (4th Cr. Jan. 24, 2005) (citing Booker,
Opi nion of Justice Stevens for the Court at 20, Opinion of Justice
Breyer for the Court at 2). |In Hughes, we held that a sentence

that is enhanced based on facts found by the court, not by a jury



or admtted by the defendant, constitutes plain error that affects
the defendant’s substantial rights and warrants reversal under

Booker. 2005 W. 147059, at *2-4 (citing United States v. d ano,

507 U.S. 725, 731-32 (1993)).

Payne’s sentence was enhanced by ten |levels for an intended
| oss of $160,000, 8§ 2Bl.1(b)(1)(F), a fact she did not adnmit, and
by two | evel s for abuse of a position of trust, 8§ 3B1.3, a fact the
court found by adopting the recomnmendations in the presentence
report. In light of Booker and Hughes, we find that the district
court plainly erred in determ ning the amount of | oss and i nposing
a sentence that exceeded the maxinmum allowed based on facts
adm tted by Payne alone.® However, we conclude that the court’s
initial calculation of the guideline range was correct.

The district court’s interpretation of the term “loss,” as
used in the guidelines, is reviewed de novo; its calculation of the
| oss under the correct interpretation is reviewed for clear error.

Hughes, 2005 WL 147059, at *6 (citing United States v. Mller, 316

F.3d 495, 498 (4th Gr. 2003)). Application Note 2(E)(ii) to

§ 2B1.1 provides that, “[i]n a case involving col |l ateral pledged or

Al t hough Payne raised Blakely in her notion for release
pendi ng appeal, filed within seven days of sentencing, we concl ude
that she did not thereby preserve the issue for appeal. At that

point, the district court was wthout authority to alter the
sentence except for arithnetical, technical, or other clear error.
Fed. R Cim P. 35(a). The constitutional error in Payne’s
sentence becane “clear” only with the Suprene Court’s decision in
Booker . See Hughes, 2005 W. 147059, at *4 (“Booker has now
abrogated our previously settled law ").
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ot herwi se provided by the defendant,” the anount of |oss “shall be
reduced” by “the anmount the victim has recovered at the tinme of
sentencing fromdi sposition of the collateral, or if the coll ateral
has not been di sposed of by that tinme, the fair market val ue of the
collateral at the time of sentencing.”

Payne argues that her house was “collateral pledged or
ot herwi se provided” by her on Septenber 12, 2002, when she stated
inan email to the bank president, “I will gladly give ny house for
collateral until you get the noney,” and Septenber 3, 2002, when
she signed the honme over to the bank. W disagree. Payne did not
give the bank an interest in her house as part of her offense;
i nstead, she turned it over to the bank as part of her effort to
make restitution for the offense once it had been discovered. See

United States v. Scott, 74 F.3d 107, 112 (6th Cr. 1996)

(subsequent voluntary restitution is not the sanme as posting
collateral). Therefore, the district court did not err in
concluding that she was not entitled to a credit against the
intended | oss for the amount the bank recovered fromthe sal e of
her house.

Payne next argues that the district court failed to recognize
its authority to depart for extraordinary restitution, see USSG
88 2B1.1, cnt. n.15(B), 5K2.0, p.s. The sentencing court’s
di scretionary decision not to depart is not reviewable unless the

court’s decision is based on a nmstaken belief that it |acks
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authority to depart. United States v. Wod, 378 F.3d 342, 351 n.8

(4th Cr. 2004). Application Note 15(b) to 8 2B1.1 states that, in
a case where the offense level “substantially overstates the

seriousness of the offense,” a downward departure may be warrant ed.

Qur review of the court’s ruling on Payne’s departure notion
convinces us that the court recognized its authority to depart and
exercised its discretion not to depart. Payne’s argunent that the
court m stakenly believed it | acked authority to depart is based on
several comments by the court which, when viewed in |ight of the
record as a whole, do not support her assertion. W conclude that
Payne has not shown that the court’s decision not to depart was
made in the m staken belief that it |acked authority to do so.

Finally, Payne argues that the district court erred under
Bl akely in making an adjustnment for abuse of a position of trust,
since she did not admt that fact.

In |ight of Booker and Hughes, we conclude that the district
court plainly erred in inposing a sentence that included
enhancenents based on facts found by the court and thus exceeded
t he maxi mum al | owed based on the facts adm tted by Payne al one. W
therefore affirmthe district court’s initial calculation of the
gui del i ne range, but we vacate the sentence i nposed by the district
court and remand for resentencing consistent w th Hughes. W

di spense with oral argunent because the facts and | egal contentions



are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED




