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PER CURI AM

Cole Black pled guilty to two counts of arned bank
robbery, 18 U.S.C. § 2113(d) (2000), and was sentenced to a termof
seventy-ei ght nonths inprisonnent. Bl ack appeal s his sentence,
contending that his sentence is unconstitutional under United

States v. Booker, 125 S. C. 738 (2005), because the district court

made factual findings in determ ning his offense | evel and cri m nal
history. W affirm

The factual basis for Black’s guilty plea stated that he
robbed two banks in January 2004, and in both robberies displayed
what appeared to be a firearm Black later identified the weapon
as a BB gun. Wthout objection fromBlack, the district court set

the base offense |evel for each robbery at 20, U.S. Sentencing

GQui delines Manual § 2B3.1(a) (2003), and added two | evel s because

the property of a financial institution was taken. USSG
§ 2B3.1(b)(1). The court added a three-level enhancenent for
brandi shing a dangerous weapon in the first robbery, USSG
§ 2B3.1(b)(2)(E), and a four-1level enhancenent for otherw se using
a dangerous weapon in the second robbery. USSG § 2B3.1(b)(2)(D)

Application of the grouping rules, see USSG 8§ 3D1. 3—3D1. 4, yi el ded
a conbi ned adj usted offense | evel of 28. The court then gave Bl ack
a three-level adjustnent for acceptance of responsibility, to
arrive at a final offense |level of 25. Wth five crimnal history

points, Black was in crimnal history category Ill. Hi s guideline



range was 70-87 nonths. The court inposed a sentence of seventy-
ei ght nmonths inprisonnent.
Bl ack first argues that the calculation of his offense

| evel was unconstitutional in |ight of Blakely v. Washi ngton, 542

U S. 296 (2004), and Booker, because the enhancenents for use of a
danger ous weapon wer e based on uncharged facts not adm tted by him

Because he did not raise this issue in the district court, our

reviewis for plain error. United States v. Hughes, 401 F.3d 540,
547 (4th Cr. 2005). To establish error, Black nust show that the
court inposed a gqguideline sentence greater than the naximum
authorized by the facts he admtted. Booker, 125 S. C. at 746

756; Hughes, 401 F.3d at 546-47. By agreeing to the accuracy of
the factual basis at his guilty plea hearing, Black admtted all

the facts on which the sentence enhancenents were based except for
the four-1level enhancenent for having “otherwi se used” a dangerous
weapon in the second robbery. Had he received a three-|Ievel

enhancenent for brandi shing a dangerous weapon in both robberies,

hi s conbi ned adj usted of fense | evel woul d have been 27 rat her than
28. Wth crimnal history category |11, the guideline range that
woul d have applied, before application of the adjustnment for
acceptance of responsibility, was 87-108 nonths. Black’s sentence

of 78 nmonths inprisonnent thus did not exceed the nmaxi num sent ence



that could have been inposed based on facts he adnmtted.”

Therefore, no Si xth Amendnent violation occurred. United States v.

Evans, F.3d ___, 2005 W. 1705531, at *1 & n.4 (4th Gr.

July 22, 2005). Because Black has not shown that an error
occurred, resentencing is not required.

To the extent that the letter Black filed under Fed. R
App. P. 28(j) clainms error in that he was sentenced under a
mandat ory gui deli ne system the issue is reviewed for plain error,
and Bl ack has the burden of showing that the error affected his

substantial rights. United States v. Wite, 405 F. 3d 208, 223 (4th

Cir. 2005). Because there is no indication in the record that the
district court would have inposed a |ower sentence under an
advi sory gui del i ne system Bl ack cannot nmake t he necessary show ng.
Id. at 224-25.

Next, Bl ack contends that the conputation of his crim nal
hi story was unconstitutional because the factual findings required
to determ ne whether particular convictions are countable and how
many poi nts are assessed i nvolve nore than the nere fact of a prior
conviction and therefore are subject to the requirenents of
Bl akely. He argues that, even if the prior conviction exception

laid out in Al nendarez-Torres v. United States, 523 U S 224

(1998), is still good law, it nust be narrowy applied, limted to

"Wt h the three-|evel reduction for accept ance of
responsibility granted by the district court, the guideline range
woul d have been 63-78 nont hs.



the fact of a prior conviction, and not extended to included any

fact about a prior conviction.

In Shepard v. United States, 125 S. C. 1254 (2005), the

Suprene Court instructed that Sixth Amendnent protections apply to
di sputed facts about a prior conviction that are not evident from
“the conclusive significance of a prior judicial record.” 1d. at
1262- 63. However, Black did not contest his crimnal history;
therefore, the district court did not consider any facts he had not
admtted, and the court’s determ nation of his crimnal history did

not violate the Sixth Anendnent. See United States v. Collins, 412

F.3d 515 (4th Cr. 2005) (finding no Sixth Amendnent violation
where nature and separateness of predicate offenses for career

of fender status was undisputed); cf. United States v. WAshi ngton,

404 F.3d 834, 843 (4th Cr. 2005) (finding that district court’s
reliance on di sputed facts about prior conviction to determnm ne that
it was a crinme of violence violated the Sixth Amendnent).
Therefore, Black cannot show error in the calculation of his
crimnal history.

We therefore affirmthe sentence i nposed by the district
court. We dispense with oral argument because the facts and | egal
contentions are adequately presented in the materials before the
court and argunent would not aid the decisional process.
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