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PER CURI AM

Chanc Deon Snipes appeals the 72-nonth sentence he
received after he pled guilty to one count for possession of a
firearm by a convicted felon, in wviolation of 18 US.C
88 922(9g)(1) and 924(a)(2) (2000). W affirm Sni pes’ sentence.

Sni pes mai ntains that under Blakely v. Wshington, 542

U S 296 (2004), the district court violated his Sixth Anendnment
rights by enhancing his offense |evel based on facts that were
neither charged in the indictnment nor proven beyond a reasonable
doubt.! Specifically, Snipes clains that his rights under the
Si xth Amendnent were violated when the district court determ ned

his base offense level, under U.S. Sentencing CGuidelines Munual

8§ 2K2.1(a)(2) (2003), by considering a prior conviction for which
he was not indicted.? Because Snipes preserved this issue by
objecting to the presentence report and at his sentencing hearing

based upon Blakely, this court’s review is de novo. See United

States v. Mackins, 315 F.3d 399, 405 (4th G r. 2003).

'Based on this court’s decision in United States v. Hammoud,
378 F.3d 426 (4th Cir.) (order), opinion issued by 381 F.3d 316
(4th Cr. 2004) (en banc), vacated, 125 S. C. 1051 (2005), the
Government asserted that Blakely did not apply to the federal
sent enci ng gui del i nes.

2Sni pes’ controlled substance offense for felony possession
with intent to manufacture, sell and deliver cocaine was part of
the indictnent. However, Snipes’ crine of violence for felony
i ndecent |iberties with a mnor was not in the indictnent.
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The Suprenme Court held in United States v. Booker, 125 S.

Ct. 738, 746, 750 (2005), that the nmandatory manner in which the
federal sentencing guidelines required courts to i npose sentenci ng
enhancenents based on facts found by the court by a preponderance

of the evidence violated the Sixth Anmendnent. In Al nrendarez-

Torres v. United States, 523 U. S. 224, 233-35 (1998), the Suprene

Court held that the governnent need not allege in its indictnent
and need not prove beyond reasonabl e doubt that a defendant had
prior convictions for a district court to use those convictions for
pur poses of enhancing a sentence.

W find no Sixth Anmendnent error occurred. Had the
district court only considered Snipes’ prior conviction for a
controll ed substance offense, which was not a fact outside the
i ndi ctment, then Sni pes’ base offense | evel woul d have been twenty,
under USSG § 2K2.1(a)(4)(A) (a base offense | evel of twenty applies
if “the defendant conmtted any part of the instant offense
subsequent to sustaining one felony conviction for either a crine
of violence or a controll ed substance of fense”), instead of twenty-
four. Therefore, Snipes’ maxi numtotal offense |evel would have

been twenty rather than twenty-one.® Based on of fense | evel twenty

3As in United States v. Evans, 416 F.3d 298 (4th G r. 2005),
for purposes of deternm ning whether a Sixth Amendnent violation
occurred, the sentence inposed on Snipes is conpared against the
gui del i ne range that was properly determ ned (thus not considering
the challenged base offense level of twenty-four, under USSG
§ 2K2.1(a)(2)) before that range was adjusted to account for the
three-point reduction in offense |level Snipes received for

- 3 -



and Snipes’ crimnal history category of V, Snipes’ sentencing
range woul d have been si xty-three to seventy-ei ght nonths. Snipes’
actual sentence of seventy-two nonths fell squarely wthin that
range. Because Snipes’ sentence did not exceed the maximm
aut hori zed by the facts of the offense to which he pled guilty,
there was no Sixth Amendnent violation in his sentencing.
Regarding his crimnal history points for prior
convictions, Snipes argues that the factual findings required to
det erm ne whet her particul ar convi ctions are countabl e and how many
points are assessed involve nore than the nere fact of a prior
conviction and therefore are subject to the requirenents of
Bl akel y. However, the application of the prior conviction

exception to Sni pes does not raise any of the problens outlined in

Shepard v. United States, 125 S. C. 1254, 1262-63 (2005), because
no facts related to Snipes’ prior convictions were disputed.
Therefore, the district court’s assessnment of seven crimnal
hi story points based on Snipes’ prior convictions did not violate
t he Si xth Amendnent.

Turning to the two crimnal history points assessed
because Sni pes conmmtted the instant of fense while on unsupervised
probati on and the one point for conmmtting the i nstant of fense | ess
than two years after release from inprisonment on a sentence

count ed under USSG § 4Al1. 1(a) or (b), we conclude that the district

acceptance of responsibility.



court did not err in assessing these points because they do not
require evaluation of the type of facts found outside the
indictnent that are “too far renoved from the conclusive

significance of a prior judicial record.” United States V.

Washi ngton, 404 F.3d 834, 842 (4th Cr. 2005).

Accordingly, we affirm Snipes’ sentence. We di spense
with oral argunent because the facts and |egal contentions are
adequately presented in the materials before the court and ar gunent

woul d not aid the decisional process.
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