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PER CURI AM

Jamar Marquise Blandin, a/k/a Jamar Anthony Blandin
(“Blandin”), pled guilty to one count of possession and
distribution of cocaine base, in wviolation of 21 US.C
88 841(a)(1)&b)(1)(B) (2000) (“Count One”); one count of the use
and carrying of a firearm during and in relation to a drug
trafficking crinme, in violation of 18 U S.C. 8 924(c)(1) (A (2000)
(“Count Two”); and one count of possession of a firearm by a
convicted felon, in violation of 18 U S.C. 88 922(g)(1) and
924(a)(2) (2000) (“Count Four”). Blandin was sentenced to a term
of 97 nmonths i nprisonnent as to each of Counts One and Four, to run
concurrently, and 60 nonths as to Count Two, to run consecutively
tothe terns for Counts One and Four, with five years of supervised

rel ease. Bl andin appeals, contending that Blakely v. Washi ngton,

124 S, . 2531 (2004), applies to the federal sentencing
gui delines; that the district court erred in finding as a fact that
hi s of fense was based on an enhanced drug anount pursuant to U. S

Sentencing Guidelines Manual (“USSG) § 2D1.1(c)(6)! and in

determ ning that he had a crimnal history category of 111, based
on three prior convictions and a two-|evel enhancenent pursuant to

USSG § 4A1.1(d). We affirm

'!Al t hough Bl andi n appears to chall enge the base | evel offense
recommended for Count Four, this offense |level was not applied to
deternm ne the appli cabl e gui deli nes range, based on the groupi ng of
Count One and Count Four pursuant to USSG 8§ 3D1. 2(c) and 3D1. 3(a).
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Because Bl andin preserved these issues by objecting to
the presentence report and at his sentencing hearing based upon

Bl akely, this court’s review is de novo. See United States v.

Mackins, 315 F.3d 399, 405 (4th Cr. 2003) (“If a defendant has
made a tinely and sufficient Apprendi sentencing objection in the
trial court, and so preserved his objection, we review de novo.”)
(citation omtted). Wen a defendant preserves a Sixth Amendnent

error, this court must reverse unless [it] find[s] this
constitutional error harnl ess beyond a reasonabl e doubt, wth the
Government bearing the burden of proving harm essness.” | d.

(citations omtted); see United States v. Wite, 405 F. 3d 208, 223

(4th GCir. 2005) (discussing difference in burden of proving that
error affected substantial rights under harnml ess error standard in
Fed. R App. P. 52(a) and plain error standard in Fed. R App. P
52(b)).

First, evenif the disputed quantity of drugs was renoved
fromthe presentence cal culation, Blandin’s sentence as to Counts
One and Four woul d not have been altered. Absent any enhancenents,
the total offense |level for Count One and Count Four would be
twenty-si x, based on the drug anount stated in the indictnent (nore

than five granms of cocaine base). U.S. Sentencing Cuidelines

Manual (“USSG') 8§ 2D1.1(c)(7) (2003). The recomended guideline
range for a total offense level of twenty-six, with a crimna

hi story category of I1l, is 78 to 97 nonths i nprisonnment. See USSG
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Ch. 5 Pt. A (Sentencing Table). Because Bl andin’s actual sentence
as to Counts One and Four does not exceed the maxi num of this

range, there was no Sixth Amendnent violation. See United States

v. Evans, 416 F.3d 298, 300-01 (4th Gr. 2005) (holding that if
sentence does not exceed naxi mum aut horized by facts admtted by
def endant or found by jury, there is no Sixth Arendnent vi ol ation).

Next, as this court recently made clear in United States v.

Robi nson, 404 F.3d 850, 862 (4th G r. 2005), petition for cert.
filed,  US LW ___ (US. Aug. 12, 2005) (No. 05-5772), “Booker
did nothing to alter the rule that judges cannot depart below a
statutorily provided mninmm sentence.” Count Two, Blandin's
firearmcharge, was subject to a statutory m ni numof sixty nonths

i mprisonnment.? See 8§ 924(c)(1)(A)(i) (inposing a termof not |ess
than five years’ inprisonnment for any person who, during and in
relation to a drug trafficking crine, uses or carries a firearm or
who, in furtherance of the crinme, possesses a firearm. Thus, the
district court was required by statute to inpose a nandatory
m nimum term of five years for the offense. In this situation

there is sinply no Booker error. See Robinson, 404 F.3d at 862

(“[Even after Booker], a district court has no discretion to inpose

To the extent Blandin challenges the base |evel offense of
twenty that was recommended for Count Four, felon in possession of
a firearm pursuant to USSG 8§ 2K2.1(a)(4)(a), his objection is
nmooted by the grouping that was applied to Count One and Count
Four . Even considering this objection, for the reasons stated
above, Blandin’s argunent fails on the nerits.

- 4 -



a sentence outside of the statutory range established by Congress
for the offense of conviction.”).

Finally, the Suprenme Court in Booker also reaffirned its
prior holding in Apprendi that “[a]ny fact (other than a prior
conviction) which is necessary to support a sentence exceedi ng the
maxi mum aut hori zed by the facts established by a plea of guilty or
a jury verdict nust be admtted by the defendant or proved to a
jury beyond a reasonabl e doubt.” Booker, 125 S. C. at 756. The
application of the career offender enhancenent falls wthin the
exception for prior convictions when the facts were undi sputed,
making it unnecessary to engage in further fact finding about a

prior conviction. United States v. Collins, 412 F. 3d 515, 521-23

(4th Cir. 2005); see Shepard v. United States, 125 S. Q. 1254,

1263 (2005) (holding that a court’s inquiry as to disputed facts in
connection with a prior conviction is [imted to the terns of the
chargi ng docunent, a plea agreenent, a transcript of the plea
colloquy, or a conparable judicial record). Thus, the Court
concluded that there was no Sixth Amendnent violation. Collins,
412 F.3d at 523.

Al t hough Bl andin incorrectly states that he was sentenced
as a career offender, any argunent that under Booker, the district
court violated his Sixth Armendnent rights by naking inpermssible
factual findings when it used his prior convictions to enhance his

sentence or to conpute his crimnal history is foreclosed by



Collins and Shepard. Bl andin does not contest with any specificity
the facts about his prior convictions that were used to cal cul ate
his crimnal history score. As a result, the issue raised by

Blandin is a purely legal argunent. See United States v. Cheek

415 F. 3d 349, 350 (4th Cir. 2005) (holding that Sixth Arendnent not
vi ol ated when sentence enhanced based on prior convictions that
were not charged in indictnent or admtted by defendant). e
therefore find no Sixth Armendnment viol ation.

Accordingly, we affirmBlandin’s sentence. W dispense
with oral argunent because the facts and |egal contentions are
adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.
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