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PER CURI AM

In April 2004, John Carroll Wall, Jr., was found guilty
by a jury of bank robbery, in violation of 18 U S.C. § 2113(a)
(2000), arned bank robbery, in violation of 18 U S C 8§ 2113(d)
(2000), and the carrying and use of firearns during and in relation
toacrine of violence, inviolation of 18 U S.C. 8 924(c) (1) (A (ii)
(2000). The first count of the indictnment nmerged with the second,
for which the district court sentenced VWall to 108 nonths’
i nprisonnment. The third count carried a mandatory m ni num sent ence
of 84 nonths’ inprisonnent under 18 U S.C. 8 924(c)(1)(A) (i)
(2000) .

On appeal, Wall first contends that the district court
i nproperly issued a jury instruction concerning ai ding and abetti ng,
thereby m sleading the jury. The decision to give or not to give a
jury instruction, as well as the content of the instruction, is

revi ewed for abuse of discretion. United States v. Russell, 971

F.2d 1098, 1107 (4th Cr. 1992). Here, strong circunstanti al
evi dence | inked Wall wi th the bank robbery; however, because the two
robbers’ faces were conceal ed, w tnesses at the scene could not
positively identify Wall. Furthernore, of the two robbers, one was
a nore active participant. The district court, concerned that the
guestion of which robber “actually [took the noney] and put it in
the bag hinmself” mght confuse the jury, deened the aiding and

abetting instruction appropriate.



“[When a case is submtted to a jury on two adequate
|l egal theories and the jury returns a general verdict of guilty,
affirmance is appropriate so long as the evidence is sufficient to

support a conviction on either theory.” United States v. Seidman,

156 F.3d 542, 551 (4th Cr. 1998). Mor eover, when evidence
presented at trial supports an aiding and abetting theory, the court
may, if it deens such an instruction to be appropriate, instruct on
t hat theory even though it was not argued by the Government. United

States v. Horton, 921 F.2d 540, 544 (4th Gr. 1990). Accordingly,

we conclude that the district court did not abuse its discretion by
i ssuing the aiding and abetting instruction.

Wal | al so appeal s his sentence on the second count of the
indictnment, for which he received 108 nonths’ inprisonnent. The
sentence includes the district court’s enhancenent, under U.S.

Sentenci ng Guidelines Manual § 3Bl1.1(c) (2003), on the ground that

Wall was the organizer or leader of a crimnal activity that

i nvol ved fewer than five participants.? In United States v. Booker,

125 S. . 738 (2005), the Suprenme Court held that the federal
Sent enci ng Qui delines schenme, under which courts were required to
i npose sentenci ng enhancenents based on facts found by the court by

a preponderance of the evidence, violated the Sixth Amendnent

The sentence pertaining to the second count contains two ot her
enhancenents that Wall does not chall enge on appeal.
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because of its mandatory nature. |1d. at 746 (Stevens, J., opinion
of the Court).

At the sentencing hearing, the district court enteredinto
t he record an objection for Wl |l on the basis of Booker’'s precursor,

Bl akely v. Washington, 124 S. C. 2531, 2537 (2004) (holding that

maxi mum sentence court can inpose nmust be based solely on facts
“reflected in the jury verdict or admtted by the defendant”). The
Governnment concedes that the district court’s error? in including
t hi s enhancenment was not harmess. See Fed. R Crim P. 52(a).
Accordingly, we affirm Wall’s convictions, vacate his
sentence on the second count, and remand his case to the district

court for resentencing consistent with Booker.?

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED

2Just as we noted in United States v. Hughes, 401 F.3d 540, 545
n.4 (4th Cr. 2005, “[we of course offer no criticism of the
di strict judge, who followed the | aw and procedure in effect at the
time” of Wall’s sentencing.

3 Al'though the Sentencing CGuidelines are no | onger nmandatory,
Booker makes cl ear that a sentencing court nust still “consult [the]
Gui delines and take theminto account when sentencing.” 125 S. C.
at 767. On remand, the district court should first determ ne the
appropriate sentencing range under the Guidelines, neking all
factual findings appropriate for that determ nation. See Hughes,
401 F.3d at 546. The court should consider this sentencing range
along with the other factors described in 18 US. C. 8§ 3553(a)
(2000), and then inpose a sentence. |d. |If that sentence falls
outside the Guidelines range, the court should explain its reasons
for the departure as required by 18 U.S. C. § 3553(c)(2) (2000). 1d.
The sentence nust be “within the statutorily prescribed ranged and

reasonable.” 1d. at 546-47.
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