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PER CURI AM

Pursuant to a plea agreenent, Al an Andrew Sarvis pled
guilty to conspiracy to distribute and possess with intent to
di stribute controlled substances, in violation of 21 U S.C. § 846
(2000). Under the terns of his plea agreenent, Sarvis waived the
right to appeal his conviction and sentence. He was sentenced on
June 28, 2002, to 262 nonths’ inprisonnent. Based on Sarvis
substantial assistance, the Governnent noved for a four-I|evel
downward departure in Sarvis’ sentence. After conducting a hearing
pursuant to Fed. R Crim P. 35(b), the court resentenced Sarvis in
Cctober 2004 to 168 nonths’ inprisonnent. He now seeks to

chal l enge his sentence under United States v. Booker, 125 S.

738 (2005).

Al t hough the Governnent argues that Sarvis’ appeal is
barred by the waiver of his right to appeal in his plea agreenent,
we find that, in any event, Sarvis cannot assert a Booker claimin
the context of an appeal fromresentencing pursuant to Rule 35(b).
A final judgnment is one where the judgnment of conviction has been
rendered, the availability of appeal exhausted, and the tine for
petitioning the Suprene Court for certiorari has expired. Allen v.
Hardy, 478 U. S. 255, 258 n.1 (1986). A later nodification to a
sentence does not affect the date on which the judgnent of

convi ction becanme final. See United States v. Sanders, 247 F.3d

139, 143 (4th Cir. 2001). To the extent Sarvis seeks to revisit



his original sentence under Booker, his appeal is untinely.
Sarvis’ judgnment became final upon the expiration of the ten-day
period to appeal his sentence, i.e., July 8, 2002. Sarvis cannot
now resurrect his direct appeal sinply because the district court
resentenced himpursuant to a Rule 35(b) proceeding.

Furthernore, it is well established that this court does
not review a defendant’s appeal of the extent of a downward
departure unl ess the departure resulted in an illegal sentence or
resulted froman incorrect application of the guidelines. United

States v. Hill, 70 F.3d 321, 324 (4th Gr. 1995) (citing 18

U S.C 8§ 3742(a) (2000)). Finding neither circunstance present, we
dismss this appeal. W dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argunment would not aid the
deci si onal process.

DI SM SSED



