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PER CURI AM

Johnny Bernard MIller seeks to appeal the district
court’s orders (1) denying his notion for reduction of sentence
under 18 U. S.C. 8§ 3582(c)(2) (2000); (2) denying his notion to
reconsi der the denial of 8§ 3582 relief; and (3) denying as noot his
notion for a certificate of appealability. W dismiss in part and
remand in part.

In crimnal cases, the defendant nust file his notice of
appeal within ten days of the entry of judgnent. Fed. R App. P

4(b)(1)(A); see United States v. Alvarez, 210 F.3d 309, 310 (5th

Cir. 2000) (holding that 8 3582 proceeding is crimnal in nature
and ten-day appeal period applies). Wth or without a notion, the
district court may grant an extension of tine of up to thirty days
upon a showi ng of excusabl e negl ect or good cause. Fed. R App. P.

4(b)(4); United States v. Reyes, 759 F.2d 351, 353 (4th Cr. 1985).

These tine periods are mandatory and jurisdictional. Uni t ed

States v. Raynor, 939 F.2d 191, 196 (4th Gr. 1991).

The district court’s order denying 8 3582 relief was
entered on the docket on January 30, 2002, and the notice of appeal

was filed on February 25, 2004.' See Houston v. Lack, 487 U.S.

266, 276 (1988). The district court’s order denying as noot

MIler styled his filing as a nmotion for a certificate of
appeal ability. W find that the noti on shoul d have been construed
as a notice of appeal from the orders denying Mller's § 3582
notion and notion for reconsideration.
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MIler’s notion for a certificate of appealability was entered on
t he docket on March 19, 2004, and the notice of appeal was fil ed,
at the earliest, on May 10, 2004. Because MIler failed to file a
timely notice of appeal or to obtain an extension of the appea
period, we dismss his appeal from these orders for |ack of
jurisdiction.

Turning to the remaining portion of this appeal, the
district court entered its order denying the notion to reconsider
the denial of § 3582 relief on January 30, 2004; the ten-day appeal
period expired on February 13, 2004. See Fed. R App. P
26(a)(2). Mller filed his notice of appeal on February 25, 2004--
after the ten-day period expired but wthin the thirty-day
excusabl e negl ect period that expired on March 15, 2004.2 Because
t he notice of appeal was filed within the excusabl e negl ect peri od,
we remand the case to the district court for the court to determ ne
whet her M|l er has shown excusabl e negl ect or good cause warranti ng
an extension of the ten-day appeal period applicable to the order
denyi ng reconsi deration. The record, as supplenented, will then be
returned to this court for further consideration of MIler’s appeal
fromthe denial of the notion to reconsider. W dispense with oral

argunent because the facts and |legal contentions are adequately

The thirtieth day fell on Sunday, March 14, 2004. Thus, the
excusabl e negl ect period expired on Monday, March 15. See Fed. R

App. P. 26(a)(3).
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presented in the materials before the court and argument woul d not
ai d the decisional process.

Dl SM SSED | N PART AND REMANDED | N PART




