UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 05-1321
JACQUELI NE QUI NN,
Plaintiff - Appellant,
ver sus
DEBBI E = WATSON, del i manager for Publ i x

Super mar ket ; PUBLI X SUPERVARKET, | NCORPCRATED,

Def endants - Appel | ees.

Appeal from the United States District Court for the Wstern
District of North Carolina, at Asheville. Lacy H. Thornburg,
District Judge. (CA-04-104-1)

Submtted: July 22, 2005 Deci ded: August 10, 2005

Bef ore W LKI NSON, GREGORY, and DUNCAN, Circuit Judges.

Affirmed by unpublished per curiam opi nion.

Jacquel i ne Quinn, Appellant Pro Se. Ednmund Joseph McKenna, FORD &
HARRI SON, Tanpa, Florida, for Appellee Publix Supermarket, Inc.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Jacqueline Quinn appeals the district court’s order
denying relief on her 42 U.S.C. 88 2000e to 2000e-17 (2000) (“Title
VII”) conplaint. On August 26, 2004, the district court dism ssed
Quinn’s conplaint on jurisdictional grounds. The court, adopting
the reasoning set forth in Defendants’ notion to dismss,
determned that it did not have jurisdiction to hear the case
pursuant to 42 U.S.C. 8§ 2000e-5(f)(3), Title VII's venue-laying
provision. \Wen a plaintiff files an action in the wong venue,
however, 28 U . S.C. § 1406(a) (2000) directs courts to “di sm ss, or
if it be in the interest of justice, transfer such case” to the
proper venue. Because the record did not reflect such a
determi nation,” the case was renmanded for a determination of
whet her a transfer to an appropriate jurisdiction would be in the
interest of justice. On March 15, 2005, the district court again
di smi ssed Quinn’s conpl aint.

W note that the choice to transfer or dismss a case
afforded by 8 1406(a) lies within the sound discretion of the

district court. See Mnnette v. Tine Warner, 997 F.2d 1023, 1026

"W note that Quinn would now be tine-barred frominitiating
a newaction. ATitle VII action nust be brought within 90 days of
receipt of a right-to-sue letter issued by the Equal Enploynent
Qpportunity Conmi ssion. See § 2000e-5(f)(1). In instances where
a conplaint istinmely filed and | ater dism ssed, the tinely filing
of the conplaint does not “toll” or suspend the ninety-day
[imtations period. See Mnette v. Tinme Warner, 997 F.2d 1023,
1026-27 (2d Cir. 1993) (citations omtted). Thus, even a dism ssal
wi t hout prejudice will not benefit Quinn.
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(2d. Gr. 1993) (citations omtted). |In its order of dism ssal
after acknow edging its authority to transfer the case in the
interest of justice, the court concluded that based on a revi ew of
the merits, inadditionto the jurisidictional issues, transfer was
not warranted. Quinn, despite repeated opportunities to provide a
response, failed to address the jurisdictional issues raised. As
a result, we find that the district court did not abuse its
di scretion when it dism ssed Quinn’ s conplaint.

Accordingly, we affirmthe order of the district court
granting Defendants’ notion to dismss and dismssing Qinns
conplaint. W dispense with oral argunent because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.
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