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PER CURI AM

State and County Miutual Fire Insurance Conpany (“State and
County”) seeks a wit of prohibition, precluding the district
court’s enforcenment of its May 6, 2005 Order directing State and
County to disclose certain docunents for which it has clained

privileges (the “docunents”). See MIler v. Pruneda, No. CA-02-42-

WCB-JES (N.D. W Va. May 6, 2005). As expl ai ned bel ow, we deny the
petition.

State and County has been sued for unfair clains settlenent
practices in the Mller litigation. During discovery, State and
County refused to produce the docunents to the plaintiffs, invoking
the attorney-client privilege, Wst Virginia s “quasi attorney-
client privilege,” and the work product doctrine. Follow ng in
canera i nspections of the docunents, the nagi strate judge concl uded
they are not privileged and ordered them discl osed. State and
County then filed objections to the judge’s orders. Inits May 6,
2005 Order, the district court overruled these objections and,
adopting the nmgistrate judge' s reasoning, directed State and
County to “produce forthwith the docunents.” This directive was
subsequently stayed by the court pending our ruling on State and
County’s Petition for Wit of Prohibition.

State and County filed its petition on June 2, 2005, and the

Respondents (plaintiffs in the MIller litigation) filed their



answer on June 22, 2005. See Fed. R App. P. 21(b)(1).' aQur
assessnment of the petition nust be guided by the |ong-standing
principle that prohibition, |ike mandanus, is a “drastic and

extraordi nary” renedy. Bankers Life & Cas. Co. v. Holland, 346

Uus 379, 384 (1953) (internal guotation marks omtted).
Accordingly, “the party seeking i ssuance of the wit [nust] have no
ot her adequate neans to attain the relief” it desires. Kerr v.

United States Dist. C., 426 U S. 394, 403 (1976); see also United

States v. Mussaoui, 333 F.3d 509, 517 (4th Gr. 2003). And, the

petitioner bears “the burden of showing that [its] right to
i ssuance of the wit is clear and indi sputable.” Kerr, 426 U S. at
403 (internal quotation marks omtted); Mussaoui, 333 F.3d at 517.

State and County contends that it is entitled to a wit of
prohi bition, because otherwise it will be conpelled to disclose the
docunents, effectively nullifying the privileges attached thereto.
However, another avenue of relief appears to be available to State
and County: it could refuse to conply with the May 6, 2005 O der
and appeal from any contenpt sanction inposed by the district

court. See Church of Scientology of Cal. v. United States, 506

US 9, 18 n.11 (1992) (“Aparty that seeks to present an objection
to a discovery order imediately to a court of appeals nust refuse

conpliance, be held in contenpt, and then appeal the contenpt

The district court did not respond to our invitation to
address the petition. See Fed. R App. P. 21(b)(4).
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order.”). W therefore deny State and County’s Petition for Wit
of Prohibition, rather than permtting it to be inproperly used as
a substitute for appeal.?

PETI T1 ON DENI ED

’2In denying the petition, we have nade no assessnent of the
merits of State and County’s privil ege cl ains.
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