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Unpublished opinions are not binding precedent in this circuit.



PER CURIAM:

Frances A. Self and Sandra G. Gantt, individually and on
behalf of others similarly situated (collectively “Self”), seek to
appeal the district court’s order dismissing their complaint
against Norfolk Southern Corporation and Norfolk Southern Railway
Company (collectively “Norfolk”). We affirm the district court’s
judgment .

The standard of review of a Fed. R. Civ. P. 12(b) (6)

dismissal is de novo. Schatz v. Rosenberg, 943 F.2d 485, 489 (4th

Cir. 1991). This court will construe factual allegations in the
nonmoving party’s favor and will treat them as true, id., but is
“not so bound with respect to [the complaint’s] legal conclusions.”

Dist. 28, United Mine Workers, Inc. v. Wellmore Coal Corp., 609

F.2d 1083, 1085-86 (4th Cir. 1979). The plaintiff’s “[f]actual
allegations must be enough to raise a right to relief above the

speculative level.” Bell Atlantic Corp. v. Twombly, 127 S. Ct.

1955, 1965 (2007). “[Olnce a claim has been stated adequately, it
may be supported by showing any set of facts consistent with the
allegations in the complaint.” Id. at 1969. A complaint attacked
by a Rule 12(b) (6) motion to dismiss will survive if it contains
“enough facts to state a claim to relief that is plausible on its
face.” Id. at 1974.

Under South Carolina 1law, “[a] cause of action for

negligence requires: (1) the existence of a duty on the part of the



defendant to protect the plaintiff; (2) the failure of the
defendant to discharge the duty; (3) injury to the plaintiff

resulting from the defendant’s failure to perform.” South Carolina

State Ports Auth. v. Booz-Allen & Hamilton, Inc., 346 S.E.2d 324,

325 (S.C. 1986). The absence of any one of these elements renders
the cause of action insufficient.

Because Norfolk owed no duty to Self or any of the class
members that would warrant recovery for wages lost as the result of
layoffs and terminations at the Avondale Mills facilities, we
conclude that Self has failed to plead enough facts to state a
claim that is plausible on its face. Id. Accordingly, we find
that the court properly granted Norfolk’s Rule 12 (b) (6) motion to
dismiss for failure to state a claim. We further deny Self’s
request to certify the issue of Norfolk’s liability to the South
Carolina Supreme Court because sufficient authority exists to
determine that South Carolina requires a legal duty to impose tort

liability. Roe v. Doe, 28 F.3d 404, 407 (4th Cir. 1994).

We dispense with oral argument because the facts and
legal contentions are adequately presented in the materials before

the court and argument would not aid the decisional process.

AFFIRMED



