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PER CURIAM: 

 Simernon Rogers appeals from the sentence imposed 

after he pleaded guilty to distribution of more than fifty grams 

of cocaine base in violation of 21 U.S.C. § 841(a) (2006).  

Counsel has filed a brief in accordance with Anders v. 

California, 386 U.S. 738 (1967), stating that after a review of 

the record, there are no meritorious issues for appeal.  Rogers 

has not filed an informal supplemental brief, and the Government 

has declined to file a brief.  Rogers’ Anders brief argues that 

the amended crack to powder cocaine ratio still affects his 

sentence and the district court should have considered the 

continuing disparity and imposed a lower sentence. He also 

argues that the sentence is greater than necessary to comply 

with the purposes of 18 U.S.C. § 3553(a) (2006) because Rogers 

does not have a history of criminal violence.  Finding no error, 

we affirm. 

 We review Rogers’ sentence under a deferential abuse 

of discretion standard.  See Gall v. United States, 128 S. Ct. 

586, 590 (2007).  The first step in this review requires the 

court to ensure that the district court committed no significant 

procedural error, such as improperly calculating the Guidelines 

range.  United States v. Osborne, 514 F.3d 377, 387 (4th Cir.), 

cert. denied, 128 S. Ct. 2525 (2008).  Other significant 

procedural errors include “treating the Guidelines as mandatory, 
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failing to consider the § 3553(a) factors, selecting a sentence 

based on clearly erroneous facts, or failing to adequately 

explain the chosen sentence.”  Gall, 128 S. Ct. at 597.  The 

court then considers the substantive reasonableness of the 

sentence, taking into account the totality of the circumstances.  

Id.  This court presumes that a sentence within a properly 

calculated Guidelines range is reasonable.  United States v. 

Allen, 491 F.3d 178, 193 (4th Cir. 2007). 

 In sentencing, the district court should first 

calculate the Guidelines range and give the parties an 

opportunity to argue for whatever sentence they deem 

appropriate.  United States v. Pauley, 511 F.3d 468, 473 (4th 

Cir. 2007).  The court should then consider the § 3553(a) 

factors to determine whether they support the sentence requested 

by either party.  Id.  While a district court must consider the 

statutory factors and explain its sentence, it need not 

explicitly reference § 3553(a) or discuss every factor on the 

record, particularly when the court imposes a sentence within a 

properly calculated Guidelines range.  United States v. Johnson, 

445 F.3d 339, 345 (4th Cir. 2006). 

 In Kimbrough v. United States, 128 S. Ct. 558 (2007), 

the Supreme Court held that “it would not be an abuse of 

discretion for a district court to conclude when sentencing a 

particular defendant that the crack/powder disparity yields a 
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sentence ‘greater than necessary’ to achieve § 3553(a)’s 

purposes, even in a mine-run case.”  Id. at 575.  While the 

district court did not specifically address the crack sentencing 

ratio, it did not indicate that it was constrained from doing 

so.  Further, the court articulated its main concerns in 

fashioning the sentence.  The court correctly calculated the 

Guidelines range and then gave both parties the opportunity to 

argue for whatever sentence they deemed appropriate.  Thus, the 

district court committed no procedural or substantive error, and 

Rogers’ sentence, which was within the calculated Guidelines 

range, is presumptively reasonable.  Therefore, we conclude that 

there was no abuse of discretion by the district court. 

 In accordance with Anders, we have reviewed the 

record in this case and have found no meritorious issues for 

appeal.  We therefore affirm Rogers’ conviction and sentence.  

This court requires that counsel inform Rogers, in writing, of 

the right to petition the Supreme Court of the United States for 

further review.  If Rogers requests that a petition be filed, 

but counsel believes that such a petition would be frivolous, 

then counsel may move in this court for leave to withdraw from 

representation.  Counsel’s motion must state that a copy thereof 

was served on Rogers.  We dispense with oral argument because 

the facts and legal contentions are adequately presented in the 
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materials before the court and argument would not aid the 

decisional process.   

AFFIRMED 

 

 


