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OFFI CE



Unpubl i shed opi ni ons are not bi ndi ng precedent inthis circuit. See
Local Rule 36(c).

OPI NI ON
PER CURI AM

Leroy Ragi n appeal s the district court's order adopting the nmagi s-
trate judge's recomrendation to deny his notion for extension of
timeinwhichtofile aclaimof ownership and to grant the govern-
ment's notion for default judgnment in hiscivil forfeiture case. W
grant Ragin |l eave to proceed in forma pauperis and affirm

The United States filed a conplaint for inrem civil forfeiture of

certain property owned by Leroy Ragin pursuant to 18 U S.C. § 981
(1994), and 21 U.S.C. § 881 (1994). This property included the real

property | ocated at 215 Peyton Road at i ssue here. On May 27, 1993,

a lis pendens on this property was filed. Consistent with the | aw
at

that tine, the warrant for arrest in remhad been i ssued upon an ex
parte denonstration of probable cause before a magi strate judge,

and

Ragi n di d not have an opportunity to be heard prior to the i ssue of

t he

war r ant .

On June 13, 1993 Ragin was served with the conplaint, warrant for
arrest in rem and acconpanying orders, and he signed an acknow -
edgnent to that effect. Ragin also has acknow edged that he
recei ved

a "Notice and Acknow edgnent of Recei pt of Conplaint, Warrant for
Arrest I n Remand Order" which in pertinent part stated ". . . you
(or

the party on whose behal f you are being served) nust file a claim
w thin 10 days and answer the conplaint within 20 days. If you fail
to do so, judgnment by default wll be taken against you for the
relief

demanded in the conplaint.”

The government on July 8, 1993 noved for entry of default given
Ragi n"s acknow edgnent of receipt of service and his subsequent
fail -

ure to file a claimof ownership within the above tine limts, as
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required of himby Rule C(6) of the Supplenental Rules for Certain
Admralty and Maritime Clainms. On that date, default, but not
def aul t

j udgnent, was entered by the clerk, who recited that as of that day
Ragin had failed to file a claim answer, or responsive pleading.

Ragin did not file his response to the conplaint until August 3,
1993. In that response he neither explained his failure to file a
claim

of ownershi p nor requested an extension of tine.

On Septenber 13, 1993 the government noved for judgnment of
forfeiture by default, or in the alternative, judgnent on the
pl eadi ngs.

On Septenber 23, 1993, Ragin filed a "Mdtion to File Qut of Tine"
and a claimof ownership as to the property, 102 days after he
recei ved notice. The claimwas unverified. 1

On Novenber 5, 1993 the district clerk's office received from
Ragin a set of docunments, with a handwitten letter declaring the
papers to constitute his answer to the notion for default judgnent.
The magi strate judge noted that although it appeared the clerk's
of fice

did not fornmally accept the submi ssion for filing and tabul ati ng,
t he

governnment responded to it on Novenber 23, 1993.

On January 31, 1994 the magi strate judge filed his decision recom
mendi ng the denial of Ragin's notion to file his claimout of tine
and

the granting of the governnent's notion for entry of default
j udgnent

Iintheforfeiture proceeding. First, the magi strate judge construed
Ragin's notion filed after default as arising under Federal Rul e of
Civil Procedure 6(b)(2) (Enlargenent of Tinme), rather than the nore
stringent requirenents of Rule 55(c) (Setting Aside Default). Rule
6(b)(2) permts a court to exercise its discretion to order an
ext ensi on

even after the expiration of a specified tine period, but only for
"cause shown" and if the failure to act inatinely fashi on was the
result of excusabl e neglect. The magi strate judge noted that such
a

notion nust al so conply with the requirenents of Rule 7(b)(1) that
the application state with particularity the grounds therefor, and
it

must allege the facts constituting excusabl e neglect, such that
nmere

assertion of excusable neglect unsupported by facts is
I nsufficient.

1 W need not and so do not attach significance to the fact that
vari ous
papers of Ragin's were not verified.






Fed. R Cv. P. 7(b)(1). See 4A Wight & MIler, Federal Practice

and Procedure, 8 1165 (2d ed. (1987)). The nmgi strate judge
observed that because Rule 55(c) inposes the additional
requirements

that the party in default act quickly to correct the default and
assert

a neritorious defense to the claim if Ragin did not neet the
require-

ments of Rule 6(b) (which Rule 55(c) includes), then a fortiori
Ragi n

woul d not satisfy the requirenents of Rule 55(c).

As to the second notion, the magi strate judge recommended grant-
i ng the governnent's notion for entry of judgnment of forfeiture by
default under Federal Rule of Cvil Procedure 55(b)(2) (Default
Judg-

ment by Court). Rule 55(b)(2) allows the court inits discretionto
enter a judgnent of default where the party entitled to the
j udgnent

applies to the court, and if the party against whomit is sought
has

appeared in the matter, that party nmust be served witten notice of
t he

application at l|east three days prior to the hearing on such
application.

Fed. R GCiv. P. 55(b)(2). Finding that Ragin had been properly
served

witten notice and, that even in the |ight nost favorable to him
he had

shown nei t her good cause or excusabl e neglect for failingtotimely
file his claim of ownership, the magistrate judge recomended
enter -

ing the default judgnent. He noted, in weighing the possible
equities,

that if the pro se claimant had advanced even an i nchoate basis of
a

nmeritorious defense, perhaps denial of the notion mght be in
or der.

However, the magi strate judge found no such defense in Ragin's sub-
m ssi on. Having recommended the granting of the notion for default
judgnment, the mmgistrate judge did not reach the question of
j udgnent

of forfeiture on the pleadings.

Ragin objected to the magi strate judge's recommendati ons. On
June 27, 1994 the district court adopted the mmgistrate judge's
recom

mendati on and entered a judgnent of forfeiture by default or alter-
nately judgnent of forfeiture on the pleadings.

.
On Decenber 13, 1993, United States v. Janes Dani el Good Real




Property, 510 U.S. 43 (1993), established that incivil forfeiture
pr o-

ceedi ngs, absent exigent circunstances, Fifth Anendnent Due Pro-
cess concerns require the government to provide both pre-seizure

noti ce and a neani ngful opportunity to be heard. We applied this
rul e



in the case of Ragin's aunt, United States v. Marsh, 105 F. 3d 927
(4th

Cr. 1997), and found that in that case, the renedy for a
forfeiture pro-

ceeding in which real property was seized w thout a pre-seizure
hear -

ing was a governnment accounting for the seizure of the rents
deri ved

fromthe property seized during the period of illegal seizure. 105
F. 3d

at 931.

In Marsh we noted that insofar as the case was still on direct
appeal

when the rule in Good was announced, the claimant was not pre-
cluded fromavailing herself of that rule. Marsh , 105 F.3d at 931
(citing Harper v. Virginia Dep't of Taxation, 509 U S. 86, 96-97
(1993)). However, the judgnment of forfeiture in Ragin's case
differs

fromMarsh in that here the judgnent resulted fromRagin's failure
totinely file a claimof ownership, and the consequent entry of
defaul t judgnent.

Rul e C(6) of the Supplenmental Rules for Certain Admralty and
Maritime Clainms governs thetinerequirenents for filingaclaimin
forfeiture proceedings. It provides in relevant part:

(6) Cdaimand Answer; Interrogatories. The cl ai mant of
property that is the subject of an actioninremshall file a
claimw thin 10 days after process has been executed, or

W thin such additional tinme as may be all owed by the court,
and shall serve an answer within 20 days after filing the
claim

It is well established that before a claimant in a forfeiture case
can file

an answer and defend on the nerits, the claimant nust file a claim
of

ownership. In the absence of a tinely filed claim the clai mant
| acks

standing to contest a forfeiture. United States v. One Urban Lot,
978

F.2d 776, 778 (1st Cir. 1992); United States v. $38,570 U.S.
Currency, 950 F.2d 1108, 1114-15 (5th Cir. 1992); United States v.
Currency in the Amount of $2,857.00, 754 F.2d 208, 212-13 (7th Cir.
1985); United States v. Properties Described in Conplaints, 612 F.
Supp. 465 (N.D. Ga. 1984), aff'd, 779 F.2d 58 (11th Cr. 1985)
(table).

Ragi n acknow edged that he was served with the conpl aint and
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warrant for arrest inremon June 13, 1993. 2 As of July 8, 25 days
| ater, Ragin had filed neither a claim nor any other response.
Conse-

guently, the government requested a default pursuant to Rul e 55(a),
and the clerk properly entered the default on the sane date. Ragin
still

did not respond until August 3, and this filing, sonme 51 days after
he

was served with the conplaint did not include a clai mof ownership
and did not explain his failure to file one. Rather, in it Ragin
nerely

recited a baseless claimthat the forfeiture proceeding was the
resul t

of a government conspiracy agai nst him

Pursuant to Rule 55(b) the government, on Septenber 13, 1993,
filed its notion for default judgnent. Because the |udgnent
i nvol ved

the forfeiture of a res, and not a sum certain, the notion was
properly

made to the court under Rule 55(b)(2), rather than to the clerk
under

55(b)(1). F. R Cv. P. 55(b). Subsequently, on Septenber 23, Ragin
filed an unverified clai mof ownership, alongwith anmtiontofile
out

of time. This was 102 days after June 13, 1993, the date as of
whi ch

Ragi n acknow edged service of the warrant for arrest inrem A
reviewof the filings reveals that Ragin's only expl anation for his
fail -

uretotinely file a claimwas that he says he m stakenly believed
t hat

signing the Acknowl edgnent of Receipt constituted filing a claim

2 The conpl ai nt, warrant for arrest in rem and acconpanyi ng orders
were mai l ed to Ragin pursuant to the then existing Federal Rul e of
G vi

Procedure 4(c)(2)(CO (ii). That rul e provi ded for service of process

"{he mailing of a copy of the summons and of the conplaint (by
L;gzg_nail, post age pre-paid) to the person to be served, together
r&ghcopies of a notice and acknow edgment conform ng substantially
with form18-A and a return envel ope, postage pre-paid, addressed
égnégf." F. R GCGv. P. 4(¢c)(2)(O(ii) (West 1993). The notice the
ﬁSXeranits as the one it sent to Raginis styled after form18-A,
?ﬁeIchnomAedgnEnt of Recei pt Ragin signed. Wiile the record does
Pgéicate the manner of mailing, there is no doubt that Ragin



recei ved the
service and had actual notice of the forfeiture proceedi ngs.

W have held that "the real purpose of service of process is to
gi ve

notice to the defendant that he is answerable to the claimof the
plaintiff"

and that "where actual notice of the cormencenent of the action and
t he

duty to defend has been received by the one served," service under
Rul e

4(d) "should be liberally construed to effectuate service and
uphol d t he

jurisdiction of the court . . . ." Karlsson v. Rabinowitz, 318 F. 2d
666,

668- 669 (4th Cir. 1963).




due to an alleged anbiguity in the wording of the Acknow edgnent
of Receipt. However, we find the explanation of the ten-day rule
con-

tained in the Acknow edgnent of Receipt to be both accurate and
unanbi guous.

Accordingly, Ragin having failed to file his claimuntil 102 days
after required service, and the district court wthin its
di scretion hav-

ing refused to accept the claimfiled out of time, Ragin |acked
st and-

ing to challenge the forfeiture. One Uban Lot , 978 F.2d at 778;
United States v. $38,570 U. S. Currency, 950 F. 2d at 1114-15. Stand-
ing being a jurisdictional requirenent, and because Ragin | acked
standi ng, the court did not have jurisdictionto enter an order as
to the

nerits of the forfeiture at the instance of Ragin.

Additionally, even though the court's final order, that Ragin
| acked

standing, was not entered until its judgnent on June 27, 1994,

whi ch

was after Ragin contended that Good applied, any orders by the
court

giving relief under Good before the judgnent woul d have been void
followng such a final judgnent finding no jurisdiction to
entertain

Ragin's clains. See United Catholic Conference v. Abortion Rights

Mobi lization, Inc., 487 U S. 72, 76 (1988) (finding that where
di strict

court lacked jurisdiction over the underlying matter the i ssuance
of a

subpoena was void and order of civil contenpt based on refusal to
honor the subpoena required reversal).

W recogni ze that one case has required an accounting for rents
under Good even though the forfeiture resulted froma default judg-
ment. See United States v. 51 Pieces of Real Property Roswell N.M,
17 F. 3d 1306, 1316 (10th G r. 1994) (requiring accounting for rent
col l ected where judgment of forfeiture followed entry of default
j udg-

ment in favor of government). In 51 Pi eces, however, the court held
there was no jurisdiction over the real estate because of process
sent

outside the State, a condition not appertaining here, so that case
I s not

I nconsi stent with our deci sion.

O course, the district court could have granted Ragin's notionto
file outside the ten-day deadline for filing a claim That is a
deci si on

whi ch we review for abuse of discretion. One Uban Lot, 978 F.2d
at 777; United States v. Borroneo, 945 F.2d 750, 753-54 (4th Cr.




1991). Whether a claimant's circunstances constitute excusable

v



negl ect under Rule 6(b)(2) "is equity ridden, and the peculiar
facts of

each case involve different equities."” Borroneo, 945 F. 2d at 753.
Ve

are of opinionthat the district court did not abuse its discretion
in

finding that Ragin did not show his delay was due to excusabl e
neglect. The equities here plainly are on the side of the
gover nment .

Li kewi se, we agree that where Ragin could not neet Rule 6(B)(2)'s
standard of excusabl e neglect, he could not get relief under Rule
55(c), owing to its additional requirenents of quick renedial
action

and a meritorious defense.

I n conclusion, where Ragin's claimof ownership and answer were
not tinely filed, the district court acted withinits authority in
entering

a judgnment of forfeiture by default. Ragin's failure to file a
timely

claim of ownership deprives him of standing to challenge the
forfei-

ture.

We therefore affirmthe district court's order adopti ng the nagi s-
trate judge' s reconmendati on and entering a judgnent of forfeiture
i n favor of the governnent. We di spense with oral argunent because
the facts and | egal contentions are adequately presented by the
materi -

al s before the court and argunment woul d not ai d the deci si onal pro-
cess.

AFFI RVED



