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OPINION
PER CURIAM:

Alvin Thomas Harrison, Jr., appeal s the sentence of 178 months
imprisonment imposed on him by the district court after remand. See
United Statesv. Harrison, 58 F.3d 115 (4th Cir. 1995). He contends
that the district court erred in departing above the guideline range
under USSG § 4A1.3, p.s.,1 and failed to make the level-by-level find-
ings required under United States v. Rusher, 966 F.2d 868, 884 (4th
Cir.), cert. denied, 506 U.S. 926 (1992). He also argues that the extent
of the departure was unreasonable. We affirm.

Harrison was first sentenced in 1994 for conspiracy to import mari-
juana and cocaine. Harrison's offense level was 27 and hewasin
criminal history category VI with 45 criminal history points. His prior
criminal record included three breaking and entering convictionsin
1984 which were not counted in his crimina history because they
were consolidated for sentencing and a suspended sentence was
imposed. However, it was not clear from the presentence report that
any of these offenses involved burglary of adwelling. Harrison's later
breaking and entering convictions al involved commercial structures.
Therefore, it was not clear that Harrison was either a career offender
or adefacto career offender.2ld. at 118-19; USSG 88 4B1.1, 4B1.2.
The district court departed upward by 4 offense levels to the offense
level which would have applied had Harrison been a career offender
and sentenced him to aterm of 235 months. Harrison, 58 F.3d at 116-
17. The sentence was later reduced to 178 months for substantial
assistance on the government's motion.

1 United States Sentencing Commission, Guidelines Manual (Nov.
1995).

2 See United Statesv. Cash, 983 F.2d 558, 561-63 (4th Cir. 1992), cert.
denied, 508 U.S. 924 (1993).
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Harrison appealed his sentence. This court remanded for resentenc-
ing, finding that, if a departure was warranted, the district court must
make level-by-level findings to explain the extent of its departure as
required by Rusher, unless supplementation of the record produced
evidence which would permit the court to sentence Harrison asade
facto career offender.

On remand, the district court again found that the extent and nature

of Harrison's prior criminal conduct warranted a departure. The court
then moved to successively higher offense levels above level 27,
adding one level for each three additional criminal history points until
it reached level 31.3 The court explained that each of the levels below
offense level 31 were inadequate to reflect the seriousness of Harri-
son's criminal history. The court found that offense level 31 was ade-
guate because it equated with the range of punishment which would
have been applicable to Harrison had he been a career offender and,
therefore, was "adequate punishment for even the most severe crimi-
nal history." The court also found that a sentence at the high end of
the resulting guideline range was appropriate because Harrison
received no additional punishment for the 15 criminal history points
he had accumulated beyond the number necessary for category V1.
Therefore, the district court again imposed a sentence of 235 months,
again reduced to 178 months for substantial assistance. Harrison again
appedls his sentence.

Harrison first contends that no departure was warranted.4 In decid-

3 The court found that offense level 28 was appropriate for a defendant
with 16-18 criminal history points; level 29 was appropriate for a defen-
dant with 19-21 points; level 30 was appropriate for a defendant with 22-
24 points; and level 31 was appropriate for a defendant with 25-27
points.

4 The government argues that Harrison has forfeited review of the dis-
trict court's decision to depart by not objecting to a departure at the first
sentencing or raising the issuein the first appeal. Harrison opposed a
departure at the first sentencing hearing. In hisfirst appeal, Harrison
argued that he had been given inadequate notice that a departure was
contemplated and challenged the court's departure directly to the career
offender guideline range and its decision to impose a sentence at the top
of that range. Although he did not attack the departure decision directly,
our prior opinion expressed no opinion on the general propriety of a
departure. Harrison, 58 F.3d at 119. Therefore, Harrison is not fore-
closed from raising the issue by the mandate rule. United Statesv. Bell,
5 F.3d 64, 66-67 (4th Cir. 1993).
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ing whether an upward departure under USSG § 4A1.3 iswarranted,
the district court should consider "not only the number of prior
offenses.. . . but also their seriousness." Cash, 983 F.2d at 561.
Rusher requires the sentencing court to give areasoned statement in
support of adeparture. 966 F.2d at 882. At the first sentencing hear-
ing, the district court cited "the repetitive nature of [Harrison's] prior
... breaking and entering offenses." At the resentencing hearing, the
district court found that the "extent and nature” of Harrison's criminal
history justified a departure. Harrison argues that the district court
made only conclusory statementsin support of a departure. However,
Harrison had convictions for thirty-one separate breaking and entering
offenses. Thisfact and histotal of 45 criminal history points amply
supported the district court's decision to depart.

Next, Harrison maintains that the district court failed to explain, as
required in Rusher and Cash, why each successive criminal history
category or offense level did not adequately reflect his criminal his-
tory before considering the next higher category or offense level. Har-
rison argues that the district court's findings were inadequate because
they were based solely on the number of his crimina history points.
He suggests that the court should have considered at each step the
nature of his prior offenses (all non-violent) as well as the number of
offenses. However, Rusher does not call for such adetailed analysis.
Wefind that the district court adequately explained its reason for
departing to offense level 31.

Last, Harrison asserts that the district court improperly sentenced

him as a career offender. However, the court did not sentence him as
a career offender or ade facto career offender. The court merely
found that a departure beyond the guideline range which would have
applied if he were a career offender would be unreasonable and in this
manner determined the upper limit of its departure. The extent of a
departureis reviewed for abuse of discretion. United Statesv.
Hummer, 916 F.2d 186, 192 (4th Cir. 1990), cert. denied, 499 U.S.
970 (1991). The district court did not abuse its discretion here.

We therefore affirm the sentence imposed. We dispense with oral
argument because the facts and legal contentions are adequately pres-
ented in the materials before the court and argument would not aid the
decisional process.

AFFIRMED



