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PER CURI AM

Appel | ant appeal s the dism ssal w thout prejudice of his 28
US. C 8§ 2254 (1988) petition for failure to exhaust state remne-
dies. Cenerally, dismssals w thout prejudice are not appeal abl e,
unl ess no anendnent to the conplaint could cure the defects in the

plaintiff's case. Domino Sugar Corp. v. Sugar Wrkers Local Union

392, 10 F. 3d 1064, 1066-67 (4th Cr. 1993). W find that Appel | ant
may be able to save this action through anmendnent.

The district court, accepting the nmagistrate judge's recom
mendati on, dism ssed Appellant's petition because it contained

exhaust ed and unexhausted cl ai ns. See Rose v. Lundy, 455 U.S. 509,

519 (1982). Appellant may either exhaust all the clains in the
petition and thenrefile his petition, or he may anend his petition
by del eting any unexhausted clains and resubmtting the anended
petition to the district court. 1d. Thus, while the district court
order here mght be read to all ow resubm ssion only after exhaus-
tion, it appears that the order nerely did not enunerate specifi-
cally all of Appellant's options.

Because the order which Appellant seeks to appeal is not an

appeal abl e final order, see Dom no Sugar Corp., 10 F. 3d at 1066-67,

we deny a certificate of probable cause to appeal, deny |eave to
proceed i n forma pauperis, and di sm ss the appeal as interl ocutory.
We di spense with oral argunment because the facts and | egal conten-
tions are adequately presented in the materials before the court
and argunent would not aid the decisional process.

DI SM SSED



