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OPI NI ON
PER CURI AM

The issues presented in this diversity action concern the
respective

ri ghts and obligations of the appellees, Crislip Mdtor Lodge, Inc.
(Crislip) and State FarmFire & Casualty Conpany (State Farm, and
t he appell ant, CSX Transportation, Inc. (CSXT), pursuant to an

I ndemrmi fi cation provision of a standard | odgi ng agreenent (the
Agreenment) entered into by Crislip and CSXT. The district court
hel d

that CSXT was not entitled to indemification pursuant to the
Agr ee-

ment and entered judgnent in favor of Crislip and State Farm For
reasons that foll ow, we vacate that judgnent and remand for further
pr oceedi ngs.

On COctober 1, 1988, Crislip and CSXT entered into the Agreement,
wherein Crislip agreed to provide | odging to CSXT's enpl oyees. The
Agreenment further provided that Crislip woul d:

i ndemmi fy, save harm ess and defend [CSXT], its servants,
agents and enpl oyees, fromand against all clains for |oss
or damage to property within or part of [Crislip Mtor
Lodge] and all injury to or death of any persons . . . in, on
or about the [Crislip Mtor Lodge] prem ses, arising out of,
relating to or occurringinconnectionwth the subject matter
of and services provided by and performed under this

2



Agreenent, whether the result of the sole or contributory
negl i gence of [CSXT] or otherw se.

(J.A. 4). The Agreement also required Crislip to procure and
mai nt ai n

liability insurance covering liability assuned by it under the
Agr ee-

ment in the anpbunt of not |ess than one-m|lion dollars.

On Novenber 11, 1988, Janes Chanbers, a railroad brakeman for
CSXT, stayed at Crislipin Gafton, West Virginia, pursuant to the
terns of the Agreenment. That evening, a Crislip enployee spray-
painted a nodel car in a utility roomlocated beneath Chanbers
room Later that evening, Chanmbers, having been overwhel med by
noxi ous funes, conplained to two Crislip enployees about the
fumes. The follow ng norning, Chanbers conplained to Crislip

enpl oyees that he suffered a sore throat and a cough as a result of
i nhal i ng the funes.

On Novenber 13, 1988, Chanbers filed an injury report with

CSXT, claimng that the inhalation of the funes at Crislip caused
hi m

to suffer respiratory injuries. As a result of his injuries,
Chanber s

m ssed over five nonths of work.

On May 16, 1989, CSXT notified Crislip that Chanbers had nade

a claim against it and, in accordance with the ternms of the
Agr eenent ,

tendered the claim to Crislip. In turn, Crislip notified its
I nsurer, State

Farm of the claim On Novenber 20, 1989, State Farmnotified
CSXT that it "accepted the tender of this claim and wll be
handl i ng

it toits conclusion.” (J.A 21).

After investigation, on August 31, 1990, State Farm i nfornmed
Chanbers that it could find no causal connection between his
cl ai med

injuries and his subsequent diagnosis, but invited Chanbers to
subm t

addi ti onal supporting information and to submit to an independent
medi cal exam nation at State Farm s expense. 1 Chanbers decli ned.
Accordingly, on Novenmber 27, 1990, State Farm notified Chanbers
and CSXT that it was denying the clai mbecause there was no causal
connecti on between Chanbers' clainmed injuries and his subsequent

1 Through its investigation, State Farmdeterm ned that Chanbers
res-

piratory injuries were caused by years of exposure to diesel-fuel
fumes.






di agnosis. On that sanme day, State Farm closed its file on
Chanber s’
claim

On April 26, 1991, Chanbers filed an action under the Federa
Empl oyers' Liability Act (FELA), 45 U.S.C. 8 51 et seq., against
CSXT based upon his exposure to the funmes at Crislip. The action
was filed in the United States District Court for the Southern
District

of West Virginia, but was subsequently transferred to the District
of

Maryl and. When CSXT was served with Chanbers' FELA action, it
did not notify Crislip or State Farm nor demand that Crislip or
State

Farm provi de a defense pursuant to the indemity clause of the
Agreenent. Instead, CSXT took control of its defense.

The FELA action was set for trial on Septenber 20, 1993. On Sep-
tenber 3, 1993, seventeen days before trial, CSXT informed State
Farm of Chanmbers' FELA action and the trial date, and sought to
I nvoke its rights under the indemity clause of the Agreenent.

On Septenber 9, 1993, State Farm authorized CSXT to settle
Chambers' FELA action for $25,000. When Chanbers denmanded

$50, 000, State Farmwithdrew its authorization to settle and did
not

participate in the defense of Chanbers' FELA action. Shortly
t her eaf -

ter, CSXT settled Chanbers' FELA action for $50, 000.

On Cctober 18, 1993, Crislip and State Farmfiled a declaratory
judgnent action in the United States District Court for the
Nor t hern

District of West Virginia to resolve the disputed liability of
Crislip

and State Farmto CSXT under the indemity clause of the Agree-
ment. CSXT filed a mrror-imge declaratory judgnment action in the
United States District Court for the District of Maryland. These
cases

were consolidated for disposition in the United States District
Court

for the Northern District of West Virginia.

The parties below filed cross-notions for sunmary judgnent. On
May 30, 1996, the district court granted Crislip and State Farm s
notion for summary judgnment and denied CSXT's notion. The dis-
trict court held that CSXT was not entitled to i ndemmity under the
indemmity clause of the Agreenent because CSXT breached the
Agreenent when it failed to provide reasonable notice to Crislip
and

State Farm of Chanbers' FELA action. CSXT noted a tinely appeal.
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CSXT argues that the district court erred when it granted sunmary
judgnment in favor of Crislip and State Farmbecause its failure to
pr o-

vi de reasonable notice of Chanbers' FELA action to Crislip and
State

Farmis no bar to recovery under the indemity cl ause of the Agree-
ment. We agree.

The parties agree that West Virginia law applies in this case.

Under

West Virginialaw, when anindemitor is provided reasonabl e notice
of a claimthat is covered by the indemity agreenent and is
af f or ded

an opportunity to defend the claim but declines to do so, the
I ndemni -

tor is bound by the judgnent against the indemitee if it was
render ed

wi t hout collusion on the part of the indemitee. See Vankirk v.

G een

Constr. Co., 466 S.E.2d 782 (W Va. 1995). In the event of a
settle-

ment before j udgnent under these conditions, theindemitor will be
held |iable if the i ndemmitee denonstrates in the i ndemmity action
t hat

the original clai mwas covered by the i ndemity agreenent, that he
was exposed to liability which coul d reasonably be expectedto | ead
to an adverse judgnent, and that the anobunt of his settlenment was
reasonable. See Valloric v. Dravo Corp., 357 S E 2d 207, 214 (W

Va.

1987). This latter burden of proof is known as the"potenti al

liability"

st andar d.

I n contrast, when the indemmitor is not notified of the underlying
action, given an opportunity to defend, and/ or gi ven an opportunity
to participate in settlenent negotiations, the indemitee nust
prove in

the i ndermity action that he was actually liable to the plaintiff.
See

id. at 208, 213; H Il v. Joseph T. Ryerson & Son, Inc., 268 S. E. 2d
296,

301-02 (W Va. 1980). This heavier burden of proof is known as the
"actual liability" standard.

In this case, we are dealing with an indemity action in which the
underlying claimwas settled before judgnent. Therefore, CSXT' s
burden of proof under the indemity clause of the Agreenent turns
on the type of notice it provided to Crislip and State Farm |f
CSXT

provi ded reasonabl e noti ce of Chanbers' FELA action, the "potenti al
liability" standard applies. |If CSXT did not provide reasonable



noti ce,
the "actual liability" applies.



The question of what constitutes reasonable notice need not be
decided by this court. On appeal, CSXT expressly"does not argue"”

that its notice to Crislip and State Farm was reasonable as a
mat t er

of law. See Appellant's Brief at 16 n.1. Accordingly, CSXT nust
pro-

ceed under the "actual liability" standard on renmand. 2

The district court in this case concluded that CSXT's failure to
pr o-

vi de reasonabl e notice of Chanbers' FELA claimbarred CSXT' s
i ndemmity action under the Agreenent. The district court erred in

reaching its conclusion because the question of reasonable notice
sim

ply altered CSXT's burden of proof in the indemity action. The

judgrment of the district court is, therefore, vacated and the case
IS
remanded for further proceedi ngs consistent with this opinion. 3

VACATED AND REMANDED FOR FURTHER PROCEEDI NGS

2 CSXT al so argues that Crislip and State Farmwai ved their rights
to

defend Chanbers' FELA action and to conplain that the notice
provi ded

was unreasonabl e because State Farm authorized CSXT, one week
before Chanbers' FELA trial date, to settle Chanbers' FELA action
for

$25,000. This argunent has no nerit. Sufficeit to say that we find
it dif-

ficult to conprehend how CSXT can argue to this court that Crislip
and

State Farm when blind-sided with only two weeks' notice of a
trial,

sonmehow wai ved their rights under the Agreenent by failing to make



I mredi ate eval uations and strategi c decisions which they should

have
had over two years to consider.

3 W express no opinion on whether CSXT is entitled to any
attorney's

fees for the defense of Chanbers' FELA action. This issue is
premat ur e

for us to address, as it will only arise if CSXT prevails under the
"act ual

liability" standard on remand.



