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Local Rule 36(c).

OPI NI ON
PER CURI AM

Fred Bl ount appeals his convictions, following a jury trial, of
obstructing, delaying, and affecting commerce by aiding and
abetting

a robbery; conspiracy to obstruct, delay, and affect conmerce by
rob-

bery; use of a firearm during and in relation to a crine of
vi ol ence;

and ai di ng and abetting the use of a firearmduring a crinme of vio-
| ence. Finding no error, we affirm

On the evening of March 24, 1994, four nen -- Anthony

Hat haway, Charles Bond, Tony Saunders, and Fred Bl ount -- trav-
eledinacar fromNorth Carolinato Portsnouth, Virginia. Hat haway
heard t he ot hers di scuss robbi ng sone drug dealers in Suffolk, Vir-
ginia. This plan was aborted; instead, the group wound up at a
Pizza

Hut in Portsnouth. Hat haway went inside first. As a pizza delivery-
man approached the restaurant, Bond put a gun to his head and
forced

himinside, followed by Bl ount and Saunders. Bl ount was holding a
sem -automati c pistol and Saunders had a sawed-off shotgun. The

t hree arnmed nen went behi nd the counter, pointing their guns at the
enpl oyees. Bond demanded noney. The nmanager was unable to open
the safe, but he gave the robbers the noney fromthe cash drawer
(approxi mately $65). Hathaway, who had been standing at the door,
fl ed when soneone approached in the parking |ot.

Soneone yelled, "Police.” An off-duty officer, Rolando Gonzal ez,
had happened upon the scene. He saw the nen pointing guns inside.
Saunders fired at Gonzal ez; the shot nmade a hole in a w ndow but
did

not hit its target. Bl ount then pointed his pistol at Gonzal ez, but
Gon-

zalez fired first. Bl ount was wounded. He dropped his gun and fl ed.
The | oaded pi stol was recovered at the scene. The robbery and gun-
play forced the Pizza Hut to close for the evening and to repair
Its

damaged w ndow.



Al'l four perpetrators were soon apprehended. Bl ount gave a state-
ment the follow ng day, in which he admtted riding with the others
to the Pizza Hut. He stated that Bond had i nstructed the others to
fol -

|l ow his | ead. He admtted directing the enpl oyees on where to go
during the robbery. In a statenent taken a week |ater, Bl ount
admtted

hol ding the gun in his hand inside the Pizza Hut and that the
ot hers

had guns as well. Finally, he stated that once they were in the
Pizza

Hut, all four knew it was a robbery.

Charges were brought in state court. The other three prosecutions
ended with convictions. Blount's did not. The charges agai nst him
were dismssed for |ack of a speedy trial

The United States then brought a four-count indictnment against

Bl ount only. The district court denied Blount's notion to di sm ss
cer -

tain counts as duplicitous or to force an el ection between the
counts.

At trial, with Hat haway' s testi nony and Bl ount's own conf essi ons as
t he prime evi dence, Bl ount was convicted on all counts. He recei ved
a five-year sentence for conspiracy, five concurrent years for
robbery,

ten consecutive years for his first 18 U.S.C. 8 924(c) convi cti on,
and

twenty consecutive years for his second § 924(c) conviction

Bl ount appeal s.
.

As he did below, Blount argues that he commtted only two crines,
and so should not have four convictions. Hs argunents have no
| egal

merit. The four counts are "separate” for doubl e j eopardy pur poses.

First of all, it is blackletter | awthat convictions for conspiracy
to

commt a crime and for the substantive comm ssion of the crine do
not constitute double jeopardy. Pinkerton v. United States, 328
u. S

640, 643 (1946).

Counts three and four are both 8 924(c) convictions, so they have
the identical legal elenents. However, the factual elenents are
entirely different. Count three charged Blount hinself wth
carrying

a sem automatic pistol during the robbery. Count four charged
Bl ount






with aiding and abetting the carrying of Bond's pistol and
Saunder s’

sawed- of f shotgun. |If a defendant commts the sanme crine tw ce, he
can be convicted tw ce.

Bl ount next chal |l enges the sufficiency of the evidence on his con-
spiracy conviction. W view the evidence in the |ight nost
favorabl e

to the governnent, and we nust affirmthe convictionif it is sup-
ported by substantial evidence. G asser v. United States, 315 U. S.

80 (1942); United States v. Burgos, 94 F.3d 849, 862 (4th Gr.
1996)

(en banc), cert. denied, S.CG. _ (1997). The evidence was
nor e

t han adequate. Besides Blount's own adm ssion that everyone knew
what was going to happen, the activity during the robbery was
clearly

concerted. It is not very likely that all four nen spontaneously
devel -

oped the sane i dea at the sane tine, and t hat through sheer happen-
stance they coordinated their actions toward the sane end. It may
wel |

be that the nmen originally planned sone ot her robbery, and that the
Pi zza Hut robbery was an i npul si ve change of pl an; neverthel ess, a
conspiracy need not have a long duration or be the product of
exces-

sive forethought. This jury could rationally find, based on
subst anti al

evi dence before it, that these nen agreed to do what they did.

V.

Next, Bl ount argues that there was no evidence that he intended to
obstruct interstate commerce by robbing the Pizza Hut. Because a
commerce el ement nmerely provides a basis for federal jurisdiction,
rat her t han separates i nnocent fromcrimnal conduct, it ordinarily
has

no nens rea conponent. See United States v. Yerm an, 468 U S. 63,
68-70 (1984); United States v. Feola, 420 U.S. 671, 676-677 n.9
(1975). Indeed, this court has recently held, en banc and
unani nously

on the point, that the "comrerce" elenent of 18 U . S.C. § 922(qg) is
jurisdictional only and has no nens rea conponent. United States v.
Langl ey, 62 F.3d 602, 606 (4th Gr. 1995) (en banc), cert. deni ed,
116

S.a. 797 (1996); id. at 618-619 (Phillips, J., concurring and
di ssent -

ing). W see nothing in the |anguage of the robbery statutel to
counsel




118 U S.C § 1951.



a different result here. 2
V.

Finally, Blount posits that the federal prosecution should not be
perm tted because it woul d not |ikely have been brought but for the
botched state prosecution. The United States and Virginia are
separat e

sovereigns, and a single act can transgress the |laws of both.

Because

each sovereign's authority to prosecute is inherent and does not

derive

from power of the other, each nmay proceed as it sees fit, and
succes-

sive prosecutions pose no double jeopardy problem Heath v.

Al abama, 474 U.S. 82, 88-89 (1985) (collecting cases).

Bl ount also refers to the Departnment of Justice's Petite policy
(i.e.

the United States will not ordinarily prosecute persons acquitted
on

anal ogous charges in state court, absent a conpelling federa
I nterest).

Thi s reference gets hi mnowhere. He was not acquitted on the nerits
In state court, so the policy does not even apply by its own terns.
Moreover, Petite is an internal executive policy, not alaw, and it
con-

fers norights on a crimnal defendant. United States v. Misgrove,
581

F.2d 406 (4th Gr. 1978).

The judgnment of the district court is affirnmed.

AFFI RVED

2 It bears noting that the governnent offered anple proof of the

juris-

di ctional comrerce elenent. First of all, Pizza Hut is a business.
An

enpl oyee of Pepsico Food Systens, which owns the Pizza Hut, Taco
Bel I, and KFC restaurant chains, testified that nearly all of the

food itens

served at the Portsnmouth outlet had traveled in interstate
conmmerce. See

United States v. Raney, 24 F.3d 602 (4th Cr. 1994) (a private
resi-




dence' s receipt of electricity froman interstate power gridis an
activity
affecting comerce), cert. denied, 115 S.C. 1838 (1995).
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