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Unpubl i shed opi ni ons are not bi ndi ng precedent inthis circuit. See
Local Rule 36(c).

OPI NI ON
PER CURI AM

Appel | ant Douglas J. Atkinson pled guilty to one count of making
false statenents to a financial institution in order to obtain
| oans in

violation of 18 U.S.C. §8 1014 (1994). On appeal, he chall enges the
district court's loss calculation under USSG 8§ 2F1.1* and its
i mposi -

tion of an obstruction of justice enhancenent pursuant to USSG

8§ 3ClL.1. Finding no reversible error, we affirm

At ki nson was a |loan officer at a credit union. After being turned
down for a personal |oan, he began processing | oans in custoners

names and di verting the funds to hinsel f. Bank officials eventually
noticed an irregularity in Atkinson's |loan portfolio, suspended
hi m

and began an investigation. Afewdays |later, a custoner advised a
bank enpl oyee, Terri Ashworth, that one of the | oans on his account

was not his but that the noney had gone to At ki nson. Ashworth con-

fronted Atki nson at his newjob, where he admtted to the fraud and
gave Ashworth funds to pay off some of the |oans. Atkinson also
con-

vinced Ashworth not to i nformbank officials about his activities.

Approxi mately one nonth after the bank began its investigation, it
turned the investigation over to the FBI. Agents interviewed
sever al

of the bank custoners identified on the |oans, including Ira Joe
Al l ey,

whose | oan was paid off with the noney given to Ashworth. Alley
told agents on three separate occasions that the loan was his
bef ore

he finally adm tted that the funds went to Atki nson. Ashworth al so
lied to agents during her interviews. Atkinson admtted on cross-
exam nation that he and Alley agreed in advance to |lie about the
| oan

i f anyone should inquire about it. Evidence was presented show ng
t hat At ki nson made sim | ar arrangenents with ot her bank custoners.

*United States Sentencing Comm ssion, Guidelines Manual (Nov.
1995).




Evi dence was al so presented show ng that Atkinson paid off addi-
tional |oans after the beginning of the FBI investigation.

In a fraudul ent | oan case, "loss" is defined as "the anount of the
| oan not repaid at the tinme the offense is discovered, reduced by
t he

anount the lending institution has recovered (or can expect to
recover) fromany assets pl edged to secure the | oan."” USSG § 2F1. 1,
coment. (n.7(b)). The circuit reviews "de novo the district
court's

| egal interpretation of theterm | oss' under the Sentencing Gui de-
lines, but "to the extent that the determ nation of the anpunt of
| oss

is a factual matter, we review only for clear error."" United
States v.

Castner, 50 F.3d 1267, 1274 (4th G r. 1995). Only a preponderance
of the evidence need support these factual findings. United States

V.
Engl eman, 916 F.2d 182, 184 (4th G r. 1990).

We find that the district court properly cal cul ated the | oss as the
anmount of the loans outstanding at the tine the fraud was
di scover ed.

The pl ai n | anguage of USSG 8§ 2F1.1, comrent. (n.7(b)), prohibits a
reduction in the anount of the loss for paynents nade after

di scovery

In cases such as this one where the | oans were unsecured. W al so
find persuasive the reasoning of other circuits which have
addr essed

factually simlar cases. See United States v. Lucas, 99 F. 3d 1290,

1299 (a def endant cannot be perm tted under the Guidelines to avoid
an increase for ampunt of loss in a fraud schene sinply by being

financially capabl e of repayi ng t he noney when di scovered); United
States v. Sparks, 88 F.3d 408 (6th G r. 1996) (bank |oan officer

who

made a series of fraudulent |oans in the nanmes of various third
parties

for the purpose of benefiting hinself not allowed to deduct

paynent s

made after di scovery of the fraud because the bank had no realistic
expectation of i mmedi ate recovery at that point); United States v.

Bennett, 37 F.3d 687, 695 (1st Cir. 1994) (error for district court

to

gi ve defendant credit for paynents nmade after the date fraud was
di s-

covered); United States v. Jindra, 7 F.3d 113, 114 (8th Cr. 1993)

(1 oss was the anmobunt of the | oans out standi ng when t he of f ense was
di scovered because the defendant did not pledge assets to secure
t he

| oans) .

W further find that the district court properly enhanced
At ki nson' s



base of fense | evel for obstruction of justice. In the present case,
t he
district court found that Atkinson discussed ways to cover up his
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fraud with All ey and Ashworth, and we find that these conversations
support a finding of unlawful influence pursuant to USSG § 3C1. 1.
In addition, both of these individuals eventually lied to FBI
agents,

and it took several interviews before they finally told the truth.
Ve

find that the record supports the district court's conclusion that
t hese

lies significantly inpeded the investigation. Mreover, evidence
was

presented show ng that sonme of the discussions between Atkinson,

Al ey, and Ashworth occurred after the start of the officia

I nvesti ga-

tion, and we find that this obstructive conduct falls squarely
wi t hin

t he plain | anguage of the Guidelines.

We therefore affirm the findings and sentence of the district
court.

W di spense with oral argunent because the facts and | egal conten-
tions are adequately presentedinthe materi al before the court and
argunment woul d not aid the decisional process.
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