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PER CURI AM
St. Matthew Troy Evans appeal s the denial of his notion filed

pursuant to 28 U.S.C. 8 2255 (1994), anended by Antiterrori smand

Ef fective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat.
1214. In his notion, Evans clained that his attorney was i neffec-
tive for failing to note an appeal follow ng sentenci ng on cocai ne
conspiracy charges. W affirm

In his plea agreenent, Evans waived his appellate rights
under 18 U. S.C. 8§ 3742 (1994), reserving only his right to appeal
an upward departure from the guideline range. See 18 U. S. C
8§ 3742(a)(3). In the subject case, the district court stated at
sentencing that it was departing dowward from Evans' guideline
range of 87-108 nont hs. Evans received a t hree-nonth departure and
was sentenced to 84 nonths in prison

Evans' wai ver was valid and enforceable. H's claimthat his
attorney was ineffective for failing to note an appeal is wthout
nmerit because Evans expressly waived his right to appeal anything
ot her than an upward departure and, in this case, there was no
upwar d departure.

We di spense with oral argunent because the facts and | egal
contentions are adequately presented in the naterials before the
court and argunent woul d not aid the decisional process. Leave to

proceed in forma pauperis is granted.
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