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PER CURI AM

Appel | ant appeal s the district court's order denying his notion
filed under 28 U.S.C A 8 2255 (West 1994 & Supp. 1997). W have
reviewed the record and the district court's opinion accepting the
recomendation of the magistrate judge and find no reversible
error. Accordingly, we deny a certificate of appeal ability and di s-

m ss substantially on the reasoning of the district court. United

States v. Shelton, Nos. CR-92-149; CA-96-424-5 (S.D. W Va. Mar. 18,
1997) .

In addition, Appellant attenpts to assert a claimraised for
the first time in his objections to the nagistrate judge's report
and recomendation, contending that the district court erred in
| nposi ng a sentence for "crack" cocai ne when Appellant pled guilty
to a powder cocai ne offense. Appellant's claimwas not raised in
his 8§ 2255 notion, and he never made a notion to amend his initial
filing. In any event, the claimis factually unsupported in the
record. Further, nonconstitutional clains that could have been
rai sed on appeal, but were not, may not be asserted in coll ateral

proceedi ngs. See Stone v. Powell, 428 U S. 465, 477 n.10 (1976);

United States v. Emanuel, 869 F.2d 795, 796 (4th GCr. 1989). A

district court's technical applicationof the sentencing gui delines

is a nonconstitutional claim See United States v. Marin, 961 F. 2d

493, 496 (4th Cr. 1992). Because Appel lant's cl ai mal | eges noncon-
stitutional error and could properly have been rai sed on appeal,

hi s cl ai m has been wai ved.



Accordingly, we deny a certificate of appealability and dis-

m ss the appeal. W dispense with oral

and | egal

argunent because the facts
contentions are adequately presented in the materials

before the court and argunment woul d not ai d t he deci si onal process.

DI SM SSED



