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PER CURI AM

Plaintiffs-appellants John and Rebecca Wal sh fil ed suit agai nst
def endant - appel | ee, Restoration Hardware, Inc.,! alleging, inter
alia, negligence, breach of inplied warranty of merchantability, and
breach of inplied warranty of fitness for a particular purpose
concerning Christnmas tree lights that the Wil shes purchased from
Restoration Hardware.? The district court granted summary j udgnent
to Restoration Hardware, and the Wal shes tinely appeal. For the

reasons given herein, we affirm

l.

On or about January 2000, the Wal shes purchased several strands
of large bulb “old tinme” Christmas |lights fromRestoration Hardware
and stored themin their attic for use on their tree during the 2000
Christmas season. The attic in which the lights were stored becane
extrenely hot and extrenmely cold throughout the year dependi ng on
the external tenperature. These |lights were conbined with |ights
purchased i n Decenber 2000 and used on the Wal shes’ Christnas tree

i n Decenber 2000.

1Several defendants were naned in the suit and all were
di sm ssed on summary judgnent. The Walshes only appeal the
di sm ssal of Restoration Hardware.

The Wl shes al so alleged breach of express warranty but do
not appeal the dism ssal of that claim
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After purchasing these lights, the Wl shes tested them by
plugging theminto the wall. Wen the |ights appeared normal, the
Wal shes then strung the lights ontheir tree. On Decenber 20, 2000,
Rebecca Wal sh arrived home with her daughter and turned on the
lights. Ms. Wal sh heard a “pop” and, upon turning, saw a fl ane at
t he base of the Christmas tree.® The flame quickly spread, and Ms.
Wal sh and her daughter fled the house, which was destroyed by the
fire.

In August, 2001, the Walshes filed suit against Restoration
Har dwar e. Restorati on Hardware answered and noved for summary
judgnent. The district court granted Restorati on Hardware’s noti on.

The Wal shes tinely appeal .

.

W review the district court’s decision under the famliar
sumary judgnent standard: viewing the record in the |ight nost
favorable to the Wal shes and reviewing all issues of |aw de novo,
we uphold the district court grant of summary judgnment only if
Restoration Hardware is entitled to judgnment as a matter of |aw.

See St. Paul Fire & Marine Ins. Co. v. Am Int'l Specialty Lines

Ins. Co., 365 F.3d 263, 267 (4th Cr. 2004). Additionally, as a

federal court sitting in diversity, we apply the substantive | aw of

M. Walsh testified at deposition that his daughter saw one
of the Christmas |ights explode, though there is no testinony from
t he daughter in the record.



North Carolina, the state in which the action arose, Castillo v.

Energency Med. Assocs., P. A, 372 F.3d 643, 646 (4th GCr. 2004)

(citing Erie RR Co. v. Tonpkins, 304 U S. 64, 78, 82 L. Ed. 1188,

58 S. Ct. 817 (1938)).

[,

The district court held that the North Carolina “sealed
contai ner” defense protects Restoration Hardware fromliability in
this case. See N C Gen. Stat. § 99B-2 (2004). W need not reach
t hat i ssue because we hol d that the WAl shes di d not present evi dence
to establish a prina facie case of negligence or breach of inplied
warranty under North Carolina law* Therefore, we affirm the

district court, albeit on different grounds.

“The di ssent contends that we lack jurisdiction to reach this
i ssue because the summary judgnent order does not address it.
Wil e the dissent correctly notes that we generally do not review
deni als of sumary judgnent, that is not what happened here. The
district court did not deny sumary judgnment in this case; rather,
it granted it. Once the matter is properly before us on appeal, we
may uphold this grant on any grounds before the district court.
See Keller v. Prince George’'s County, 923 F.2d 30, 32 (4th Gr.
1991) (“[T] he prevailing party [in a summary judgenent notion] nmay,
of course, assert in a review ng court any ground in support of his
j udgnment, whether or not that ground was relied upon or even
considered by the trial court.”) (internal quotation onmtted); see
also Egbuna v. Tine-Life Libraries, Inc., 153 F3d 184, 186 (4th
Cir. 1998) (“We may affirmthe grant of summary judgnent on grounds
ot her than those relied upon by the district court.”). Cedar Coal
Co. v. United Mne Wrs. of Anmerica, 560 F.2d 1153 (4th Gr. 1977),
on which the dissent relies, involved the failure to rule on a
nmotion for a prelimnary injunction being construed as a denial,
and, as such, is sinply inapposite.




Plaintiffs bringing product liability clains under a negligence
t heory, a theory of breach of an inplied warranty of
merchantability, or a theory of breach of an inplied warranty of
fitness for a particular purpose nust present sone evidence that,
inter alia, the product was in a defective condition at the tine

defendant soldit toplaintiff. Nicholsonv. Anerican Safety UWility

Corp., 476 S.E.2d 672, 676, 678 (N.C. C. App. 1996); Bailey v.
Le Beau, 339 S.E. 2d 460, 463 (N.C. Ct. App. 1986). |If, as is the
case here, the plaintiffs do not present any direct evidence of the
product’s defectiveness at the tinme of sale, they can still raise
an issue of material fact sufficient to survive sunmary judgnment

t hrough circunstantial evidence. DeWtt v. Eveready Battery Co.,

565 S.E. 2d 140, 151 (N.C 2002). In deciding whether this
circunstantial evidence is sufficient to create a di spute concerning
material facts, North Carolina courts exam ne six factors:

(1) the mal function of the product; (2) expert testinony
as to a possible cause or causes; (3) how soon the
mal functi on occurred after the plaintiff first obtained
t he product and other relevant history of the product,
such as its age and prior usage by plaintiff and others,
i ncl udi ng evi dence of m suse, abuse, or simlar rel evant
treatnment before it reached the defendant; (4) simlar
i ncidents, when acconpani ed by proof of substantially
simlar circunstances and reasonable proximty in tinmng;
(5) elimnation of other possible causes of the
accident; and (6) proof tending to establish that such
an accident would not occur absent a nmanufacturing
def ect .

Id. (internal citations and quotations omtted).



In applying these factors to the Wal shes’ claim we note that
"in nost cases, the weighing of these factors should be left to the
finder of fact." 1d. W also note, however, that, in addition to
using these factors to assist the fact finder, “the trial judge is
to consider these factors initially and determ ne whether, as a
matter of |law, they are sufficient to support a finding of a breach
of warranty.” Id. Considering these factors on the record before
us, we hold that, as a matter of law, the circunstantial evidence
presented by the Wal shes does not support a finding of negligence
or breach of the inplied warranti es.

Consi dering the facts before us inlight of the DeWtt factors,
we hol d that the Wal shes have not presented circunstantial evidence
sufficient to support a finding of breach of warranty. Although the
record reflects that there was a popping sound in the roomwhen the
Christmas lights were plugged in, there is no other evidence that
the lights thensel ves actually nmal functioned.® There was no expert
testinony as to the cause of the fire.® The lights were purchased

al nost a year before they were used. The Wil shes acknow edge t hat

°The Wal shes’ daughter allegedly saw one of the lights
expl ode. However, she has not nmade sworn testinony on the record
to this effect, and the Wil shes have not explained why her
statenent is not inadm ssible hearsay.

®Restoration Hardware was apparently unable to produce an
exenplar of the lights for the Wal shes to test, which is troubling.
The Wal shes, however, have not pursued this issue on appeal or
presented expert testinony as to howthis affected their case.



they were stored in an attic subject to extrene tenperatures for a
period of nonths. There is no evidence of simlar incidents with
these or simlar Christmas |ights. There was no evidence that
el i mnated other causes of the fire, and no evidence that such a
fire woul d occur absent a manufacturing defect. Application of the
DeWtt criteria thus conpels our conclusion that the Wl shes’

evi dence of causation is fatally deficient.

I V.

Having carefully considered the argunents of the parties and
the record before us, we hold that the Wal shes have not presented
circunstantial evidence sufficient to denonstrate that the lights
were defective at the tine that they were sold. The judgnent of the
district court is therefore

AFFI RVED



W DENER, G rcuit Judge, dissenting:

| respectfully dissent.

The majority’s disposition of this matter is contrary to the
rule that a denial of a notion for summary judgnment is not an

appeal abl e order. See Hensley v. Horne, 297 F. 3d 344, 347 (4th Gr.

2002) .

Restoration Hardware's brief acconpanying its notion for
summary judgnment argued that plaintiffs failed to produce any direct
or circunstantial evidence that the lights were defective at the
time they left Restoration Hardware’'s control. \Watever the nerits
of that argunent, the district court did not grant the notion for
summary j udgnent on that ground, and the ground is not nentioned in
Its opinion. The district court held that Restoration Hardware was
protected by the sealed container defense. Thus, the notion for
summary judgnment based wupon plaintiffs’ failing to produce
sufficient evidence of defect was not acted upon and is therefore

consi dered to be deni ed. See Cedar Coal Co. v. United M ne VKrs.

of Anerica, 560 F.2d 1153, 1161 (4th Gr. 1977) (“the failure to

hear the notion for the prelimnary injunction cannot be taken as
i nadvertence; rather it may only be construed as a consci ous deni al
of a hearing on the notion”).

Even if the mjority, in its footnote 4, is correct in
declining to apply Cedar Coal as a denial of the notion for summary

j udgnment on the ground upon which it presently relies, its reliance



on Keller and Egbuna al so should be of no avail. Both Kell er and

Egbuna are based on Securities and Exchange Conmm ssion v. Chenery

Corp., 318 U.S. 80 (1943). The mgjority, however, does not nention
the critical parts of Chenery.
The appel | ate deci si on nust be

within the power of the appellate court to
fornulate

318 U. S. at 88.
And

a judicial judgnent cannot be nmade to do service
for an adm ni strative judgnment [which was not nade].

318 U.S. at 88.

This appellate court has no power to review the denial of a
nmotion for sunmary judgnent. Certainly it should have no power to
review the nere failure to act on a notion for summary judgnent.

I f the appellate court in Chenery was not authorized to nmake
t he deci sion the Agency was authorized to make and had not nade,
then it should follow that this appellate court should not be
authorized to mmke a decision which the district court was
aut hori zed to nmake but sinply had not nade.

I n my opinion, the judgnent of the district in this case court

shoul d be vacated and the case remanded for further consi deration.



