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PER CURI AM

Derrell Lanont G lchrist appeals from a district court
judgnent follow ng his conviction and sentencing for three counts
of armed bank robbery, 18 U S C 8§ 2113(d), one count of
carjacking, id. 8 2119, one count of conspiracy to engage in a bank
robbery and a carjacking, id. 8 371, four counts of using a firearm
during and in relation to a crinme of violence, id. 8 924(c), and
one count of possessing a firearmafter having a fel ony conviction,

id. 8§ 922(g). W affirm

I
A

Bet ween March 15, 2001 and July 13, 2001, G lchrist engaged in
a series of violent offenses in the District of Maryland and
el sewhere. Glchrist’s involvenment in these offenses was
established through eyewitness and victim testinony, results of
forensic exam nations, including fingerprint and DNA conpari sons,
docunents, and other evidence.

On March 15, 2001, G lchrist, acting alone, nmasked and arned
with a gun, entered a Colunbia Bank branch |ocated in G eenbelt,
Maryl and. Before G lchrist entered the bank, the branch manager
saw G lchrist outside the bank w thout a nask. In the hallway
out si de the bank’ s | obby, Glchrist, wearing a mask, encountered a

custoner who had already |left the bank and demanded at gunpoi nt



that the custonmer return to the bank and get on the floor.
G lchrist then demanded noney by pointing the gun at tellers and
custoners. G lchrist forcibly took federally insured United States
currency. As he left the bank, Glchrist stated, “Have a Merry
Christmas.” G lchrist was then observed by the branch nmanager and
others fleeing across the parking lot and entering a black Jeep
Cher okee.

In a photographic lineup, the Colunbia Bank branch manager
identified Glchrist as the person she saw outsi de the bank on the
date of the robbery. Bank surveillance photographs depicted the
robber as short and stocky, which matched G lchrist’s physica
bui | d.

On April 25, 2001, G lchrist robbed another bank, this tinme a
Bank of Anerica branch in Mtchellville, Maryland. G |l chri st,
masked and armed with a gun, entered t he bank and denmanded noney by
poi nting the gun at tellers and custoners. G lchrist forcibly took
federally insured United States currency. As he left the bank
G lchrist was heard saying, “Have a bl essed day” and “Have a Merry
Christmas.”

Glchrist was observed fleeing from the bank and running
behi nd a shoppi ng center | ocated adjacent to the bank parking | ot.
A construction worker at the rear of the shopping center observed
the robber fleeing and observed himget entangled in sonme bushes.

A bl ack nylon skull cap and a twenty-dollar bill were recovered in



that sane area of the bushes. A DNA conparison was done and
Glchrist was determned to be the major contributor of the DNA
found on the skull cap.

Glchrist’s next heist occurred on June 15, 2001 at a Sun
Trust Bank branch in Landover Hills, Maryl and. Glchrist and a
taller, thinner African-Anerican nman were observed by Matilda
Burgos, a bank custoner, in the bank’s parking | ot. Burgos made
eye contact with G lchrist and watched G | chri st and his acconplice
wal k to the bank door, where she observed one of the nen pulling
out a gun before entering the bank. As described by w tnesses and
depicted in the bank surveillance photographs, both robbers
di spl ayed guns and wore bandannas covering their faces. They
demanded and received United States currency. One of the robbers
grabbed the keys to a custonmer’s mnivan. Both robbers fled in the
stol en m ni van, which was | ater recovered a short di stance fromthe
bank.

On July 13, 2002, Glchrist and a taller, thinner African-
Ameri can man approached Raynond Redden at 1441 McCormick Drive in
Landover, Maryland and demanded his vehicle. Unbeknownst to
G lchrist and his acconplice, Redden was a Prince CGeorge’s County
police officer, recently assigned to the narcotics unit, and the
vehicle was his undercover police vehicle. After Redden
relinqui shed his keys by putting themon the front seat, Gl christ

told Redden to get on the ground because he was going to “cap him?”



Glchrist and Oficer Redden then struggled for the gun. 1In
the m dst of the struggle, G lchrist discharged his weapon but was
unable to fire it again because Redden had hi s hand over the slide
portion of the gun, thereby jamm ng the casing inside. During this
struggle, Glchrist instructed his acconplice to kill Redden. The
acconplice tried to come closer to the two nen, but was unable to
get a clear shot. G lchrist and his acconplice fled the scene in
Redden’ s unnmar ked police vehicle.

A hi gh-speed chase ensued. A short tine |later, Glchrist and
hi s acconpl i ce abandoned t he unmar ked pol i ce vehi cl e and escaped on
foot. However, the police were able to recover Oficer Redden’s
vehicle. Fingerprints recovered on the driver’s side exterior of
the vehicle were identified as belonging to Glchrist. During a
search of the vehicle, a pager not belonging to Redden was
recovered.?!

A photographic lineup was shown to Oficer Redden, who
identified Glchrist as the shorter of the two carjackers and the
one who tried to shoot him Redden was also shown another

phot ographic Iineup and i dentified anot her photograph as depicting

The pager recovered fromO ficer Redden’s vehicl e bel onged to
Syretta Smith, a prostitute whomG | chri st robbed at gunpoi nt on or
about July 8, 2001. Smth was shown a photographic |ineup and
identified Glchrist as the nman who robbed her of her noney and
pager. Smith also identified a second photograph as the nman who
assisted Glchrist in robbing her.
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the tall, thin mn who was Glchrist’s acconplice in the
carj acking. ?

Less than two hours after the carjacking of Oficer Redden,
Gaendol yn Day was wal ki ng froma Seven- El even conveni ence store to
a Chevy Chase Bank branch in Arlington, Virginiato join her sister
who was inside the bank. As she crossed the parking |ot, Day
observed two nen, one short and stocky, the other tall and thin,
running toward the front of the bank. Nothing was covering their
faces.

Monents | ater, when Day was inside the bank, the sane short,
stocky man, whom she identified in court as Glchrist, and his
tall, thin acconplice entered the bank. Both were wearing bandanna
masks and carrying guns. Gl christ demanded noney by pointing the
gun at tellers and customers, adding that he would “execute theni
if they did not follow his orders. G lchrist and his acconplice
forcibly took federally insured United States currency.

Wiile fleeing fromthe scene of the bank robbery in his Jeep
Cherokee, Glchrist failed to yield the right of way and nearly
collided with another car. The other driver becanme angry and
followed Gl christ, who sped away. After obtaining the Cherokee’s

license-plate nunber, the driver who was followng G Ichrist

20 note, the person identified by Oficer Redden as
G lchrist’s acconplice in the carjacking was not the sane person
that Smith identified as Glchrist’s acconplice during the July 8,
2001 robbery of Smth.



returned to the Chevy Chase Bank branch and provided the
information to the police.

Later, Gl christ abandoned his Jeep Cherokee at a governnent
of fice building in Washington, D.C. The vehicle was found on July
17, 2001 and, inside the vehicle, the police recovered dye-stained
nmoney, a bullet, and a bullet casing. On July 19, 2001, G lchrist
was apprehended, following a vehicular chase with a Washi ngton
D.C. police officer.

B

On July 26, 2002, a grand jury sitting in the D strict of
Maryl and returned a superseding i ndictnment charging Glchrist with
four counts of arned bank robbery, 18 U.S.C. § 2113(d), one count
of carjacking, id. 8 2119, one count of conspiracy to engage in a
bank robbery and a carjacking, id. 8§ 371, five counts of using a
firearm during and in relation to a crinme of violence, 1id.
8§ 924(c), and one count of possessing a firearm after having a
felony conviction, id. 8 922(g). On January 7, 2003, the case went
totrial. After eight days of trial, the jury returned a verdict
finding Glchrist guilty of all of the counts except one of the

armed bank robbery counts and one of the 8§ 924(c) counts.® On

]In the superceding indictnment, the governnent alleged that
Glchrist, armed with a firearm robbed a Potomac Valley Bank
branch on June 21, 2001. This allegation fornmed the basis of one
of the arnmed bank robbery counts and one of the 8§ 924(c) counts.
The jury acquitted Glchrist on the counts related to the all eged
robbery of the Potomac Vall ey Bank branch.
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April 25, 2003, the district court sentenced Glchrist to 112
years’ inprisonnent and ordered restitution in the anount of

$54,595. G lchrist noted a tinely appeal.

I

G lchrist contends that he was inproperly denied access to
evidence favorable to his defense in violation of Brady v.
Maryl and, 373 U. S. 83 (1963). More specifically, he contends he
was entitled to knowthe nanme of the individual that O ficer Redden
identified in the photographic lineup as Glchrist’s acconplice in
the carjacking. Wth this information, Glchrist posits, he would
have been able to i npeach Redden’s testinony by denonstrating that
the person Redden identified in the photograph as Glchrist’s
acconplice did not, in fact, participate in the carjacking or any
of the bank robberies, thereby underm ning the governnent’s theory
of the case.*

In Brady, the Supreme Court held that the prosecution's
failure to disclose favorabl e evidence to an accused “viol ates due
process where the evidence is material either to guilt or to
puni shment, irrespective of the good faith or bad faith of the

prosecution.” ld. at 87. In order to establish that the

“The governnment’s decision to refuse to disclose the nane of
the person that Oficer Redden identified in the photographic
lineup as Glchrist’s acconplice in the carjacking primarily was
based on privilege and confidentiality concerns--its investigation
into the identity of Glchrist’s acconplice was ongoi ng.
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governnent's failure to turn over evidence constitutes a Brady
vi ol ation, the defendant nust denonstrate: (1) that the undi scl osed
evidence was favorable, either because it was exculpatory or
i npeaching; (2) that the prosecution had the materials and failed
to disclose them either willfully or inadvertently; and (3) that

t he evidence was material to the defense. Strickler v. G eene, 527

U S 263, 280-81 (1999). Evidence is “material” for purposes of
the Brady inquiry “only if there is a reasonabl e probability that,
had the evidence been disclosed to the defense, the result of the

proceedi ng woul d have been different.” United States v. Bagley,

473 U.S. 667, 682 (1985). A “‘reasonable probability’ is a
probability sufficient to underm ne confidence in the outcone.”
Id. Thus, although “the term‘Brady violation’ is sonetines used
to refer to any breach of the broad obligation to disclose
excul patory [or inpeachnent] evidence--that is, to any suppression
of so-called ‘Brady material’-- . . . strictly speaking, there is
never a real ‘Brady violation unless the nondisclosure was so
serious that there is a reasonable probability that the suppressed
evi dence woul d have produced a different verdict.” Strickler, 527
U S at 281.

In denying Glchrist’s request for the governnment to di sclose
the nane of the person that Oficer Redden identified in the
phot ographic lineup as Glchrist’s acconplice in the carjacking,

the district court engaged in a lengthy colloquy wth counsel



During this colloquy, the court observed that, because the
government had doubts concerning the accuracy of Redden’s
identification of Glchrist’s acconplice in the carjacking, the
government was not contendi ng that the person Redden identified in
t he phot ographic |ineup participated in any of the crines alleged
in the indictnent.®> The court also observed that, in view of the
strong physical evidence linking Glchrist to the carjacking,
G lchrist did not seriously take i ssue with Redden’s identification
of Glchrist as a participant in the carjacking. In light of these
two observations, the court viewed Gl christ’s request as one that
sought evidence to prove a fact the governnent did not dispute,
namely, the man Redden identified in the photographic |lineup as
G lchrist’s acconplice was not the sane indivi dual who partici pated
in the carjacking or any of the bank robberies. Put sinply, the
essence of the court’s ruling was that Glchrist’s request did not
seek i mpeachi ng or excul patory evi dence because (1) the nanme of the
acconplice was irrelevant to any issue in the case and (2) there
were other persuasive ways to prove the inaccuracy of Redden’s

identification w thout disclosure of the nane of the acconplice.

Al t hough t he gover nment had doubts concerni ng t he accuracy of
O ficer Redden’s identification of Glchrist’s acconplice in the
carj acki ng, the governnment did suggest to the court, and ultimately
argued to the jury, that the acconplice in the carjacking, whonmever
t hat person m ght be, assisted Glchrist in performng sonme of the
bank robberi es.
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In our view, Glchrist’s Brady claimfounders for the sinple
reason that the identification evidence he sought was not materi al .
Gven the certainty of Oficer Redden's identification of
Glchrist, the presence of Glchrist’s fingerprint on the outside
of Redden’s vehicle in the area where the struggle occurred, the
subsequent discovery of Smith's pager in Redden’ s vehicle, her
identification of Glchrist as the person who stol e her pager, and
the fact that the governnent was not contending that the person
Redden identified in the photographic |lineup participated in any of
the crinmes alleged in the indictnent, it sinply cannot be said that
di sclosure of the identity of the acconplice in the carjacking
woul d have produced a different result at the trial. Accordingly,
there was no Brady viol ation.

In a related argunent, G lchrist contends that the district
court should have conducted an in canera review of the evidence
concerning Oficer Redden’s identification of Glchrist’s
acconplice in the carjacking. According to Glchrist, such a
revi ew was necessary because the court was obligated to determ ne
whet her the governnment possessed information concerning the
accuracy of Redden’s identification of Glchrist’s acconpli ce.

On occasion, the governnent nay possess potential Brady
material that it deens privileged or that is otherw se
confidential. |If the accused does not specifically request that it

be produced, this nmaterial is treated nuch |i ke everything else in
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the governnment’s file, 1i.e., “the prosecutor’s decision on

di sclosure is final.” Pennsylvania v. Ritchie, 480 U S. 39, 59

(1987). If, however, the defendant is able to identify the
requested confidential material with sone degree of specificity, he
may then attenpt to convince the district court that it is subject
to disclosure. 1d. at 58 n.15 (requiring the accused to “at | east
make sonme pl ausi ble showi ng” of how the evidence would be “both
mat erial and favorable to his defense”).

Once the defendant has nmade a plausible showng that the
evi dence woul d be both material and favorable, the district court
nmust reviewthe evidence in canera to ascertain its true nature and
determ ne whether it nust be disclosed. 1d. at 58-60. The court
conducts its examnation in private because the Constitution does
not accord a defendant the right of unrestricted access to the
government’s files. [d. at 59-60. The court’s ultimate conclusion
as to whether the information i s subject to disclosure--whether the
evidence i s both materi al and favorabl e--may be di sturbed on appeal

only if it is clearly erroneous. United States v. Trevino, 89 F. 3d

187, 190 (4th Cir. 1996).

In this case, Glchrist suggests that he satisfied the
“pl ausi bl e showi ng” requi renent because di scl osure of the nanme of
the carjacking acconplice possibly would have led to adm ssible
evi dence. However, nere speculation that the information may be

hel pful is insufficient to justify an in canera review. Uni t ed
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States v. Mtchell, 178 F.3d 904, 907-08 (7th Gr. 1999). In any

event, it is difficult to see how the name of the carjacking
acconplice was favorable and/or material because Gl christ sinply
di d not need the nane of the acconplice to i npeach Oficer Redden’s
credibility. Glchrist could have attacked Redden’s credi bility by
presenting evi dence that the acconplice identified by Redden in the
phot ographic |ineup had not been charged with any of the crines
alleged in the indictnent. Presentation of such evidence woul d
have been equally, if not nore, powerful than any evidence
G lchrist could have marshal ed through the disclosure of the nane
of Glchrist’s acconplice in the carjacking. Accordi ngly,
Glchrist’s claim that the district court erred by failing to

conduct an in canera reviewis without nmerit.

11
G lchrist also contends that the district court erred when it
admtted into evidence two in-court identifications of him one by
Mati | da Burgos, the other by Gaendol yn Day.
When considering whether in-court identification evidence is
adm ssible, the district court enploys a two-step analysis. The
court first determ nes whether the defendant established that the

identification procedure was unnecessarily suggestive. Uni t ed

States v. Wlkerson, 84 F.3d 692, 695 (4th Gr. 1996). Second, if

the identification procedure was unnecessarily suggestive, the
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court must determine whether the identification evidence
nevertheless is reliable. [d. In determining the reliability of
the identification evidence, the court considers a nunber of
factors, specifically: (1) the witness’s opportunity to see the
defendant at the tinme of the crinme; (2) the wtness's degree of
attention; (3) the accuracy of the witness’'s description; (4) the
wtness's level of certainty; and (5) the tine between the crine
and the confrontation. 1d. These factors are wei ghed agai nst the
“corrupting effect of the suggestive identification itself.”

Manson v. Brathwaite, 432 U S. 98, 114 (1977).

G lchrist contends that the in-court identification of himby
Burgos violated his due process rights. Specifically, he alleges
that Burgos’s in-court identification was unnecessarily suggestive
and unreliabl e because: (1) during a court recess just prior to her
testinony, Burgos arrived in the courtroom took the stand, saw
G lchrist, and advi sed counsel she recognized Glchrist; and (2)
Burgos was shown bank surveillance photographs prior to her
t esti nony.

Wth regard to Glchrist’s first contention concerning
Burgos’s in-court identification of him we have held that giving
a Witness an opportunity to observe the defendant in court is not

an unnecessarily suggestive identification procedure. See United

States v. Murray, 65 F.3d 1161, 1169 (4th Cr. 1995) (“[A]lthough

t he Governnment all owed the witnesses to see [the defendant] seated
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at the defense table prior to their testinony, it did not create a
substantial Iikelihood of irreparable msidentification” because
the wit nesses “woul d have seen [the defendant] at the defense table
i medi ately before testifying.”). Under this court’s holding in
Murray, allow ng Burgos to see Glchrist at counsel’s table a few
nmonments before her testinony did not nmake the identification
procedure unnecessarily suggestive, as Burgos would have seen
Glchrist in any event a few nonents |ater when she took the
W t ness stand.

G lchrist also contends the in-court identification of himby
Burgos violated his due process rights because Burgos was shown
bank surveillance photographs prior to her testinony. As the
argunment goes, a due process violation occurred because the
government falsely told the district court that Burgos had been
shown “no pictures” of Glchrist when, in fact, she had been shown
t he bank surveillance photographs depicting Glchrist wearing a
mask. This argunment is without nerit for the sinple reason that
the governnment’s statenent was true in the sense that Burgos was
not shown any pictures which identified Glchrist; rather, she only

was shown pictures of Glchrist wearing a mask.

In any event, Burgos's identification of Glchrist was
reliable and therefore adm ssible. An in-court identification is
adm ssible if +the wtness has independent know edge which

attenuates the inherently suggestive environnent of a courtroom
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identification of a single defendant. Murray, 65 F.3d at 1169
(identification based wupon wtness’'s “clear recollection of

[defendant] during the robbery”); United States v. Johnson, 732

F.2d 379, 381 (4th Gr. 1984) (identification based upon an
opportunity to view the defendant at a tinme other than in the
courtroom. Burgos’s trial testinony clearly satisfies that
requi renent because she had an independent basis for her
identification of Glchrist.

As established at trial, on June 15, 2001, after conpleting
her banki ng business and saying hello to her sister, Burgos |eft
the Sun Trust Bank branch. As she wal ked toward her vehicle
Bur gos observed two nen, one covered with a nmask and the other
wearing a jacket, wal king toward her vehicle. Burgos entered her
vehi cl e and | ocked t he door because she was afraid of the men. She
only saw t he suspect with the mask for a nonent. Burgos, however,
saw t he face of the other suspect, whomshe identified in court as
G lchrist. Moreover, she watched the nen wal k up to the bank door
at which time one of them pulled out a gun and both entered the
bank. Burgos observed themfor approxinmately thirty-five seconds.
As she was driving away from the bank parking |lot, Burgos called
the police to report the incident. Burgos was not interviewed
during the initial investigation and was first contacted by the FBI
in Decenber 2002. Burgos was shown the bank surveillance

phot ographs in which both suspects wore masks and, therefore, as
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Burgos testified, she could not see their faces or identify themin
t he phot ographs. Burgos did testify, however, that the body buil ds
and the clothing worn by the suspects in the bank surveillance
phot ographs matched the builds and clothing of the suspects whom
she had seen in the parking |ot.

Based upon her opportunity to observe Gl christ, her |evel of
concentration, and her degree of certainty exhibited during her
testinmony, Burgos’s in-court identification of G Ilchrist was

reliable and properly admtted. Cf. Coleman v. Al abama, 399 U. S.

1, 5-6 (1970) (affirmng adm ssibility of in-court identification
by a witness who had a fleeting but good | ook at his assailant in
the headlights of a passing car, thereby finding an independent
basis for the in-court identification).

G lchrist also argues that the in-court identification of him
by Gwaendolyn Day, a custonmer at the Chevy Chase Bank branch in
Arlington, Virginiawas unreliable. G lchrist asserts that the in-
court identification was inadm ssible because: (1) Day had an
insufficient opportunity to view Glchrist at the tine of the
robbery; (2) she inproperly observed the bank surveillance
phot ographs prior to her testinony; and (3) she was tentative in
her in-court identification of Glchrist.

Day testified that, as she was going to the bank on t he day of
t he robbery, she observed two unmasked nen running in her direction

from across the street. She noticed that one was thin and the
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ot her was heavy-set. Day described the manner in which the heavier
person ran. Day entered the bank nonents later to join her sister
who was i nside the bank and al nost i medi ately felt soneone behi nd
her. Al t hough he was now masked, Day could see his eyes and
recogni zed himfromhis physical appearance as the sanme person she
had observed about five seconds earlier running across the street.
Day saw the man pull out a silver gun, order everyone on the fl oor,
and threaten to start executing the custoners unless he got sone
noney.

In preparation for her trial testinony, Day reviewed bank
surveill ance photographs to identify her |ocation and the | ocation
of others in the bank during the robbery. Both robbers were arned
and wor e bandannas covering their faces in those bank phot ographs.

During her trial testinmony, Day |ooked in the direction of
Glchrist, which precipitated the foll om ng exchange between the
gover nment and Day:

GOVERNMENT: Why are you looking in that direction?

M5. DAY: Because he -- he looks |like the guy | seen

com ng across the street. Because | |ooked -- see when

| seen himcom ng across, you know, the bus went by, and

| thought they were just running for the bus.

After identifying Glchrist as the person that she was | ooking at
in the courtroom Day stated, “He looks like the guy that cane
across the street, the one standing there wth the gun in his hand

[in the bank].”
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In this case, based on Day’ s opportunity to viewthe robber’s
face as he ran across the street, her opportunity to see his eyes
monments | ater inside the bank while he was directing everyone to
the fl oor and threatening to execute the bank custoners, the inpact
such an event had upon her, and the unsolicited nature of her in-
court identification of Glchrist, it is <clear that her
identification of Gl christ was based upon her recollection of the
bank robbery and not the result of any inherently suggestive
at nosphere in the courtroom Accordingly, the court did not err in

adm tting the evidence. Cf. United States v. Peoples, 748 F.2d

934, 936 (4th Cr. 1984) (holding that an identification can be

reliable even if it is phrased in uncertain terns).

IV

Glchrist also raises three additional argunents that he
contends should be resolved in his favor. First, he argues that
t he bank robbery and carjacking counts were inproperly joined in
the indictment and, therefore, the district court erred when it
denied his notion for severance. Second, Gl christ argues that the
court erred when it refused to allow him to introduce evidence
concerning a shooting incident that did not involve him but did
i nvolve O ficer Redden. Finally, Glchrist argues that Redden nmade
false statenents at trial or, alternatively, that the governnent

knowi ngly utilized false testinony. W have reviewed all of these
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argunents and find themto be without nerit. Accordingly, for the
reasons stated herein, the judgnent of the district court is
af firnmed.

AFFI RVED
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