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PER CURI AM

Abhijit Parikh was admitted to the United States as a
conditional resident on June 2, 2000. J.A 5, 91 In 2003
following his conviction for six offenses associated with credit
card fraud, the Governnent initiated deportation proceedings
pursuant to 8 U.S.C. 88 1227(a)(2)(A)(i) and (ii). The Imm gration
Judge found that Parikh qualified for deportation under either
subsection and the Board of Immigration Appeals (BIA) affirned.
J.A 61, 2009. Pari kh appeal s. As explained herein, we deny

Pari kh’s petition for review

l.

Abhijit Parikh, while a student at Janes Madi son University,
fraudul ently used a credit card to obtain goods froma Wal - Mart and
a Hess gas station on August 29, 2003. J.A 7-18. Specifically,
he obtained mlk, cigarettes, gas, an x-box video gane system and
several video ganes. J.A 69. He pleaded guilty and was convi cted
of two counts of credit card fraud, two counts of using a false
statenent to obtain credit, and two counts of receiving goods via
credit card fraud. Petr.’s Br. 2. The two counts of credit card
fraud, in violation of Virginia Code section 18.2-195, are Class 1
m sdeneanors that carry a nmaxi numpenalty of one year inprisonnent.

J.A 5.



The Governnent instituted deportation proceedi ngs and cl ai ned
Pari kh was subject to renmoval in two ways under the I nmgration and
Nationality Act (INA). J.A 3-6. The first was under section
237(a)(2) (A (i) of the INA, which provides:

Any alien who is convicted of a crine involving nora

turpitude conmtted within five years after the date of

adm ssion, and is convicted of a crine for which a

sentence of one year or longer may be inposed, is

deport abl e.
8 US.C 8§ 1227(a)(2)(A) (i) (2000). The Government al so contended
that Pari kh was subject to renoval under section 237(a)(2)(A)(ii)
of the INA, which provides:

Any alien who at any tine after adm ssion is convicted of

two or nore crines involving noral turpitude, not arising

out of a single scheme of crimnal m sconduct, regardl ess

of whether confined therefor and regardl ess of whether

the convictions were in a single trial, is deportable.
8 US. C § 1227(a)(2)(A)(ii) (2000). The Imm gration Judge found
Pari kh renovabl e under either section. J.A 61

Parikh tinely filed an appeal with the BIA. J.A 69. Wile
t he appeal was pendi ng, however, the Virginia state court ruled on
a Petition for Wit of Error Corum Vobis that Parikh had fil ed.
J.A. 68-71. Parikh requested that the Virginia state court nodify
his convictions to prevent deportation. He asserted he would not
have pleaded guilty to the original charges had he known he woul d
be deported. Petr.’s Br. 10. 1In his Petition, Parikh stated:

If the Petitioner, the Judge, or the Counsel for the

Petitioner had been aware of the future renoval

requi renent caused by their decisions, each could have
acted or advised differently as the consequences of
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deportation on the Petitioner and his famly woul d have
far - far harsher effects than the sentence inposed.

J. A 92. The state court chose to nodify all of Parikh's
convi ctions by changing each of themto convictions for nmaking a
false statenent to obtain credit in violation of Virginia Code
section 18.2-186(A), a Cass 2 m sdeneanor that carries a nmaxi mum
sentence of six nonths inprisonnment. Va. Code Ann. 18.2-11 (2005).
Because the new convictions did not carry maxi mum penal ti es of one
year inprisonment, Parikh filed a notion to remand with the BIAin
addition to the direct appeal. J.A 182-83.

The Bl A was unpersuaded by Pari kh’s argunent that the vacated
convictions had no effect. The BIA explained that the state
court’s decision to vacate the original convictions had no effect
on the immgration proceedi ngs because the original convictions
were vacated "for reasons unrelated to the merits of the underlying
crimnal proceedings." J. A 209. Because Parikh failed to
identify any procedural or substantive defects in the underlying
crimnal proceedings, he remamined "convicted" for immgration
pur poses. J. A 2009. The BIA affirned the Immgration Judge’s
ruling that Parikh was deportable under either section. Thi s

appeal foll owed.

.
The court has jurisdiction to review the petition to the

extent it raises constitutional clainms or questions of |aw. 8



US C 8§ 1252(a)(2)(D). Because Parikh's petition raises |egal
i ssues, specifically the nature of his convictions, this court has
jurisdiction to review Parikh's petition for renoval. This court
agrees with the Immgration Judge and the BIA s findings that

Pari kh i s renovabl e under either section.

A

First, Parikh is renpvable under section 237(a)(2)(A)(i).
Pari kh’s vacated convictions, which carry maxi num penalties of
i mprisonment of at |east one year, still govern for inmgration
pur poses. The substituted convictions that have maxi num penal ties
of six nmonths inprisonment do not govern this review.

If an alien’s conviction is vacated because of a defect in the
underlying crimnal proceedings, the BIA has ruled that the alien
is no longer "convicted" as defined by the Illegal Inmgration

Reform and | mmi grant Responsibility Act (ITRIRA).* J. A 209. The

'I'n 1996, Congress passed the I|IRRA which provided a
definition of "conviction" for immgration purposes. 8 US.C
§ 1101(a)(48)(A) (2000). According to the statute, an alien is
"convi cted" when a court enters a formal judgnent of guilt agai nst
him [|d. This definition, however, does not explain the effect of
an order entered after the conviction that substitutes a new
sentence. As a result, the BIA's interpretation of the statute
will governif it is reasonable. See Chevron v. Natural Res. Def.
Council, Inc., 467 U S. 837, 843 (1984) ("[I]f the statute is
silent or anbiguous with respect to the specific issue, the
guestion for the court is whether the agency’s answer is based on
a perm ssible construction of the statute.”). Inmmgration |aw s
hi ghly conplex regulatory scheme nmakes deference in this area
"particularly apropos.” Pauley v. Bethenergy Mnes, Inc., 501 U S.
680, 697 (1991).




al i en, however, remains "convicted" for immgration purposes if the
original conviction is vacated for reasons not related to the

merits of the underlying crimnal proceedings. Inre Pickering, 23

. & N Dec. 621, 624 (BIA 2003). The BI A has explained that
"there is a significant distinction between convictions vacated on
the basis of a procedural or substantive defect in the underlying
proceedi ngs and those vacated because of post-conviction events,
such as rehabilitation or inmmgration hardships.” 1d.

As the Tenth Circuit recently explained, the treatnment of

vacated convictions is well settled. Cruz-Garza v. Ashcroft, 396

F.3d 1125, 1129 (10th Gr. 2005). Courts considering this issue
have deferred to the BIA s approach.? This court joins its sister
circuits in finding the BIA's approach reasonable and entitled to

Chevron def erence.

‘Herrera-lnirio v. INS, 208 F.3d 299, 304-06 (1st Cir. 2000);
Acosta v. Ashcroft, 341 F.3d 218, 225 (3d Cr. 2003); Gll .
Ashcroft, 335 F.3d 574, 578 (7th Cr. 2003); lkenokwalu-Wite v.
INS, 316 F.3d 798, 804 (8th Gr. 2003); Cuz-Garza, 396 F.3d at
1128-29; Resendiz-Alcaraz v. US Atty. Gen., 383 F.3d 1262,
1270-71 (11th G r. 2004).

The only courts that have not deferred to the BIA' s approach
are the Fifth Crcuit, which has adopted a narrower reading of
"“conviction," Renteria-Gonzalez v. INS, 322 F.3d 804, 812-13 (5th
Cir. 2002) (allowing renoval even if the vacated conviction was
vacated on grounds relating to the nerits of the underlying
crimnal proceeding), and the Nnth Grcuit, which originally found
the Bl A's approach "hi ghly unpersuasive,"” Lujan-Arnendariz v. |INS,
222 F.3d 728, 742 (9th CGr. 2000), but is nownore in line wth
other courts. Mirillo-Espinoza v. INS 261 F.3d 771, 774 (9th Gr.
2001) (finding the BIA's approach to be a "perm ssi bl e construction
of the statute”).




In this case, the BIA found that the only evidence in the
record indicating the basis for vacating Parikh's original
convictions was his Petition for Wit of Error Corum Vobis. J.A
209. In the Petition, Parikh states he did not know t hat pl eadi ng
guilty to the charges he faced would trigger deportation

proceedi ngs. J.A 90-93. Parikh does not chal |l enge t he underlying

substance of his conviction or sentence. In fact, in his Petition,
Pari kh states, "It is clear that the sentence inposed by the Judge
was appropriate but not a sever[e] one." J. A 92. Parikh failed

to offer any evidence that he was chal | engi ng the substance of the
underlying crimnal proceedi ngs, which caused the BI A to concl ude
that his original convictions were vacated solely for immgration
hardships. J.A 209. Therefore, the original convictions remain
convictions for the purposes of this proceeding and make Parikh

renovabl e under section 237(a)(2)(A(i). J.A 209.

B
Parikh also is renovable wunder section 237(a)(2)(A)(ii)
because he received nultiple convictions for crinmes of noral
turpitude that did not arise out of a single schene of crimna
m sconduct. The BIA has interpreted this section’'s reference to
conduct not arising froma single schenme "to mean when an alien has
performed an act, which, in and of itself, constitutes a conplete,

i ndividual, and distinct crine, he is deportable when he again



commts such an act, even though one may cl osely foll ow the other,
be simlar in character, and even be part of an overall plan of

crimnal msconduct." In re Adetiba, 20 1. & N. Dec. 506, 509-11

(BIA 1992). This court has accepted the BIA's interpretation of

this subsection as reasonable and controlling. Akindemowo v. |INS,

61 F.3d 282, 286 (4th G r. 1995).

The fact that all of Parikh's convictions cover conduct
occurring on the sane day is irrelevant. One set of the
convictions arises fromParikh's fraud upon a Hess gas station and
the other set arises fromhis fraud upon Wal - Mart. The presence of
separate victins supports a finding that the offenses did not
constitute a single schene of conduct. See id. at 287 (finding
fraudul ent checks made out to separate victins wei ghed against
single schene). The presence of separate convictions, the
exi stence of an opportunity to reflect upon one crinme before
comm tting another, and the existence of a tinme period between the
two offenses also weigh against finding that the offenses
constituted a single schene. |d. In this case, Parikh received
separate convictions and sone tine el apsed between the fraud on
Wal - Mart and the fraud on the gas station. The court agrees with
the Immgration Judge and the BIA in finding that Parikh was
convicted of nultiple offenses of noral turpitude not arising from

a single schene.



[T,

Wiile Parikh's appeal was pending with the BIA he also
submtted an application for a waiver of inadm ssibility pursuant
to section 212(h) of the INA J. A 209. The BI A found Parikh
ineligible for a waiver of inadmssibility because he had not
accrued seven years of lawful residence in the United States. The
Bl A al so noted that the waiver application was not acconpani ed by
a fee receipt, a fee waiver, or an approved Forml-130 establ i shing
he had an immgrant visa immediately available. J.A 209. This
court finds that the BIA did not err in denying Parikh’ s request

for a waiver of inadmssibility.

I V.

Accordingly, the court denies Parikh's petition for review
because Parikh is renovable under section 237(a)(2)(A) (i) or
237(a)(2) (A (ii) of the INA. The court also finds that the BIAdid
not err in denying his request for a waiver of inadmssibility

under section 212(h).

PETI TI ON FOR REVI EW DENI ED




