Maryland: Equal Protection
Dawson v. Mayor & City Council of Balt., 220 F.2d 386 (4th Cir. 1955).

Days after the Supreme Court ended segregation in public schools with Brown v. Board of Education, 347 U.S.
483 (1954), NAACP attorneys Jack Greenberg and Juanita Jackson Mitchell were back in court in Baltimore,
asking a federal district court to desegregate public beaches. The judge declined, concluding that Brown applied
to schools only.! Eight months later, the 4th Circuit reversed in Dawson v. Mayor & City Council of Baltimore,
which was affirmed by the Supreme Court in November 1955.2

[Block quote] “[R]acial segregation in recreational activities can no longer be sustained as a proper exercise of
the police power of the State.” — 4th Circuit opinion.?

In the years following Dawson, activists nationwide organized “wade-ins” to test compliance with the
desegregation of public beaches. Events in Biloxi, Mississippi, Chicago, lllinois, and St. Augustine, Florida,
attracted national attention and contributed to public pressure for passage of the Civil Rights Act of 1964.*

Jack Greenberg had been hired as an assistant by Thurgood Marshall, Director and Counsel at the NAACP Legal
Defense and Educational Fund (LDEF), based in New York City in 1949. Marshall connected Greenberg with
Juanita Jackson Mitchell, a lawyer with deep roots in Marshall’s native Baltimore. The two attorneys worked
together on several cases in the 1950s, including the desegregation of Sandy Point State Park near Annapolis.®
Mitchell and classmate Elaine Davis were the first Black women graduates of the University of Maryland School
of Law, earning degrees in 1950.% Today the NAACP honors Mitchell’s contributions to ending legalized
segregation with the Juanita Jackson Mitchell Legal Activism Award, given each year at its national convention.
The award recognizes a unit of the NAACP for “exemplary legal redress committee activities.”’

! Lonesome v. Maxwell, 123 F. Supp. 193, 195 (D. Md. 1954) (“Several days after the filing of the opinion in Brown v. Board
of Education, . . . counsel for plaintiffs asked this Court to set these . . . cases for prompt hearing.”), rev’d, Dawson, 220 F.2d
386; Jack Greenberg, In Memoriam: Juanita Jackson Mitchell, 52 Mbp. L. REv. 507, 508 n.7 (1993),
https://digitalcommons.law.umaryland.edu/mlr/vol52/iss3/3/.

2 Mayor & City Council of Balt. v. Dawson, 350 U.S. 877 (1955) (per curiam).

3 Dawson, 220 F.2d at 387.

4 See NAT'L PARK SERV., CIVIL RIGHTS IN AMERICA: RACIAL DESEGREGATION OF PUBLIC ACCOMMODATIONS 58 (2009),
https://www.ohiohistory.org/wp-content/uploads/2022/01/Civil-Rights-in-America -Racial-Desegregation-of-Public-
Accommodations.pdf; ACCORD Freedom Trail, ACCORD Freedom Trail Site — (State Rd 312) A1A Beach Bivd.,
https://accordfreedomtrail.org/beach.html; John Keilman, Rainbow Beach ‘wade-ins’ broke down racial barrier, CHI. TRIB.
(July 10, 2011), https://www.chicagotribune.com/news/ct-xpm-2011-07-10-ct-met-rainbow-beach-20110710-story.html;
Ranjani Chakraborty & Melissa Hirsch, How beaches and pools became a battleground for US civil rights, Vox (Oct. 1, 2020,
4:01 PM), https://www.vox.com/21497028/us-civil-rights-movement-wade-ins.

5 LDF Director-Counsels: Jack Greenberg 1961-1984, LEGAL DEF. FUND, https://www.naacpldf.org/about-us/history/jack-
greenberg/. Greenberg began as an assistant to Marshall in 1949 and succeeded Marshall as Director-Counsel of the LDEF in
1961.

6 Id. at 508-09; Taunya L. Banks, Setting the Record Straight: Maryland’s First Black Women Law Graduates, 63 Mb. L. REV.
752, 761 (2004). Many sources call Mitchell the first woman graduate, leaving out Elaine Davis, who graduated in the same
year.

7 Awards, NAACP, https://naacp.org/find-resources/scholarships-awards-internships/awards; Law Center Honored to
Receive NAACP Award, PuB. INT. L. CTR., https://pubintlaw.org/law-center-news/law-center-honored-to-receive-naacp-

award/.
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Before Brown, segregation was entirely legal.® Mitchell remembered that as a young mother, she walked a mile
into the Druid Hill Park, near her home in Baltimore, to take her boys swimming. The path led past a new pool to
the segregated pool, which was located in an isolated area and surrounded by a large fence.®

Mitchell believed that “mobilization, litigation, education and the ballot were the ingredients of empowerment,”
U.S. Circuit Judge for the 6th Circuit Nathaniel R. Jones recalled. “[Mitchell’s] successes led to opening places of
public accommodation, desegregating education, exposing police brutality, expanding the right to vote, and
enlarging employment opportunities.” 0

8 Greenberg, supra note 1, at 508.

9 Denton L. Watson, Juanita Jackson Mitchell and the Civil Rights Dynasty, BALT. SUN (July 12, 1992),
https://www.baltimoresun.com/news/bs-xpm-1992-07-12-1992194085-story.html.

10 Nathaniel R. Jones, In Memoriam: Juanita Jackson Mitchell, 52 M. L. Rev. 503, 506 (1993),
https://digitalcommons.law.umaryland.edu/mlr/vol52/iss3/3/.
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North Carolina: Due Process
Chavis v. North Carolina, 637 F.2d 213 (4th Cir. 1980).

In 1972, North Carolina sentenced 10 people, mostly high school students, to a total of 282 years in prison for
arson and conspiracy. The convictions resulted from crimes committed in downtown Wilmington in early
February 1971, when fire destroyed a convenience store and two people died from gunfire.!

Civil rights leader and author Benjamin Chavis was one of the 10 who were wrongfully convicted. Chavis was a
young minister when the United Church of Christ’'s Commission for Racial Justice sent him on February 1, 1971,
to help organize protests of Wilmington’s handling of school desegregation. Protests had begun in January when
hundreds of students boycotted schools. The protestors hoped to bring attention to inequities resulting from
the decision to desegregate schools by closing historically Black schools and sending Black students to formerly
all-white schools.*?

The convictions of the Wilmington 10 sparked national and international protest. In 1977, Amnesty International
declared the 10 “prisoners of conscience.”*® In the face of growing public pressure, President Jimmy Carter
directed the U.S. Department of Justice to review the evidence against them. The analysis revealed significant
irregularities and contradictions, but the Carter administration declined to comment. In 1978, Governor Jim
Hunt of North Carolina commuted the sentences but refused to consider pardons.*

The district court denied a petition for writ of habeas corpus in 1980. On appeal, the 4th Circuit overturned the
original convictions. Judge Harrison Winter wrote the opinion, citing violations of the defendants’ Fourteenth
Amendment right to due process and Sixth Amendment right to confront witnesses against them, as well as
prosecutorial misconduct.®®

In 2008, New Hanover County, North Carolina, District Attorney Ben David found in his office the handwritten
notes of Jay Stroud, the attorney who prosecuted the case in 1971. The notes were in a folder marked
“Wilmington Ten-Do Not Open.” The notes documented misconduct beyond what was already known. The
discovery of these notes, in addition to the 4th Circuit decision in 1980, persuaded Governor Beverly Perdue of
North Carolina to grant a pardon of innocence to the Wilmington 10 in 2012. Governor Perdue stated: “These
convictions were tainted by naked racism and represent an ugly stain on North Carolina’s criminal justice system
that cannot be allowed to stand any longer.”1®

11 Kenneth R. Janken, Remembering the Wilmington Ten: African American Politics and Judicial Misconduct in the 1970s, 92
N.C. HIsT. Rev. 1, 1 (2015).

12d. at 4-5, 7.

13 Stacy M. Brown, Celebrating Black History: The Wilmington Ten, Fifty Years Later, N.Y. AMSTERDAM NEws (Feb. 17, 2021),
https://amsterdamnews.com/news/2021/02/17/celbrating-black-history-wilmington-ten-fifty-year/. However, a New York
Times article from 1977 indicates it was one of several U.S. cases taken up in 1977. Amnesty Group is Investigating Cases of
18 U.S. Prisoners, N.Y. TiIMES (Nov. 7, 1977), https://www.nytimes.com/1977/11/07/archives/amnesty-group-is-
investigating-the-cases-of-18-us-prisoners.html.

14 Janken, supra note 11, at 41-44.

15 Bill Powers & Chris Beddow, The Wilmington Ten—Starting a Conversation, 27 N.C. STATE BARJ. 6, 8-10 (Spring 2022),
https://www.ncbar.gov/media/zq0bb0qgj/journal-27-1.pdf#page=6.

16 1d. at 10.
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South Carolina: Governmental Accountability
Sanders v. United States, 937 F.3d 316 (4th Cir. 2019).

In 2021, the U.S. Department of Justice reached an unprecedented $88 million settlement with the victims of a
mass shooting committed six years earlier by a white supremacist in the historic Emanuel African Methodist
Episcopal (AME) Church in downtown Charleston, South Carolina. The church, known as “Mother Emanuel,” is
the oldest AME Church in the South. As one of the largest civil rights settlements in U.S. history, this was viewed
as a possible legal roadmap for other gun violence victims.

The settlement was the culmination of litigation filed by three survivors and the families of nine people killed in
the shooting. They sued the FBI for negligence for mistakes in management of the National Instant Criminal
Background Check System. A federal employee failed to note the shooter’s felony drug arrest which, if detected,
would have prevented the shooter from purchasing the gun used in the shooting. The district court ruled that
the Brady Handgun Violence Prevention Act granted immunity in most cases to federal employees conducting
government background checks.?”

On appeal, the 4th Circuit held that the district court erred because neither the Federal Tort Claims Act nor the
Brady Handgun Violence Prevention Act afforded the government immunity from the lawsuit.*® At that point,
the parties entered into the settlement agreement.

The settlement was “a great relief,” stated Reverend Sharon Risher, whose mother was killed in the shooting. “It
recognizes the value of the victims’ lives and highlights the need to strengthen our background check system for
firearms.”*?

In 2022, the government awarded an even larger settlement, $127.5 million, to the families affected by the 2018
shooting at Marjory Stoneman Douglas school in Parkland, Florida. The families alleged that the FBI had failed to
stop the gunman despite having access to information indicating that he planned violence at the school.?

17 Jennifer B. Hawes, Emanuel shooting victims, survivors, reach historic $88M settlement in FBI lawsuits, POST & COURIER
(Oct. 28, 2021), https://www.postandcourier.com/church-shooting/emanuel-shooting-victims-survivors-reach-historic-
88m-settlement-in-fbi-lawsuits/article 9aa9642c-2a9f-11ec-blda-fb88687d6b29.html; Christine Hauser & Isabella Grullén
Paz, Families of Charleston Massacre Victims Reach S88 Million Settlement, N.Y. TIMES (Oct. 28, 2021),
https://www.nytimes.com/2021/10/28/us/dylann-roof-settlement-families.html; Deborah B. Berry, ‘We’ve slipped into
forgetfulness’: Charleston church shooting survivors demand gun control, USA ToDAY (Mar. 6, 2023),
https://ca.sports.yahoo.com/news/weve-slipped-forgetfulness-charleston-church-095810239.html.

18 Jennifer B. Hawes, 4th Circuit reverses decision in Dylan Roof gun background check lawsuit, PosT & COURIER (Sept. 14,
2020), https://www.postandcourier.com/church-shooting/4th-circuit-reverses-decision-in-dylann-roof-gun-background-
check-lawsuit/article _cle2alcc-cb45-11e9-a6f7-3bd81910abe4.html.

1% Hauser & Grullén, supra note 17.

20 Us justice department reaches $127.5m settlement with Parkland school shooting victims, GUARDIAN (Mar. 17, 2022),
https://www.theguardian.com/us-news/2022/mar/17/florida-parkland-high-school-shooting-victims-settlement.
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Virginia: Equal Access
United States v. Virginia, 518 U.S. 515 (1996).

The late 20th century brought major changes to courts’ interpretation of the Equal Protection Clause as it
pertains to gender. The Supreme Court recognized gender discrimination as a violation of the Fourteenth
Amendment for the first time in 1971, more than a century after the amendment was ratified. In 1972, Congress
passed Title IX, requiring equal opportunities for women in educational institutions supported by federal
funding.

In 1996, the Supreme Court dealt a major blow to state-sponsored discrimination with its 7-1 decision in United
States v. Virginia.** The Court concluded that it was a violation of the Equal Protection Clause to deny women
admission to a publicly supported institution on the ground of their gender. It served no important government
objective, the Court reasoned, to restrict the unique education offered at the Virginia Military Institute (VMI) to
men.

The case arose after the U.S. Department of Justice sued the Commonwealth of Virginia in 1990 upon a
complaint from a female student who wanted to attend VMI. The Commonwealth argued that admitting women
would destroy the unique character of the education provided at VMI. The district court agreed with the
Commonwealth, but in 1992, the 4th Circuit vacated the district court’s decision and remanded for the
Commonwealth to develop a plan that would comply with equal protection.

In response, the Commonwealth created the Virginia Women'’s Institute for Leadership at Mary Baldwin College,
which the 4th Circuit approved, allowing VMI to remain an all-male institution. The Institute, however, didn’t
include military training or incorporate the teaching philosophy that made VMI distinctive. Additionally, the
Institute was underfunded, and few people applied.

[Block quote] “Women seeking and fit for a VMI-quality education cannot be offered anything less, under the
Commonwealth’s obligation to afford them genuinely equal protection.” — Justice Ginsburg, majority opinion.?

The Supreme Court reversed the 4th Circuit decision in 1996. In the opinion, Justice Ginsberg quoted from Judge
Diana Gribbon Motz’s dissent to the 4th Circuit order denying rehearing in that court: ““Women need not be
guaranteed equal “results,”” Judge Motz said, ‘but the Equal Protection Clause does require equal opportunity
.. . [and] that opportunity is being denied here.””?

The first women enrolled at VMI in 1997. Since then, more than 1,000 have attended. On average, women are
13-14 percent of the student body.?

2! Deborah J. Merritt & David M. Lieberman, Ruth Bader Ginsburg’s Jurisprudence of Opportunity and Equality, 104 CoLuMm. L.
Rev. 39 (2004); Quimbee, SCOTUS directs a wag of the finger toward the ‘West Point of the South’ (United States v. Virginia),
ABA (Sept. 14, 2018), https://www.americanbar.org/groups/law_students/resources/on-demand/quimbee-united-states-v-
virginia/.

22 Viirginia, 518 U.S. at 557.

23 d. at 530.

2 Michelle Elwood & Marianne House, A Look Back: 25 Years of Women, VMI (Sept. 28, 2022),
https://www.vmi.edu/news/headlines/2022-2023/a-look-back-25-years-of-women.php.
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West Virginia: Environmental Justice
Bragg v. W. Va. Coal Ass’n, 248 F.3d 275 (4th Cir. 2001).

[Block quote] “If [the mine is] allowed to continue, it will become a national sacrifice area.” — Joe Lovett,
Appalachian Mountain Advocates.?

Trish Bragg was living with her family in Pie, West Virginia, in 1994 when a deep mine dried up wells that
supplied water to her community. Not long afterward, employees of the Arch Mine dumped debris from the
massive mountain removal project Spruce Mine at the end of her hollow. In 1998, Bragg became the lead
plaintiff in Bragg v. West Virginia Coal Ass’n.?®

The lawsuit targeted the West Virginia Department of Environmental Protection for issuing strip-mining permits
in violation of the federal Surface Mining Control and Reclamation Act (SMCRA). “This is one of those cases
where the facts scream out for a legal remedy,” said Jim Hecker, an attorney with Trial Lawyers for Public
Justice. Remediation plans approved by government agencies were nothing more than “a fig leaf” to cover
“wholesale capitulation to the coal industry.” Attorneys collected hours of testimony from state regulatory
officials documenting violations of the federal surface mining laws and the Clean Water Act.?’

U.S. District Judge Charles Haden ruled for the plaintiffs in 1999, agreeing that the Clean Water Act and SMCRA
did not allow regulators to dump debris from mountaintop removal into nearby valleys, destroying streams.
“When valley fills are permitted in intermittent and perennial streams, they destroy those stream segments,”
Haden wrote. “Under a valley fill, the water quantity of the stream becomes zero. Because there is no stream,
there is no water quality.”®

Haden'’s ruling “changed everything,” State Senator Lloyd Jackson acknowledged.?® “All hell broke loose in West
Virginia. All hell broke loose in D.C.,” said Derek Teaney, Senior Staff attorney for Appalachian Mountain
Advocates. The decision “roiled the industry, created chaos in mountaintop coal mine permitting, and
emboldened foes of the practice.”3°

In 2001, the 4th Circuit reversed the district court, holding that state officials were immune from suit in federal
court.

Although overturned, the district court’s ruling in Bragg brought attention to the environmental destruction
caused by mountaintop removal and resulted in new regulations that have helped contain the destruction of the
practice. “I think we’ve probably reduced impacts to streams by 40 percent,” Joe Lovett of Appalachian
Mountain Advocates reflected in 2015.3! Rules requiring restoration of the approximate original contour of
mountains have also lessened the impact on the landscape. The struggle to end the practice continues, and
progress has been uneven. “It hasn’t been an unimpeded course,” Teaney acknowledged, “[but] we’ve always
found a way around it. | think we have changed the practice of surface mining in central Appalachia.”3?

25 PENNY LOEB, MOVING MOUNTAINS: HOw ONE WOMAN AND HER COMMUNITY WON JUSTICE FROM BIG COAL 64 (2007).
26 Id. at xi-xiii.

27 |d. at 96.

28 |d. at 226 (quoting Bragg v. Robertson, 72 F. Supp. 2d 642, 661 (S.D. W. Va. 1999)).

29 1d. at 190.

30 Manuel Quifiones, Activist Appalachian law firm wages warn on coal, E&E NEws GREENWIRE (July 15, 2015),
https://www.eenews.net/articles/activist-appalachian-law-firm-wages-war-on-coal/.
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32 d.
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