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APPEAL

U.S. District Court
District of Maryland (Greenbelt)

CIVIL DOCKET FOR CASE #: 8:17-cv-00361-TDC

International Refugee Assistance Project et al v. Trump et al
Assigned to: Judge Theodore D. Chuang
Case in other court:  USCA, 17-01351
Cause: 28:1331 Violation of Constitutional Rights

Date Filed: 02/07/2017
Jury Demand: None
Nature of Suit: 440 Civil Rights: Other
Jurisdiction: U.S. Government 
Defendant

Plaintiff 
International Refugee Assistance 
Project
a project of the Urban Justice Center, 
Inc., on behalf of itself 

represented by David Robert Rocah 
ACLU of Maryland 
3600 Clipper Mill Rd, #350 
Baltimore, MD 21211 
14108898555 
Fax: 14103667838 
Email: rocah@aclu-md.org 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Deborah A Jeon 
American Civil Liberties Union of 
Maryland Foundation 
3600 Clipper Mill Rd Ste 350 
Baltimore, MD 21211 
14108898555 
Fax: 14103667838 
Email: jeon@aclu-md.org 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Justin B Cox 
National Immigration Law Center 
1989 College Ave. NE 
Atlanta, GA 30317 
2136393900 
Fax: 2136393911 
Email: cox@nilc.org 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Nicholas Taichi Steiner 
American Civil Liberties Union of 
Maryland 
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3600 Clipper Mill Road 
Suite 350 
Baltimore, MD 21211 
410-889-8555 
Email: steiner@aclu-md.org 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sonia Kumar 
ACLU of Maryland 
3600 Clipper Mill Road, Suite 350 
Baltimore, MD 21211 
410-889-8555 
Fax: 410-366-7838 
Email: kumar@aclu-md.org 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Cecillia D Wang 
American Civil Liberties Union 
39 Drumm St. 
San Francisco, CA 94111 
4153430775 
Fax: 4153950950 
Email: cwang@aclu.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Cody Wofsy 
American Civil Liberties Union 
39 Drumm St. 
San Francisco, CA 94111 
4153430785 
Fax: 4153950950 
Email: cwofsy@aclu.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Daniel Mach 
ACLU Foundation 
915 15th St. NW 6th Fl. 
Washington, DC 20005 
2026752330 
Fax: 2025460738 
Email: dmach@aclu.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

David D Cole 
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American Civil Liberties Union 
915 15th St. NW 
Washington, DC 20005 
2125492611 
Fax: 2125492651 
Email: dcole@aclu.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Esther Sung 
National Immigration Law Center 
3435 Wilshire Blvd. Ste. 1600 
Los Angeles, CA 90010 
2136393900 
Fax: 2136393911 
Email: sung@nilc.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Heather Lynn Weaver 
ACLU Foundation 
915 15th St. NW 6th Fl. 
Washington, DC 20005 
2026752330 
Fax: 2025460738 
Email: hweaver@aclu.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hina Shamsi 
American Civil Liberties Union 
125 Broad St. 18th Fl. 
New York, NY 10004 
2122847321 
Fax: 2125492654 
Email: hshami@aclu.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hugh Handeyside 
American Civil Liberties Union 
125 Broad St. 18th Fl. 
New York, NY 10004 
2125197857 
Fax: 2125492654 
Email: hhandeyside@aclu.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED
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Karen C Tumlin 
National Immigration Law Center 
3435 Wilshire Blvd. Ste. 1600 
Los Angeles, CA 90010 
2136393900 
Fax: 2136393911 
Email: tumlin@nilc.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Lee Gelernt 
American Civil Liberties Union 
125 Broad St. 18th Fl. 
New York, NY 10004 
2125492616 
Fax: 2125492654 
Email: lgelernt@aclu.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Melissa S Keaney 
National Immigration Law Center 
3435 Wilshire Blvd. Ste. 1600 
Los Angeles, CA 90010 
2136393900 
Fax: 2136393911 
Email: keaney@nilc.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Espiritu 
National Immigration Law Center 
3435 Wilshire Blvd. Ste. 1600 
Los Angeles, CA 90010 
2136393900 
Fax: 2136393911 
Email: espiritu@nilc.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Omar C Jadwat 
American Civil Libterties Union 
125 Broad St. 18th Fl 
New York, NY 10004 
2125492620 
Fax: 2125492654 
Email: ojadwat@aclu.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED
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Sarah L Mehta 
American Civil Liberties Union 
125 Broad St. 18th Fl. 
New York, NY 10004 
2125197826 
Fax: 2125492654 
Email: smehta@aclu.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff 
HIAS, Inc.
on behalf of itself and its clients

represented by David Robert Rocah 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Deborah A Jeon 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Justin B Cox 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Nicholas Taichi Steiner 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sonia Kumar 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Cecillia D Wang 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Cody Wofsy 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Daniel Mach 
(See above for address) 
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PRO HAC VICE
ATTORNEY TO BE NOTICED

David D Cole 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Esther Sung 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Heather Lynn Weaver 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hina Shamsi 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hugh Handeyside 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Karen C Tumlin 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Lee Gelernt 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Melissa S Keaney 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Espiritu 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Omar C Jadwat 
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(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Sarah L Mehta 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff 
Allan Hakky
TERMINATED: 03/10/2017

represented by David Robert Rocah 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Deborah A Jeon 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Justin B Cox 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Nicholas Taichi Steiner 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sonia Kumar 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Cecillia D Wang 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Cody Wofsy 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Daniel Mach 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED
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David D Cole 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Esther Sung 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Heather Lynn Weaver 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hina Shamsi 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hugh Handeyside 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Karen C Tumlin 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Lee Gelernt 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Melissa S Keaney 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Espiritu 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Omar C Jadwat 
(See above for address) 
PRO HAC VICE
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ATTORNEY TO BE NOTICED

Sarah L Mehta 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff 
Samaneh Takaloo
TERMINATED: 03/10/2017

represented by David Robert Rocah 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Deborah A Jeon 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Justin B Cox 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Nicholas Taichi Steiner 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sonia Kumar 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Cecillia D Wang 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Cody Wofsy 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Daniel Mach 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

David D Cole 
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(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Esther Sung 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Heather Lynn Weaver 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hina Shamsi 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hugh Handeyside 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Karen C Tumlin 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Lee Gelernt 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Melissa S Keaney 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Espiritu 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Omar C Jadwat 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED
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Sarah L Mehta 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff 
John Does 1 & 3 represented by David Robert Rocah 

(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Deborah A Jeon 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Justin B Cox 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Nicholas Taichi Steiner 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sonia Kumar 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Cecillia D Wang 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Cody Wofsy 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Daniel Mach 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

David D Cole 
(See above for address) 
PRO HAC VICE
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ATTORNEY TO BE NOTICED

Esther Sung 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Heather Lynn Weaver 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hina Shamsi 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hugh Handeyside 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Karen C Tumlin 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Lee Gelernt 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Melissa S Keaney 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Espiritu 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Omar C Jadwat 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Sarah L Mehta 
(See above for address) 
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PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff 
Jane Doe # 2 represented by David Robert Rocah 

(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Deborah A Jeon 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Justin B Cox 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Nicholas Taichi Steiner 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Sonia Kumar 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Cecillia D Wang 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Cody Wofsy 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Daniel Mach 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

David D Cole 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED
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Esther Sung 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Heather Lynn Weaver 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hina Shamsi 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Hugh Handeyside 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Karen C Tumlin 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Lee Gelernt 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Melissa S Keaney 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Nicholas Espiritu 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Omar C Jadwat 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Sarah L Mehta 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED
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Plaintiff 
Middle East Studies Association of 
North America, Inc.
on belhalf of itself and its members

Plaintiff 
Muhammed Meteab

Plaintiff 
Paul Harrison

Plaintiff 
Ibrahim Ahmed Mohomed

V.
Defendant 
Donald J. Trump
in his official capacity as President of 
the United States

represented by Arjun Garg 
20 Massachusetts Ave. NW 
Washington, DC 20530 
2023058613 
Fax: 2026168470 
Email: arjun.garg@usdoj.gov 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Daniel Stephen Garrett Schwei 
United States Department of Justice 
20 Massachusetts Ave NW Room 6145 
Washington, DC 20001 
2023058693 
Fax: 2026168470 
Email: daniel.s.schwei@usdoj.gov 
ATTORNEY TO BE NOTICED

Michelle Bennett 
US Department of Justice 
20 Massachusetts Ave. NW 
Washington, DC 20530 
2023058902 
Fax: 2026168470 
Email: michelle.bennett@usdoj.gov 
ATTORNEY TO BE NOTICED

Defendant 
Department of Homeland Security represented by Arjun Garg 

(See above for address) 
LEAD ATTORNEY
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ATTORNEY TO BE NOTICED

Daniel Stephen Garrett Schwei 
(See above for address) 
ATTORNEY TO BE NOTICED

Michelle Bennett 
(See above for address) 
ATTORNEY TO BE NOTICED

Defendant 
Department of State represented by Arjun Garg 

(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Daniel Stephen Garrett Schwei 
(See above for address) 
ATTORNEY TO BE NOTICED

Michelle Bennett 
(See above for address) 
ATTORNEY TO BE NOTICED

Defendant 
Office of the Director of National 
Intelligence

represented by Arjun Garg 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Daniel Stephen Garrett Schwei 
(See above for address) 
ATTORNEY TO BE NOTICED

Michelle Bennett 
(See above for address) 
ATTORNEY TO BE NOTICED

Defendant 
John F. Kelly
In his official capacity as Secretary of 
Homeland Security

represented by Arjun Garg 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Daniel Stephen Garrett Schwei 
(See above for address) 
ATTORNEY TO BE NOTICED

Michelle Bennett 
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(See above for address) 
ATTORNEY TO BE NOTICED

Defendant 
Rex W. Tillerson
In his official capacity as Secretary of 
State

represented by Arjun Garg 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Daniel Stephen Garrett Schwei 
(See above for address) 
ATTORNEY TO BE NOTICED

Michelle Bennett 
(See above for address) 
ATTORNEY TO BE NOTICED

Defendant 
Daniel Coats
In his official capacity as Acting 
Director of National Intelligence

represented by Arjun Garg 
(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Daniel Stephen Garrett Schwei 
(See above for address) 
ATTORNEY TO BE NOTICED

Michelle Bennett 
(See above for address) 
ATTORNEY TO BE NOTICED

Amicus 
Harvard Immigration and Refugee 
Clinical Program

represented by Donald Paul Salzman 
Skadden Arps Slate Meagher and Flom 
LLP 
1440 New York Ave NW 
Washington, DC 20005 
12023717983 
Fax: 12023955760 
Email: 
donald.salzman@probonolaw.com 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus 
Anti-Defamation League represented by David Edward Mills 

Cooley LLP 
1299 Pennsylvania Ave., N.W. 
Suite 700 
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Washington, DC 20004 
202-842-7800 
Fax: 202-842-7899 
Email: dmills@cooley.com 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alyssa T Saunders 
Cooley LLP 
1299 Pennsylvania Ave. NW Ste. 700 
Washington, DC 20004 
2028427800 
Fax: 2028427899 
Email: asaunders@cooley.com 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Amicus 
Jewish Council for Public Affairs represented by David Edward Mills 

(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alyssa T Saunders 
(See above for address) 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Amicus 
AMERICAN JEWISH WORLD 
SERVICE

represented by Bradley D Wine 
Morrison & Foerster LLP 
2000 Pennsylvania Avenue NW 
Washington, DC 20006 
12028871500 
Email: bWine@mofo.com 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus 
Interfaith Coalition Supporting the 
Plaintiffs Motion for a Temporary 
Restraining Order Based on the 
Language of the Executive Order and 
the Report of the State Department
Interfaith Coalition Supporting the 
Plaintiffs Motion for a Temporary 
Restraining Order Based on the 
Language of the Executive Order and 
the Report of the State Department

represented by Kevin B Collins 
Covington & Burling LLP 
One CityCenter 
850 Tenth Street, NW 
Washington, DC 20001 
12026625598 
Fax: 12026626291 
Email: kcollins@cov.com 
LEAD ATTORNEY
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William Edward Zapf , III 
Covington and Burling LLP 
850 10th Street, NW 
Washington, DC 20001 
12026625452 
Fax: 12027785452 
Email: wzapf@cov.com 
ATTORNEY TO BE NOTICED

Amicus 
Interfaith Coalition represented by Kevin B Collins 

(See above for address) 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Alexandra P Grayner 
Covington and Burling LLP 
One Front St. 
San Francisco, CA 94111 
4155917027 
Fax: 4155916091 
Email: agrayner@cov.com 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Andrew R Guy 
Covington and Burling LLP 
850 Tenth St. NW 
Washington, DC 20001 
2026625902 
Fax: 2027785902 
Email: aguy@cov.com 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Karun Tilak 
Covington and Burling LLP 
850 Tenth St. NW 
Washington, DC 20001 
2026625083 
Fax: 2027785083 
Email: ktilak@cov.com 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Kathryn Bi 
Covington and Burling LLP 
One Front St. 
San Francisco, CA 94111 
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4155917017 
Fax: 4159556522 
Email: kbi@cov.com 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Michael Baker 
Covington and Burling LLP 
850 Tenth St. NW 
Washington, DC 20001 
2026625833 
Fax: 2027785833 
Email: mbaker@cov.com 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Robert D Fram 
Covington and Burling LLP 
One Front St. 
San Francisco, CA 94111 
4155917025 
Fax: 4159556525 
Email: rfram@cov.com 
PRO HAC VICE
ATTORNEY TO BE NOTICED

William Edward Zapf , III 
(See above for address) 
ATTORNEY TO BE NOTICED

Amicus 
Roderick & Solange MacArthur 
Justice Center

represented by Amir H Ali 
Roderick and Solange MacArthur 
Justice Center 
718 7th St. NW 
Washington, DC 20001 
2028693434 
Fax: 2028693435 
Email: amir.ali@macarthurjustice.org 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Veronica Byam Nannis 
Joseph Greenwald and Laake PA 
6404 Ivy Ln Ste 400 
Greenbelt, MD 20770 
13012202200 
Fax: 13012201214 
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Email: vnannis@jgllaw.com 
ATTORNEY TO BE NOTICED

Amicus 
Kelly Lyttle Hernandez represented by Sirine Shebaya 

P.O. Box 42219 
Washington, DC 20015 
202-656-4788 
Email: sirine.shebaya@aya.yale.edu 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Carlos Singer 
Huang Ybarra Singer and May LLP 
550 S. Hope St. Ste. 1850 
Los Angeles, CA 90071 
2138844900 
Fax: 2138844910 
Email: carlos.singer@hysmlaw.com 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Katherine Huang 
Huang Ybarra Singer and May LLP 
550 S. Hope St. Ste. 1850 
Los Angeles, CA 90071 
2138844900 
Fax: 2138844910 
Email: katherine.huang@hysmlaw.com 
PRO HAC VICE
ATTORNEY TO BE NOTICED

Amicus 
Former National Security Officials represented by John J Connolly 

Zuckerman Spaeder LLP 
100 E Pratt St Ste 2440 
Baltimore, MD 21202 
14103320444 
Fax: 14106590436 
Email: jconnolly@zuckerman.com 
ATTORNEY TO BE NOTICED

Amicus 
Immigration Reform Law Institute
25 Massachusetts Ave. N.W 
Suite 335 
Washington, DC 20001 
202-232-5590 

represented by Michael Meriwether Hethmon 
Immigration Reform Law Institute 
25 Massachusetts Ave NW Ste 335 
Washington, DC 20001 
12022325590 
Fax: 12024643590 
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Email: mhethmon@irli.org 
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus 
Victor Williams represented by Victor Williams

5209 Baltimore Ave 
Bethesda, MD 20816 
301-951-9045 
PRO SE

Date Filed # Docket Text

02/07/2017 1 COMPLAINT against All Defendants ( Filing fee $ 400 receipt number 0416-
6486891.), filed by Jane Doe 1, John Doe1-4, Samaneh Takaloo, Allan Hakky, 
HIAS, Inc., International Refugee Assistance Project. (Attachments: # 1 Civil 
Cover Sheet)(Rocah, David) (Entered: 02/07/2017)

02/07/2017 2 Local Rule 103.3 Disclosure Statement by HIAS, Inc. (Rocah, David) 
(Entered: 02/07/2017)

02/07/2017 3 Local Rule 103.3 Disclosure Statement by International Refugee Assistance 
Project identifying Corporate Parent Urban Justice Center for International 
Refugee Assistance Project.(Rocah, David) (Entered: 02/07/2017)

02/07/2017 4 CASE MANAGEMENT ORDER. Signed by Judge Theodore D. Chuang on 
2/7/2017. (aos, Deputy Clerk) (Entered: 02/07/2017)

02/07/2017 5 MOTION for Other Relief for Leave to Proceed Under Pseudonyms by Jane 
Doe 1, John Doe1-4 (Attachments: # 1 Declarations of John Does 1-4 & Jane 
Doe 1, # 2 Declaration of Nicholas Espiritu & Exhibits A through V, # 3
Proposed Order)(Cox, Justin) (Entered: 02/07/2017)

02/08/2017 6 NOTICE by Jane Doe 1, John Doe1-4 re 5 MOTION for Other Relief for 
Leave to Proceed Under Pseudonyms (Cox, Justin) (Entered: 02/08/2017)

02/08/2017 7 QC NOTICE: 1 Complaint, filed by HIAS, Inc., Allan Hakky, Jane Doe 1, 
John Doe1-4, International Refugee Assistance Project and Samaneh Takaloo 
was filed incorrectly. 
**The following attachments are missing - Proposed Summons. To correct this 
problem, file the Summons using the event Notice (Other) and link Summons to 
1 Complaint. (jf3s, Deputy Clerk) (Entered: 02/08/2017)

02/08/2017 8 NOTICE by HIAS, Inc., Allan Hakky, International Refugee Assistance 
Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo of Intent to File Pro Hac 
Vice Motions (Rocah, David) (Entered: 02/08/2017)

02/08/2017 9 PAPERLESS NOTICE that parties are not required to seek leave from the 
Court to file motions concerning purely ministerial matters. (ps2s, Chambers) 
(Entered: 02/08/2017)

02/08/2017 10
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NOTICE by HIAS, Inc., Allan Hakky, International Refugee Assistance 
Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo re 1 Complaint, 
Summonses (Jeon, Deborah) (Entered: 02/08/2017)

02/08/2017 11 MOTION to Appear Pro Hac Vice for Cecilia Wang (Filing fee $100, receipt 
number 0416-6489451.) by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo (Attachments: 
# 1 Supplement)(Rocah, David) (Entered: 02/08/2017)

02/08/2017 12 MOTION to Appear Pro Hac Vice for Cody Wofsy (Filing fee $100, receipt 
number 0416-6489545.) by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo (Attachments: 
# 1 Supplement)(Rocah, David) (Entered: 02/08/2017)

02/08/2017 13 MOTION to Appear Pro Hac Vice for Hina Shamsi (Filing fee $100, receipt 
number 0416-6489668.) by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo (Attachments: 
# 1 Supplement)(Rocah, David) (Entered: 02/08/2017)

02/08/2017 14 MOTION to Appear Pro Hac Vice for Lee Gelernt (Filing fee $100, receipt 
number 0416-6489696.) by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo (Attachments: 
# 1 Supplement)(Rocah, David) (Entered: 02/08/2017)

02/08/2017 15 MOTION to Appear Pro Hac Vice for Omar Jadwat (Filing fee $100, receipt 
number 0416-6489709.) by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo (Attachments: 
# 1 Supplement)(Rocah, David) (Entered: 02/08/2017)

02/08/2017 16 MOTION to Appear Pro Hac Vice for Hugh Handeyside (Filing fee $100, 
receipt number 0416-6489731.) by HIAS, Inc., Allan Hakky, International 
Refugee Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo
(Rocah, David) (Entered: 02/08/2017)

02/08/2017 17 MOTION to Appear Pro Hac Vice for Sarah Mehta (Filing fee $100, receipt 
number 0416-6489739.) by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo(Rocah, David) 
(Entered: 02/08/2017)

02/08/2017 18 MOTION to Appear Pro Hac Vice for David Cole (Filing fee $100, receipt 
number 0416-6489788.) by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo(Rocah, David) 
(Entered: 02/08/2017)

02/08/2017 19 MOTION to Appear Pro Hac Vice for Heather Weaver (Filing fee $100, 
receipt number 0416-6489805.) by HIAS, Inc., Allan Hakky, International 
Refugee Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo 
(Attachments: # 1 Supplement)(Rocah, David) (Entered: 02/08/2017)

02/08/2017 20 MOTION to Appear Pro Hac Vice for Daniel Mach (Filing fee $100, receipt 
number 0416-6489826.) by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo (Attachments: 
# 1 Supplement)(Rocah, David) (Entered: 02/08/2017)
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02/08/2017 21 MOTION to Appear Pro Hac Vice for Karen C. Tumlin (Filing fee $100, 
receipt number 0416-6490230.) by HIAS, Inc., Allan Hakky, International 
Refugee Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo(Cox, 
Justin) (Entered: 02/08/2017)

02/08/2017 22 MOTION to Appear Pro Hac Vice for Nicholas Espiritu (Filing fee $100, 
receipt number 0416-6490237.) by HIAS, Inc., Allan Hakky, International 
Refugee Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo(Cox, 
Justin) (Entered: 02/08/2017)

02/08/2017 23 MOTION to Appear Pro Hac Vice for Melissa S. Keaney (Filing fee $100, 
receipt number 0416-6490239.) by HIAS, Inc., Allan Hakky, International 
Refugee Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo(Cox, 
Justin) (Entered: 02/08/2017)

02/08/2017 24 MOTION to Appear Pro Hac Vice for Esther Sung (Filing fee $100, receipt 
number 0416-6490240.) by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe1-4, Samaneh Takaloo(Cox, Justin) 
(Entered: 02/08/2017)

02/09/2017 25 Summons Issued 60 days as to Michael Dempsey, Department of Homeland 
Security, Department of State, John F. Kelly, Office of the Director of National 
Intelligence, Rex W. Tillerson, Donald J. Trump, U.S. Attorney and U.S. 
Attorney General(jf3s, Deputy Clerk) (Entered: 02/09/2017)

02/10/2017 26 QC NOTICE: 11 Motion to Appear Pro Hac Vice, filed by John Doe 1-4, 
HIAS, Inc., Allan Hakky, Jane Doe 1, International Refugee Assistance 
Project, Samaneh Takaloo needs to be modified. See attachment for details and 
corrective actions needed regarding the signature(s) on the motion. (srd, 
Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 27 QC NOTICE: 12 Motion to Appear Pro Hac Vice, filed by John Doe 1-4, 
HIAS, Inc., Allan Hakky, Jane Doe 1, International Refugee Assistance 
Project, Samaneh Takaloo needs to be modified. See attachment for details and 
corrective actions needed regarding the signature(s) on the motion. (srd, 
Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 28 QC NOTICE: 13 Motion to Appear Pro Hac Vice, filed by John Doe 1-4, 
HIAS, Inc., Allan Hakky, Jane Doe 1, International Refugee Assistance 
Project, Samaneh Takaloo needs to be modified. See attachment for details and 
corrective actions needed regarding the signature(s) on the motion. (srd, 
Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 29 QC NOTICE: 14 Motion to Appear Pro Hac Vice, filed by John Doe 1-4, 
HIAS, Inc., Allan Hakky, Jane Doe 1, International Refugee Assistance 
Project, Samaneh Takaloo needs to be modified. See attachment for details and 
corrective actions needed regarding the signature(s) on the motion. (srd, 
Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 30 QC NOTICE: 15 Motion to Appear Pro Hac Vice, filed by John Doe 1-4, 
HIAS, Inc., Allan Hakky, Jane Doe 1, International Refugee Assistance 
Project, Samaneh Takaloo needs to be modified. See attachment for details and 
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corrective actions needed regarding the signature(s) on the motion. (srd, 
Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 31 QC NOTICE: 16 Motion to Appear Pro Hac Vice filed by John Doe 1-4, 
HIAS, Inc., Allan Hakky, Jane Doe 1, International Refugee Assistance 
Project, Samaneh Takaloo needs to be modified. See attachment for details and 
corrective actions needed regarding the signature(s) on the motion. (srd, 
Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 32 QC NOTICE: 17 Motion to Appear Pro Hac Vice filed by John Doe 1-4, 
HIAS, Inc., Allan Hakky, Jane Doe 1, International Refugee Assistance 
Project, Samaneh Takaloo needs to be modified. See attachment for details and 
corrective actions needed regarding the signature(s) on the motion. (srd, 
Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 33 PAPERLESS ORDER granting 18 Motion to Appear Pro Hac Vice on behalf 
of David D Cole. Directing attorney David D Cole to register online for 
CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-registration. 
Signed by Clerk on 2/10/2017. (srd, Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 34 PAPERLESS ORDER granting 19 Motion to Appear Pro Hac Vice on behalf 
of Heather Lynn Weaver. Attorney Heather Lynn Weaver will receive a 
separate email with the previously issued CM/ECF login and password. Signed 
by Clerk on 2/10/2017. (srd, Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 35 PAPERLESS ORDER granting 20 Motion to Appear Pro Hac Vice on behalf 
of Daniel Mach. Directing attorney Daniel Mach to register online for CM/ECF 
at http://www.mdd.uscourts.gov/electronic-case-filing-registration. Signed by 
Clerk on 2/10/2017. (srd, Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 36 PAPERLESS ORDER granting 21 Motion to Appear Pro Hac Vice on behalf 
of Karen C Tumlin. Directing attorney Karen C Tumlin to register online for 
CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-registration. 
Signed by Clerk on 2/10/2017. (srd, Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 37 PAPERLESS ORDER granting 22 Motion to Appear Pro Hac Vice on behalf 
of Nicholas Espiritu. Directing attorney Nicholas Espiritu to register online for 
CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-registration. 
Signed by Clerk on 2/10/2017. (srd, Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 38 PAPERLESS ORDER granting 23 Motion to Appear Pro Hac Vice on behalf 
of Melissa S Keaney. Directing attorney Melissa S Keaney to register online 
for CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-
registration. Signed by Clerk on 2/10/2017. (srd, Deputy Clerk) (Entered: 
02/10/2017)

02/10/2017 39 PAPERLESS ORDER granting 24 Motion to Appear Pro Hac Vice on behalf 
of Esther Sung. Directing attorney Esther Sung to register online for CM/ECF 
at http://www.mdd.uscourts.gov/electronic-case-filing-registration. Signed by 
Clerk on 2/10/2017. (srd, Deputy Clerk) (Entered: 02/10/2017)

02/10/2017 40
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NOTICE by HIAS, Inc., Allan Hakky, International Refugee Assistance 
Project, Jane Doe 1, John Doe 1-4, Samaneh Takaloo of Intent to File a Motion 
for Preliminary Injunction (Cox, Justin) (Entered: 02/10/2017)

02/10/2017 41 PAPERLESS NOTICE that a TELEPHONE STATUS CONFERENCE is 
scheduled to discuss 6 Notice of Intent to File Motion for Leave to Proceed 
Under Pseudonyms and 40 Notice of Intent to File Motion for a Preliminary 
Injunction for February 13, 2017 at 3:30 p.m. Instructions for the call will be 
emailed to the parties. (ps2s, Chambers) (Entered: 02/10/2017)

02/10/2017 42 CORRECTED MOTION to Appear Pro Hac Vice for Cecillia Wang by HIAS, 
Inc., Allan Hakky, International Refugee Assistance Project, Jane Doe 1, John 
Doe 1-4, Samaneh Takaloo. The fee has already been paid.(Rocah, David) 
(Entered: 02/10/2017)

02/10/2017 43 CORRECTED MOTION to Appear Pro Hac Vice for Cody Wofsy by HIAS, 
Inc., Allan Hakky, International Refugee Assistance Project, Jane Doe 1, John 
Doe 1-4, Samaneh Takaloo. The fee has already been paid.(Rocah, David) 
(Entered: 02/10/2017)

02/10/2017 44 CORRECTED MOTION to Appear Pro Hac Vice for Hina Shamsi by HIAS, 
Inc., Allan Hakky, International Refugee Assistance Project, Jane Doe 1, John 
Doe 1-4, Samaneh Takaloo. The fee has already been paid.(Rocah, David) 
(Entered: 02/10/2017)

02/10/2017 45 CORRECTED MOTION to Appear Pro Hac Vice for Hugh Handeyside by 
HIAS, Inc., Allan Hakky, International Refugee Assistance Project, Jane Doe 
1, John Doe 1-4, Samaneh Takaloo. The fee has already been paid.(Rocah, 
David) (Entered: 02/10/2017)

02/10/2017 46 CORRECTED MOTION to Appear Pro Hac Vice for Lee Gelernt by HIAS, 
Inc., Allan Hakky, International Refugee Assistance Project, Jane Doe 1, John 
Doe 1-4, Samaneh Takaloo. The fee has already been paid.(Rocah, David) 
(Entered: 02/10/2017)

02/10/2017 47 CORRECTED MOTION to Appear Pro Hac Vice for Omar Jadwat by HIAS, 
Inc., Allan Hakky, International Refugee Assistance Project, Jane Doe 1, John 
Doe 1-4, Samaneh Takaloo. The fee has already been paid.(Rocah, David) 
(Entered: 02/10/2017)

02/10/2017 48 CORRECTED MOTION to Appear Pro Hac Vice for Sarah Mehta by HIAS, 
Inc., Allan Hakky, International Refugee Assistance Project, Jane Doe 1, John 
Doe 1-4, Samaneh Takaloo. The fee has already been paid.(Rocah, David) 
(Entered: 02/10/2017)

02/13/2017 49 NOTICE by HIAS, Inc., Allan Hakky, International Refugee Assistance 
Project, Jane Doe 1, John Doe 1-4, Samaneh Takaloo of Intent to File Motion 
for Expedited Discovery (Cox, Justin) (Entered: 02/13/2017)

02/13/2017 50 PAPERLESS ORDER granting 42 Corrected Motion to Appear Pro Hac Vice 
on behalf of Cecillia D Wang. Directing attorney Cecillia D Wang to register 
online for CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-
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registration. Signed by Clerk on 2/13/2017. (srd, Deputy Clerk) (Entered: 
02/13/2017)

02/13/2017 51 PAPERLESS ORDER granting 43 Corrected Motion to Appear Pro Hac Vice 
on behalf of Cody Wofsy. Directing attorney Cody Wofsy to register online for 
CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-registration. 
Signed by Clerk on 2/13/2017. (srd, Deputy Clerk) (Entered: 02/13/2017)

02/13/2017 52 PAPERLESS ORDER granting 44 Corrected Motion to Appear Pro Hac Vice 
on behalf of Hina Shamsi. Directing attorney Hina Shamsi to register online for 
CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-registration. 
Signed by Clerk on 2/13/2017. (srd, Deputy Clerk) (Entered: 02/13/2017)

02/13/2017 53 PAPERLESS ORDER granting 45 Corrected Motion to Appear Pro Hac Vice 
on behalf of Hugh Handeyside. Directing attorney Hugh Handeyside to register 
online for CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-
registration. Signed by Clerk on 2/13/2017. (srd, Deputy Clerk) (Entered: 
02/13/2017)

02/13/2017 54 PAPERLESS ORDER granting 46 Corrected Motion to Appear Pro Hac Vice 
on behalf of Lee Gelernt. Directing attorney Lee Gelernt to register online for 
CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-registration. 
Signed by Clerk on 2/13/2017. (srd, Deputy Clerk) (Entered: 02/13/2017)

02/13/2017 55 PAPERLESS ORDER granting 47 Corrected Motion to Appear Pro Hac Vice 
on behalf of Omar C Jadwat. Directing attorney Omar C Jadwat to register 
online for CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-
registration. Signed by Clerk on 2/13/2017. (srd, Deputy Clerk) (Entered: 
02/13/2017)

02/13/2017 56 PAPERLESS ORDER granting 48 Corrected Motion to Appear Pro Hac Vice 
on behalf of Sarah Mehta. Directing attorney Sarah Mehta to register online for 
CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-registration. 
Signed by Clerk on 2/13/2017. (srd, Deputy Clerk) (Entered: 02/13/2017)

02/13/2017 57 Case Management Conference held on 2/13/2017 before Judge Theodore D. 
Chuang.(FTR-KLS-2B.) (klss, Deputy Clerk) (Entered: 02/14/2017)

02/14/2017 58 NOTICE of Appearance by Arjun Garg on behalf of All Defendants (Garg, 
Arjun) (Entered: 02/14/2017)

02/14/2017 59 ORDER deeming as filed 5 Motion for Leave to Proceed Under Pseudonyms; 
granting Plaintiffs leave to file Motions; scheduling a Motions hearing for 
March 28, 2017 at 9:30 a.m. Signed by Judge Theodore D. Chuang on 
2/14/2017. (jf3s, Deputy Clerk) (Entered: 02/15/2017)

02/16/2017 60 NOTICE of Appearance by Omar C Jadwat on behalf of All Plaintiffs (Jadwat, 
Omar) (Entered: 02/16/2017)

02/16/2017 61 (FILED IN ERROR)CERTIFICATE OF SERVICE by HIAS, Inc., Allan 
Hakky, International Refugee Assistance Project, Jane Doe 1, John Doe 1-4, 
Samaneh Takaloo re 4 Case Management Order, 1 Complaint, 25 Summons 
Issued as to USA, (Jadwat, Omar) Modified on 2/22/2017 (jf3s, Deputy Clerk). 
(Entered: 02/16/2017)
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02/22/2017 62 QC NOTICE: 61 Certificate of Service filed by John Doe 1-4, HIAS, Inc., 
Allan Hakky, Jane Doe 1, International Refugee Assistance Project, Samaneh 
Takaloo was filed incorrectly. 
**Please re-file documents by selecting Service of Process Summons Returned 
Executed. It has been noted as FILED IN ERROR, and the document link has 
been disabled. (jf3s, Deputy Clerk) (Entered: 02/22/2017)

02/22/2017 63 MOTION for Discovery on an Expedited Basis by HIAS, Inc., Allan Hakky, 
International Refugee Assistance Project, Jane Doe 1, John Doe 1-4, Samaneh 
Takaloo (Attachments: # 1 Exhibit 1 & 2)(Cox, Justin) (Entered: 02/22/2017)

02/22/2017 64 MOTION for Preliminary Injunction & MEMORANDUM OF LAW IN 
SUPPORT THEREOF by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe 1-4, Samaneh Takaloo (Attachments: 
# 1 Declarations and Exhibits (J.R. 1-166))(Cox, Justin) (Entered: 02/22/2017)

02/24/2017 65 SUMMONS Returned Executed by Jane Doe 1, John Doe 1-4, Samaneh 
Takaloo, Allan Hakky, HIAS, Inc., International Refugee Assistance Project. 
All Plaintiffs. (Attachments: # 1 Exhibit Attachment to Certificate of Service)
(Jadwat, Omar) (Entered: 02/24/2017)

03/01/2017 66 MEMORANDUM ORDER granting Doe Plaintiffs' Motion for Leave to 
Proceed Under Pseudonyms. Signed by Judge Theodore D. Chuang on 
3/1/2017. (jf3s, Deputy Clerk) (Entered: 03/01/2017)

03/02/2017 67 NOTICE of Appearance by Donald Paul Salzman on behalf of Harvard 
Immigration and Refugee Clinical Program (Salzman, Donald) (Entered: 
03/02/2017)

03/02/2017 68 MOTION for Leave to File Brief As Amicus Curiae In Support of Plaintiffs by 
Harvard Immigration and Refugee Clinical Program (Attachments: # 1 Exhibit 
Harvard Immigration and Refugee Clinical Program's Amicus Brief)(Salzman, 
Donald) (Entered: 03/02/2017)

03/03/2017 69 NOTICE of Appearance by Daniel Mach on behalf of All Plaintiffs (Mach, 
Daniel) (Entered: 03/03/2017)

03/03/2017 70 NOTICE of Appearance by Heather Lynn Weaver on behalf of All Plaintiffs 
(Weaver, Heather) (Entered: 03/03/2017)

03/03/2017 71 NOTICE of Appearance by David Edward Mills on behalf of Anti-Defamation 
League, Jewish Council for Public Affairs (Mills, David) (Entered: 
03/03/2017)

03/03/2017 72 Third Party MOTION for Leave to File Amicus Curiae Brief in Support of 
Plaintiffs by Anti-Defamation League, Jewish Council for Public Affairs 
(Attachments: # 1 Memorandum in Support of Motion for Leave to File 
Amicus Brief, # 2 Exhibit 1 - Amicus Brief of Anti-Defamation League and 
Jewish Council for Public Affairs, # 3 Text of Proposed Order)(Mills, David) 
(Entered: 03/03/2017)

03/03/2017 73 Local Rule 103.3 Disclosure Statement by Anti-Defamation League (Mills, 
David) (Entered: 03/03/2017)
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03/03/2017 74 Local Rule 103.3 Disclosure Statement by Jewish Council for Public Affairs 
(Mills, David) (Entered: 03/03/2017)

03/03/2017 75 Third Party MOTION to Appear Pro Hac Vice for Alyssa T. Saunders (Filing 
fee $100, receipt number 0416-6533805.) by Anti-Defamation League, Jewish 
Council for Public Affairs(Mills, David) (Entered: 03/03/2017)

03/03/2017 76 Amicus Curiae APPEARANCE entered by Bradley D Wine on behalf of 
AMERICAN JEWISH WORLD SERVICE(Wine, Bradley) (Entered: 
03/03/2017)

03/03/2017 77 MOTION for Leave to File Amici Curiae Memorandum in Support of 
Plaintiff's Motion for a Preliminary Injunction by AMERICAN JEWISH 
WORLD SERVICE (Attachments: # 1 Exhibit A Amicus Brief of Interfaith 
Group of Religious and Interreligious Orgnaizations, # 2 Text of Proposed 
Order)(Wine, Bradley) (Entered: 03/03/2017)

03/03/2017 78 NOTICE of Appearance by Michelle Bennett on behalf of All Defendants 
(Bennett, Michelle) (Entered: 03/03/2017)

03/06/2017 79 NOTICE by Michael Dempsey, Department of Homeland Security, 
Department of State, John F. Kelly, Office of the Director of National 
Intelligence, Rex W. Tillerson, Donald J. Trump of Filing of Executive Order
(Attachments: # 1 Exhibit A)(Bennett, Michelle) (Entered: 03/06/2017)

03/07/2017 80 PAPERLESS ORDER granting 75 Motion to Appear Pro Hac Vice on behalf 
of Alyssa T Saunders. Directing attorney Alyssa T Saunders to register online 
for CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-
registration. Signed by Clerk on 3/7/2017. (srd, Deputy Clerk) (Entered: 
03/07/2017)

03/08/2017 81 RESPONSE in Opposition re 63 MOTION for Discovery on an Expedited 
Basis filed by Michael Dempsey, Department of Homeland Security, 
Department of State, John F. Kelly, Office of the Director of National 
Intelligence, Rex W. Tillerson, Donald J. Trump.(Garg, Arjun) (Entered: 
03/08/2017)

03/08/2017 82 RESPONSE in Opposition re 64 MOTION for Preliminary Injunction & 
MEMORANDUM OF LAW IN SUPPORT THEREOF filed by Michael 
Dempsey, Department of Homeland Security, Department of State, John F. 
Kelly, Office of the Director of National Intelligence, Rex W. Tillerson, 
Donald J. Trump.(Garg, Arjun) (Entered: 03/08/2017)

03/09/2017 83 Request for Conference (Espiritu, Nicholas) (Entered: 03/09/2017)

03/09/2017 84 PAPERLESS NOTICE that a telephone Case Management Conference is 
scheduled for 9:15 a.m. on Friday, May 10, 2017 to discuss 83 Request for 
Conference. Instructions for the call have been emailed to the parties. (nr, 
Chambers) (Entered: 03/09/2017)

03/10/2017 85 Case Management Conference held on 3/10/2017 before Judge Theodore D. 
Chuang.(FTR-KLS-2B.) (klss, Deputy Clerk) (Entered: 03/10/2017)

03/10/2017 86
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ORDER directing Plaintiffs to file an Amended Complaint by Friday, March 
10, 2017 by 5:00 p.m.; granting plaintiffs leave to file motions - deemed timely 
if filed by Friday, March 10, 2017 by 5:00 p.m.; Motions hearing scheduled for 
Wednesday, March 15, 2017 at 9:30 a.m. Signed by Judge Theodore D. 
Chuang on 3/10/2017. (jf3s, Deputy Clerk) (Entered: 03/10/2017)

03/10/2017 87 PAPERLESS ORDER. Plaintiffs are granted permission to file an oversize 
brief as to the consolidated Motion for a Temporary Restraining Order, Motion 
for a Preliminary Injunction, and Motion for Leave to Proceed Under a 
Pseudonym. The Government is granted permission to file an oversize brief for 
its consolidated Memorandum in Opposition to that filing. Briefs should not 
exceed 40 pages and should be in 12-point font, including footnotes, with 1" 
margins on all sides. Plaintiffs are granted permission to file their renewed 
Motion for Expedited Discovery as a separate motion, to which the 
Government will then be entitled to file a separate Memorandum in 
Opposition. Signed by Judge Theodore D. Chuang on 3/10/2017. (nr, 
Chambers) (Entered: 03/10/2017)

03/10/2017 88 PAPERLESS ORDER correcting 87 Paperless Order. Plaintiffs' Motion for 
Leave to Proceed Under a Pseudonym will proceed as a separate Motion. If the 
Government wishes to oppose the Motion, they will be permitted to file a 
separate Memorandum in Opposition. Signed by Judge Theodore D. Chuang 
on 3/10/2017. (nr, Chambers) (Entered: 03/10/2017)

03/10/2017 89 (FILED IN ERROR) AMENDED COMPLAINT against All Plaintiffs, filed by 
Jane Doe 1, John Doe 1-4, International Refugee Assistance Project, Allan 
Hakky, Samaneh Takaloo, HIAS, Inc.. (Attachments: # 1 Amended Complaint 
[REDLINED])(Keaney, Melissa) Modified on 3/10/2017 (slss, Deputy Clerk). 
(Entered: 03/10/2017)

03/10/2017 90 MOTION for Other Relief for Jane Doe #2 to Proceed Under Pseudonym by 
HIAS, Inc., Allan Hakky, International Refugee Assistance Project, Jane Doe 
1, John Doe 1-4, Samaneh Takaloo (Attachments: # 1 Exhibit Decl. of Jane 
Doe #2)(Cox, Justin) (Entered: 03/10/2017)

03/10/2017 91 MOTION for Temporary Restraining Order and/or Preliminary Injunction by 
HIAS, Inc., Allan Hakky, International Refugee Assistance Project, Jane Doe 
1, John Doe 1-4, Samaneh Takaloo (Attachments: # 1 Exhibit IRAP 
Declaration, # 2 Exhibit HIAS Declaration, # 3 Exhibit MESA Declaration, # 4
Exhibit John Doe 1 Declaration, # 5 Exhibit John Doe 3 Declaration, # 6
Exhibit Mateab Declaration, # 7 Exhibit Jane Doe 2 Declaration, # 8 Exhibit 
Mohomed Declaration, # 9 Exhibit Harrison Declaration, # 10 Exhibit 
Hausman Declaration Pt. 1, # 11 Exhibit Hausman Declaration Pt. 2, # 12
Exhibit Hausman Declaration Pt. 3)(Jadwat, Omar) (Entered: 03/10/2017)

03/10/2017 92 Supplemental MOTION to Expedite Discovery by HIAS, Inc., Allan Hakky, 
International Refugee Assistance Project, Jane Doe 1, John Doe 1-4(Jadwat, 
Omar) (Entered: 03/10/2017)

03/10/2017 93 AMENDED COMPLAINT against All Plaintiffs, filed by Jane Doe 1, John 
Doe 1-4, International Refugee Assistance Project, Allan Hakky, Samaneh 
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Takaloo, HIAS, Inc.. (Attachments: # 1 Amended Complaint [Redacted])
(Keaney, Melissa) (Entered: 03/10/2017)

03/11/2017 94 NOTICE by HIAS, Inc., Allan Hakky, International Refugee Assistance 
Project, Jane Doe 1, John Doe 1-4, Samaneh Takaloo of Corrected Brief and 
Exhibits (Jadwat, Omar) (Entered: 03/11/2017)

03/11/2017 95 Amended MOTION for Temporary Restraining Order and/or Preliminary 
Injunction by HIAS, Inc., Allan Hakky, International Refugee Assistance 
Project, Jane Doe 1, John Doe 1-4, Samaneh Takaloo (Attachments: # 1
Exhibit IRAP Declaration, # 2 Exhibit HIAS Declaration, # 3 Exhibit MESA 
Declaration, # 4 Exhibit John Doe #1 Declaration, # 5 Exhibit John Doe #3 
Declaration, # 6 Exhibit Meteab Declaration, # 7 Exhibit Jane Doe #2 
Declaration, # 8 Exhibit Mohomed Declaration, # 9 Exhibit Harrison 
Declaration, # 10 Exhibit Hausman Declaration Pt.1, # 11 Exhibit Hausman 
Declaration Pt.2, # 12 Exhibit Hausman Declaration Pt.3)(Jadwat, Omar) 
(Entered: 03/11/2017)

03/12/2017 96 (FILED IN ERROR- PER COUNSEL REFILED)NOTICE of Appearance by 
Kevin B Collins on behalf of Interfaith Coalition Supporting the Plaintiffs 
Motion for a Temporary Restraining Order Based on the Language of the 
Executive Order and the Report of the State Department (Collins, Kevin) 
Modified on 3/15/2017 (aos, Deputy Clerk). (Entered: 03/12/2017)

03/12/2017 97 (FILED IN ERROR- PER COUNSEL REFILED)NOTICE of Appearance by 
William Edward Zapf, III on behalf of Interfaith Coalition Supporting the 
Plaintiffs Motion for a Temporary Restraining Order Based on the Language of 
the Executive Order and the Report of the State Department (Zapf, William) 
Modified on 3/15/2017 (aos, Deputy Clerk). (Entered: 03/12/2017)

03/12/2017 98 RESPONSE in Support re 64 MOTION for Preliminary Injunction & 
MEMORANDUM OF LAW IN SUPPORT THEREOF filed by HIAS, Inc., 
Allan Hakky, International Refugee Assistance Project, Jane Doe 1, John Doe 
1-4.(Keaney, Melissa) (Entered: 03/12/2017)

03/12/2017 99 MOTION for Leave to File Amicus Curiae Brief in Support of Plaintiffs' 
Motion for Temporary Restraining Order by Interfaith Coalition Supporting 
the Plaintiffs Motion for a Temporary Restraining Order Based on the 
Language of the Executive Order and the Report of the State Department 
(Attachments: # 1 Amici Curiae Brief in Support of Plaintiffs' Motion for a 
Temporary Restraining Order, # 2 Exhibit, # 3 Text of Proposed Order)
(Collins, Kevin) (Entered: 03/12/2017)

03/12/2017 100 NOTICE of Appearance by Kevin B Collins on behalf of Interfaith Coalition 
(Attachments: # 1 Appendix)(Collins, Kevin) (Entered: 03/12/2017)

03/12/2017 101 NOTICE of Appearance by William Edward Zapf, III on behalf of Interfaith 
Coalition (Attachments: # 1 Appendix)(Zapf, William) (Entered: 03/12/2017)

03/12/2017 102 MOTION for Leave to File Amici Curiae Brief in Support of Plaintiffs' Motion 
for a Temporary Restraining Order by Interfaith Coalition (Attachments: # 1
Proposed Amici Curiae Brief in Support of Plaintiffs' Motion for a Temporary 
Restraining Order, # 2 Exhibit A to Proposed Amici Curiae Brief in Support of 
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Plaintiffs' Motion for a Temporary Restraining Order, # 3 Text of Proposed 
Order)(Collins, Kevin) (Entered: 03/12/2017)

03/12/2017 103 MOTION to Appear Pro Hac Vice for Robert D. Fram (Filing fee $100, receipt 
number 0416-6547562.) by Interfaith Coalition(Collins, Kevin) (Entered: 
03/12/2017)

03/12/2017 104 MOTION to Appear Pro Hac Vice for Alexandra P. Grayner (Filing fee $100, 
receipt number 0416-6547563.) by Interfaith Coalition(Collins, Kevin) 
(Entered: 03/12/2017)

03/12/2017 105 MOTION to Appear Pro Hac Vice for Andrew Robert Guy (Filing fee $100, 
receipt number 0416-6547565.) by Interfaith Coalition(Collins, Kevin) 
(Entered: 03/12/2017)

03/12/2017 106 MOTION to Appear Pro Hac Vice for Michael Baker (Filing fee $100, receipt 
number 0416-6547566.) by Interfaith Coalition(Collins, Kevin) (Entered: 
03/12/2017)

03/12/2017 107 MOTION to Appear Pro Hac Vice for Karun Tilak (Filing fee $100, receipt 
number 0416-6547567.) by Interfaith Coalition(Collins, Kevin) (Entered: 
03/12/2017)

03/13/2017 108 MOTION to Appear Pro Hac Vice for Kathryn Bi (Filing fee $100, receipt 
number 0416-6547731.) by Interfaith Coalition(Collins, Kevin) (Entered: 
03/13/2017)

03/13/2017 109 PAPERLESS ORDER granting 68 Motion for Leave to File Brief as Amicus 
Curiae in Support of Plaintiffs. Signed by Judge Theodore D. Chuang on 
3/13/2017. (ka2s, Chambers) (Entered: 03/13/2017)

03/13/2017 110 PAPERLESS ORDER granting 72 Motion of Anti-Defamation League and 
Jewish Council for Public Affairs For Leave to File Amicus Curiae Brief in 
Support of Plaintiffs. Signed by Judge Theodore D. Chuang on 3/13/2017. 
(ka2s, Chambers) (Entered: 03/13/2017)

03/13/2017 111 PAPERLESS ORDER granting 77 Motion for Leave to File Amicus Curiae 
Memorandum in Support of Plaintiff's Motion for a Preliminary Injunction. 
Signed by Judge Theodore D. Chuang on 3/13/2017. (ka2s, Chambers) 
(Entered: 03/13/2017)

03/13/2017 112 PAPERLESS ORDER finding as moot 99 Motion for Leave to File in light of 
102 Motion for Leave to File. Signed by Judge Theodore D. Chuang on 
3/13/2017. (nr, Chambers) (Entered: 03/13/2017)

03/13/2017 113 RESPONSE to Motion re 90 MOTION for Other Relief for Jane Doe #2 to 
Proceed Under Pseudonym filed by Michael Dempsey, Department of 
Homeland Security, Department of State, John F. Kelly, Office of the Director 
of National Intelligence, Rex W. Tillerson, Donald J. Trump.(Garg, Arjun) 
(Entered: 03/13/2017)

03/13/2017 114 NOTICE of Appearance by Veronica Byam Nannis on behalf of Roderick & 
Solange MacArthur Justice Center (Nannis, Veronica) (Entered: 03/13/2017)

03/13/2017 115
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MOTION to Appear Pro Hac Vice for Amir H. Ali (Filing fee $100, receipt 
number 0416-6549385.) by Roderick & Solange MacArthur Justice Center
(Nannis, Veronica) (Entered: 03/13/2017)

03/13/2017 116 MOTION for Leave to File Amicus Brief of the Roderick & Solange 
MacArthur Justice Center by Roderick & Solange MacArthur Justice Center 
(Attachments: # 1 Text of Proposed Order, # 2 Exhibit 1-Proposed Amicus 
Brief, # 3 Memorandum in Support for Motion for Leave)(Nannis, Veronica) 
(Entered: 03/13/2017)

03/13/2017 117 RESPONSE in Opposition re 92 Supplemental MOTION to Expedite 
Discovery filed by Michael Dempsey, Department of Homeland Security, 
Department of State, John F. Kelly, Office of the Director of National 
Intelligence, Rex W. Tillerson, Donald J. Trump.(Garg, Arjun) (Entered: 
03/13/2017)

03/13/2017 118 MOTION for Leave to File Amici Curiae Brief in support of Plaintiffs' Motion 
for a Temporary Restraining Order by Kelly Lyttle Hernandez(Shebaya, 
Sirine) (Entered: 03/13/2017)

03/13/2017 119 MOTION to Appear Pro Hac Vice for Katherine K. Huang (Filing fee $100, 
receipt number 0416-6550035.) by Kelly Lyttle Hernandez(Shebaya, Sirine) 
(Entered: 03/13/2017)

03/13/2017 120 NOTICE of Appearance by John J Connolly on behalf of Former National 
Security Officials (Connolly, John) (Entered: 03/13/2017)

03/13/2017 121 MOTION to Appear Pro Hac Vice for Carlos A. Singer (Filing fee $100, 
receipt number 0416-6550055.) by Kelly Lyttle Hernandez(Shebaya, Sirine) 
(Entered: 03/13/2017)

03/13/2017 122 RESPONSE in Opposition re 91 MOTION for Temporary Restraining Order 
and/or Preliminary Injunction filed by Michael Dempsey, Department of 
Homeland Security, Department of State, John F. Kelly, Office of the Director 
of National Intelligence, Rex W. Tillerson, Donald J. Trump.(Garg, Arjun) 
(Entered: 03/13/2017)

03/13/2017 123 MOTION for Leave to File Amicus Brief in Support of Plaintiffs by Former 
National Security Officials (Attachments: # 1 Exhibit Proposed Brief Amici 
Curiae in Support of Plaintiffs)(Connolly, John) (Entered: 03/13/2017)

03/13/2017 133 MOTION for Leave to File a Brief Amicus Curiae by Victor Williams 
(Attachments: # 1 Amicus Curiae Brief)(jf3s, Deputy Clerk) (Entered: 
03/15/2017)

03/14/2017 124 RESPONSE re 110 Order on Motion for Leave to File Amicus Curiae Brief
filed by Anti-Defamation League, Jewish Council for Public Affairs.(Mills, 
David) (Entered: 03/14/2017)

03/14/2017 125 MOTION for Leave to File TO ADD THE NATIONAL COUNCIL OF 
CHURCHES OF CHRIST IN THE USA TO AMICI CURIAE INTERFAITH 
COALITIONS BRIEF IN SUPPORT OF PLAINTIFFS MOTION FOR A 
TEMPORARY RESTRAINING ORDER by Interfaith Coalition (Attachments: # 
1 Text of Proposed Order)(Collins, Kevin) (Entered: 03/14/2017)
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03/14/2017 126 NOTICE of Appearance by Esther Sung on behalf of HIAS, Inc., Allan Hakky, 
International Refugee Assistance Project, Jane Doe 1, John Doe 1-4, Samaneh 
Takaloo (Sung, Esther) (Entered: 03/14/2017)

03/14/2017 127 NOTICE of Appearance by Karen C Tumlin on behalf of HIAS, Inc., Allan 
Hakky, International Refugee Assistance Project, Jane Doe 1, John Doe 1-4, 
Samaneh Takaloo (Tumlin, Karen) (Entered: 03/14/2017)

03/14/2017 128 NOTICE of Appearance by Melissa S Keaney on behalf of HIAS, Inc., Allan 
Hakky, International Refugee Assistance Project, Jane Doe 1, John Doe 1-4, 
Samaneh Takaloo (Keaney, Melissa) (Entered: 03/14/2017)

03/14/2017 129 NOTICE of Appearance by Nicholas Espiritu on behalf of HIAS, Inc., Allan 
Hakky, International Refugee Assistance Project, Jane Doe 1, John Doe 1-4, 
Samaneh Takaloo (Espiritu, Nicholas) (Entered: 03/14/2017)

03/14/2017 130 REPLY to Response to Motion re 95 Amended MOTION for Temporary 
Restraining Order and/or Preliminary Injunction filed by HIAS, Inc., Allan 
Hakky, International Refugee Assistance Project, Jane Doe 1, John Doe 1-4, 
Samaneh Takaloo.(Jadwat, Omar) (Entered: 03/14/2017)

03/14/2017 131 NOTICE of Appearance by Michael Meriwether Hethmon on behalf of 
Immigration Reform Law Institute (Hethmon, Michael) (Entered: 03/14/2017)

03/14/2017 132 MOTION for Leave to File Brief Amicus Curiae by Immigration Reform Law 
Institute (Attachments: # 1 Exhibit Memorandum in Support of Motion for 
Leave to File Amicus Brief, # 2 Exhibit Proposed Amicus Brief In Support of 
Defendants and In Opposition to Plaintiffs' Motion for a Preliminary Injunction 
and/or Temporary Restraining Order, # 3 Text of Proposed Order Proposed 
Order)(Hethmon, Michael) (Entered: 03/14/2017)

03/15/2017 134 PAPERLESS ORDER granting 103 Motion to Appear Pro Hac Vice on behalf 
of Robert D Fram. Directing attorney Robert D Fram to register online for 
CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-registration. 
Signed by Clerk on 3/15/2017. (srd, Deputy Clerk) (Entered: 03/15/2017)

03/15/2017 135 PAPERLESS ORDER granting 104 Motion to Appear Pro Hac Vice on behalf 
of Alexandra P Grayner. Directing attorney Alexandra P Grayner to register 
online for CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-
registration. Signed by Clerk on 3/15/2017. (srd, Deputy Clerk) (Entered: 
03/15/2017)

03/15/2017 136 QC NOTICE: 105 Motion to Appear Pro Hac Vice filed by Interfaith Coalition 
needs to be modified. See attachment for details and corrective actions needed 
regarding the signature(s) on the motion. (srd, Deputy Clerk) (Entered: 
03/15/2017)

03/15/2017 137 PAPERLESS ORDER granting 106 Motion to Appear Pro Hac Vice on behalf 
of Michael Baker. Directing attorney Michael Baker to register online for 
CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-registration. 
Signed by Clerk on 3/15/2017. (srd, Deputy Clerk) (Entered: 03/15/2017)
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PAPERLESS ORDER granting 107 Motion to Appear Pro Hac Vice on behalf 
of Karun Tilak. Directing attorney Karun Tilak to register online for CM/ECF 
at http://www.mdd.uscourts.gov/electronic-case-filing-registration. Signed by 
Clerk on 3/15/2017. (srd, Deputy Clerk) (Entered: 03/15/2017)

03/15/2017 139 PAPERLESS ORDER granting 108 Motion to Appear Pro Hac Vice on behalf 
of Kathryn Bi. Directing attorney Kathryn Bi to register online for CM/ECF at 
http://www.mdd.uscourts.gov/electronic-case-filing-registration. Signed by 
Clerk on 3/15/2017. (srd, Deputy Clerk) (Entered: 03/15/2017)

03/15/2017 140 PAPERLESS ORDER granting 115 Motion to Appear Pro Hac Vice on behalf 
of Amir H Ali. Attorney Amir H Ali will receive a separate email with the 
previously issued CM/ECF login and password. Signed by Clerk on 3/15/2017. 
(srd, Deputy Clerk) (Entered: 03/15/2017)

03/15/2017 141 QC NOTICE: 119 Motion to Appear Pro Hac Vice filed by Kelly Lyttle 
Hernandez needs to be modified. See attachment for details and corrective 
actions needed regarding the signature(s) on the motion. (srd, Deputy Clerk) 
(Entered: 03/15/2017)

03/15/2017 142 QC NOTICE: 121 Motion to Appear Pro Hac Vice filed by Kelly Lyttle 
Hernandez needs to be modified. See attachment for details and corrective 
actions needed regarding the signature(s) on the motion. (srd, Deputy Clerk) 
(Entered: 03/15/2017)

03/15/2017 143 CORRECTED MOTION to Appear Pro Hac Vice for Andrew Robert Guy by 
Interfaith Coalition. The fee has already been paid.(Collins, Kevin) (Entered: 
03/15/2017)

03/15/2017 144 Motion Hearing held on 3/15/2017 re 95 Amended MOTION for Temporary 
Restraining Order and/or Preliminary Injunction filed by John Doe 1-4, HIAS, 
Inc., Allan Hakky, Jane Doe 1, International Refugee Assistance Project, 
Samaneh Takaloo before Judge Theodore D. Chuang.(Court Reporter: Cindy 
Davis - 2B) (klss, Deputy Clerk) (Entered: 03/15/2017)

03/15/2017 145 PAPERLESS ORDER granting 143 Corrected Motion to Appear Pro Hac Vice 
on behalf of Andrew R Guy. Directing attorney Andrew R Guy to register 
online for CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-
registration. Signed by Clerk on 3/15/2017. (srd, Deputy Clerk) (Entered: 
03/15/2017)

03/15/2017 146 NOTICE of Appearance by Daniel Stephen Garrett Schwei on behalf of 
Michael Dempsey, Department of Homeland Security, Department of State, 
John F. Kelly, Office of the Director of National Intelligence, Rex W. 
Tillerson, Donald J. Trump (Schwei, Daniel) (Entered: 03/15/2017)

03/15/2017 147 CORRECTED MOTION to Appear Pro Hac Vice for Katherine K. Huang by 
Kelly Lyttle Hernandez. The fee has already been paid.(Shebaya, Sirine) 
(Entered: 03/15/2017)

03/15/2017 148 CORRECTED MOTION to Appear Pro Hac Vice for Carlos A. Singer by 
Kelly Lyttle Hernandez. The fee has already been paid.(Shebaya, Sirine) 
(Entered: 03/15/2017)
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03/16/2017 149 MEMORANDUM OPINION. Signed by Judge Theodore D. Chuang on 
3/15/2017. (aos, Deputy Clerk) (Entered: 03/16/2017)

03/16/2017 150 ORDER granting in part and denying in part 95 Amended MOTION for 
Temporary Restraining Order and/or Preliminary Injunction. Signed by Judge 
Theodore D. Chuang on 3/15/2017. (aos, Deputy Clerk) (Entered: 03/16/2017)

03/16/2017 151 NOTICE OF FILING OF OFFICIAL TRANSCRIPT of Proceedings (TRO 
Hearing) held on March 15, 2017, before Judge Theodore D. Chuang. Court 
Reporter Cindy Davis, Telephone number (301) 344-3228. Total number of 
pages filed: 87. Transcript may be viewed at the court public terminal or 
purchased through the Court Reporter before the deadline for Release of 
Transcript Restriction. After that date it may be obtained from the Court 
Reporter or through PACER. Redaction Request due 4/6/2017. Redacted 
Transcript Deadline set for 4/17/2017. Release of Transcript Restriction set for 
6/14/2017.(cd, Court Reporter) (Entered: 03/16/2017)

03/17/2017 152 PAPERLESS ORDER finding as moot 91 Motion for a Preliminary Injunction 
and/or Temporary Restraining Order in light of 95 Amended Motion for a 
Preliminary Injunction and/or Temporary Restraining Order. Signed by Judge 
Theodore D. Chuang on 3/17/2017. (ps2s, Chambers) (Entered: 03/17/2017)

03/17/2017 153 PAPERLESS ORDER granting 102 Interfaith Coalition's Motion for Leave to 
File Amici Curiae Brief. Signed by Judge Theodore D. Chuang on 3/17/2017. 
(ps2s, Chambers) (Entered: 03/17/2017)

03/17/2017 154 PAPERLESS ORDER granting 116 Motion for Leave to File Amicus Curiae 
Brief. Signed by Judge Theodore D. Chuang on 3/17/2017. (ps2s, Chambers) 
(Entered: 03/17/2017)

03/17/2017 155 PAPERLESS ORDER granting 118 Motion for Leave to File Amici Curiae 
Brief. Signed by Judge Theodore D. Chuang on 3/17/2017. (ps2s, Chambers) 
(Entered: 03/17/2017)

03/17/2017 156 PAPERLESS ORDER granting 123 Motion for Leave to File Amicus Curiae 
Brief. Signed by Judge Theodore D. Chuang on 3/17/2017. (ps2s, Chambers) 
(Entered: 03/17/2017)

03/17/2017 157 PAPERLESS ORDER granting 125 Motion for Leave to Add the National 
Council of Churches of Christ in the USA to Amici Curiae Interfaith 
Coalition's Brief. Signed by Judge Theodore D. Chuang on 3/17/2017. (ps2s, 
Chambers) (Entered: 03/17/2017)

03/17/2017 158 PAPERLESS ORDER granting 132 Motion for Leave to File Brief as Amicus 
Curiae. Signed by Judge Theodore D. Chuang on 3/17/2017. (ps2s, Chambers) 
Modified on 3/17/2017 (jf3s, Deputy Clerk). (Entered: 03/17/2017)

03/17/2017 159 MOTION to Appear Pro Hac Vice for Spencer Amdur (Filing fee $100, receipt 
number 0416-6557021.) by HIAS, Inc., Allan Hakky, International Refugee 
Assistance Project, Jane Doe 1, John Doe 1-4, Samaneh Takaloo(Rocah, 
David) (Entered: 03/17/2017)

03/17/2017 160 NOTICE OF APPEAL as to 150 Order on Motion for TRO, 149 Memorandum 
Opinion by Michael Dempsey, Department of Homeland Security, Department 
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of State, John F. Kelly, Office of the Director of National Intelligence, Rex W. 
Tillerson, Donald J. Trump. (Garg, Arjun) (Entered: 03/17/2017)

03/17/2017 161 Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals re 
160 Notice of Appeal,. IMPORTANT NOTICE: To access forms which you 
are required to file with the United States Court of Appeals for the Fourth 
Circuit please go to http://www.ca4.uscourts.gov and click on Forms & 
Notices.(krc, Deputy Clerk) (Entered: 03/17/2017)

03/17/2017 162 ORDER granting 133 MOTION for Leave to File a Brief Amicus Curiae. 
Signed by Judge Theodore D. Chuang on 3/17/2017. (C/M 03/17/2017 jf3s, 
Deputy Clerk) (Entered: 03/17/2017)

03/17/2017 163 ORDER granting 90 MOTION for Other Relief for Jane Doe #2 to Proceed 
Under Pseudonym. Signed by Judge Theodore D. Chuang on 3/17/2017. (jf3s, 
Deputy Clerk) (Entered: 03/17/2017)

03/17/2017 164 USCA Case Number 17-1351 for 160 Notice of Appeal, filed by Rex W. 
Tillerson, Department of Homeland Security, Department of State, Office of 
the Director of National Intelligence, John F. Kelly, Michael Dempsey, Donald 
J. Trump. Case Manager - Jeffrey Neal (krc, Deputy Clerk) (Entered: 
03/20/2017)

03/20/2017 165 PAPERLESS ORDER granting 147 Corrected Motion to Appear Pro Hac Vice 
on behalf of Katherine Huang. Directing attorney Katherine Huang to register 
online for CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-
registration. Signed by Clerk on 3/20/2017. (srd, Deputy Clerk) (Entered: 
03/20/2017)

03/20/2017 166 PAPERLESS ORDER granting 148 Corrected Motion to Appear Pro Hac Vice 
on behalf of Carlos Singer. Directing attorney Carlos Singer to register online 
for CM/ECF at http://www.mdd.uscourts.gov/electronic-case-filing-
registration. Signed by Clerk on 3/20/2017. (srd, Deputy Clerk) (Entered: 
03/20/2017)

03/20/2017 167 ORDER scheduling a telephone status conference for March 21, 2017 at 3:00 
p.m. Signed by Judge Theodore D. Chuang on 3/20/2017. (jf3s, Deputy Clerk) 
(Entered: 03/20/2017)

03/20/2017 168 NOTICE by HIAS, Inc., Paul Harrison, International Refugee Assistance 
Project, Jane Doe # 2, John Does 1 & 3, Muhammed Meteab, Middle East 
Studies Association of North America, Inc., Ibrahim Ahmed Mohomed of 
Intent to File a Motion for Preliminary Injunction of EO § 6 (Cox, Justin) 
(Entered: 03/20/2017)

PACER Service Center 
Transaction Receipt 

03/21/2017 16:29:06
PACER 
Login: ehimmelfarb:3141539:4299065 Client 

Code: 
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1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

SOUTHERN DIVISION 
 
  

 
INTERNATIONAL REFUGEE 
ASSISTANCE PROJECT, et al., 
 
                       Plaintiffs, 
                             
                            v. 
 
DONALD TRUMP, President of the 
United States, et. al., 
 
                   Defendants. 

 
 
 
 
 
CASE NO.  17-CV-00361-TDC 
 
 

 
 

DECLARATION OF NATASHA HALL 
 

I, Natasha Hall, hereby submit this declaration pursuant to 28 U.S.C. § 1746 and declare as 
follows: 
 

1. I am currently the Community Engagement Director with Mayday Rescue, an 
international non-profit organization that works to save lives and empower communities 
affected by war, natural disasters, and other crises. I have over a decade of experience 
working with refugees and on conflict, with a specialization in the Middle East. In 
particular, from January 2012 to August 2015, I was an immigration officer for United 
States Citizenship and Immigration Services (“USCIS”), during which time I conducted 
in-person interviews with hundreds of refugees from 20 different nationalities in 10 
countries. As an immigration officer, I interviewed refugees from all of the banned 
countries identified in the January 27, 2017 Executive Order signed by President Trump. 
I was also intimately involved in USCIS’s Middle East Refugee Processing Training 
program, a week-long training conducted every fiscal quarter that focuses on country 
conditions, spotting red flags, and the vetting procedure for Syrians, Iraqis, and Iranians. 

2. In addition to my work with USCIS, I have extensive professional experience working 
with humanitarian emergencies, particularly in the Middle East. I was a Fulbright Scholar 
in Jordan (2006-2007) and a Boren Fellow in Syria (2010). I have worked with RAND 
Corporation and other organizations on Middle East concerns, including salafi jihadi 
rhetoric, counter-terrorism, and stabilization. This work required a Top Secret/Sensitive 
Compartmented Information security clearance (2008-2009). In 2008 I went to Iraq at the 
behest of Ambassador Ryan Crocker to conduct an assessment of reconstruction efforts. I 
subsequently received a Master’s degree from Georgetown in International Relations and 
Security (2009-2011) with a certificate in Refugees and Humanitarian Emergencies. 
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2 

Since leaving USCIS in 2015, I have conducted in-depth research on Syria with Center 
for Civilians in conflict (2015-2016) and have been involved in the humanitarian 
response to the conflict through my work with Mayday Rescue.  

3. I am familiar with the Executive Order entitled “Protecting the Nation from Foreign 
Terrorist Entry into the United States,” signed by President Trump on January 27, 2017 
(the “Executive Order”). 

4. I have serious concerns about the disruptive and devastating impact the Executive Order 
has had, is having, and will have on the United States Refugee Assistance Program 
(“USRAP”) and the overall global refugee crisis. I am primarily concerned for three 
reasons. 

5. First, the drastic cut in the number of refugees admissible to the United States for the 
current fiscal year provides no logical benefit to the purported national security concerns 
articulated in the Executive Order. Refugee resettlement has never represented a 
profound threat to Americans’ safety. According to a report recently released by the Cato 
Institute, the annual chance of being killed in the United States by a terrorist attack 
committed by a refugee is 1 in 3.6 billion. Out of millions of refugees resettled to the 
United States over several decades, just 20 have committed or attempted attacks. These 
attacks killed three people, all in the 1970s, before the creation of the modern screening 
system that exists today.  

6. It is clear, moreover, that whoever drafted the Executive Order has no understanding of 
that screening system, to say nothing of United States immigration laws, international 
law, and the security threats facing our nation. The process for any citizen of a Middle 
Eastern or majority-Muslim country to get into the United States is tortuous and has 
become more so over the past 15 years, with additional screenings, interviews, and other 
background checks.  

7. For most refugees, the process starts with the United Nations’ refugee agency, the U.N. 
High Commissioner for Refugees (“UNHCR”). After registering with the UNHCR, 
refugees are interviewed about their story and biographical details, submit documents, 
and are subjected to screenings, such as home country reference checks and biological 
screenings such as iris scans. The UNHCR then decides if an applicant is suitable for 
resettlement and to which country the applicant can apply.  

8. Refugees then go through a further screening process conducted by non-governmental 
organization (“NGO”) or an international organization that manages a Resettlement 
Support Center (“RSC”), which assists in refugee processing. RSC staff conduct 
prescreening interviews of prospective refugees and prepare cases for submission to 
USCIS, which handles refugee adjudications. They look carefully for discrepancies 
between UNHCR interviews and their own interviews, as well as accompanying 
documentation, and relay this information to USCIS officers. 

9. By the time an immigration officer from USCIS at the Department of Homeland Security 
is ready to conduct an interview, the officer has a stack of biographical information on 
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the refugee. Immigration officers devoted to refugee processing go on “circuit rides” to 
countries where applicants reside to conduct detailed interviews and take biometrics 
(fingerprints). These officers are part of a specific division, the Refugee Affairs Division, 
which is tasked specifically with refugee processing. They undergo endless trainings to 
spot red flags, use immigration law effectively in adjudications, study country conditions, 
and analyze the information available from the nine different intelligence and national 
security agencies who vet each refugee applicant. They bring specialized fingerprinting 
and camera equipment to each location and take pictures and fingerprints themselves. All 
of this biographical and biometric information is filtered through all relevant United 
States government agencies. 

10. Since 9/11 and since two Iraqi refugees were caught communicating with Al Qaeda in 
Kentucky, coordination and information sharing between agencies has significantly 
improved, and the Refugee Affairs Division is devoted to coordinating the entire 
screening process. Over the past ten years, this screening process has grown increasingly 
intense. While refugee officers interview about six cases per day in Asia, refugee officers 
now interview only one to two Syrian or Iraqi cases per day because of extensive vetting 
questions, many of which are based on terrorism related inadmissibility grounds 
(“TRIG”). 

11. The interview process with a USCIS immigration officer is extremely detailed. While 
there are standard questions that need to be covered, each interview is not the same. The 
interview process follows a fluid progression where subjects must be covered but not 
always in the same way. Therefore, refugee applicants cannot memorize answers in 
response to a set number of questions. The interviews are transcribed so they can be 
matched up with other documentation and past interviews; they last hours and also cover 
travel patterns, discrepancies, and TRIG and other inadmissibility grounds, such as a 
refugee’s criminal record. Every detail of a refugee’s case is pored over and exhaustively 
analyzed. Oftentimes for Iraqis, Iranians, and Syrians in particular, they are re-
interviewed by DHS officers to cover issues not previously discussed or new information 
as it arises. 

12. Next, the United States government performs its own intensive screening. The refugees’ 
information and fingerprints (also taken by Homeland Security officers) are run through 
the databases of nine law enforcement, intelligence and security agencies and matched 
against criminal databases and biographical information, such as past visa applications. 
Behind the scenes, officers and supervisors of varying political stripes debate and discuss 
each case endlessly. At USCIS headquarters, officers conduct more research, reconciling 
multiple interview notes, country conditions, and background checks. These officers, like 
the officers who go on circuit rides, are trained to spot red flags or issues that might make 
someone inadmissible. If a national security threat emerges, certain nationalities are 
placed under tighter scrutiny. 

13. If and when refugees are finally approved by USCIS, they go through medical tests and 
cultural orientation. They come to the United States on a plane ticket, which they are 
supposed to pay back. They only receive 6 months of minimal help upon their arrival and 
then they are on their own. Integration, hospitality, and job and school placement are 
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therefore the most important aspects of the process once they arrive in the US. After one 
year in refugee status in the United States, refugees are required to apply to adjust to 
lawful permanent resident (“LPR”) status. 

14. During nearly four years as an immigration officer performing circuit rides, I interviewed 
hundreds of refugees. I saw countless refugees break down crying in my interview room 
because of the length and severity of the vetting process. While the average wait time 
from start to finish has been cited as 18-24 months for all refugees, many Syrians and 
Iraqis wait years rather than months for resettlement. In the case of Somalis, many wait 
their entire life for the opportunity to resettle to the US to the point where there is a word 
in the Somali language for obsession with resettlement. Many of these refugees wait for 
years in a camp, freezing in tents and unable to put their children in school. Some 
continue to receive threats; some are killed while waiting to be processed.   

15. The Executive Order contains no acknowledgement of the extensive, labor-intensive, 
time-consuming, and emotionally taxing process that refugees must endure to be admitted 
to the United States; nor does it recognize how effective this process is. As mentioned 
above, millions of refugees have resettled to the United States over several decades, but 
only 20 have committed or attempted domestic terror attacks. The Order’s sharp 
reduction in the overall number of admissible refugees, complete shutdown of Syrian 
refugees, as well as its call for more extensive vetting and uniform screening of refugees 
and other immigrants, is completely divorced from the real world and completely ignores 
the immense apparatus already in place to screen refugees.  

16. My second concern with the Executive Order is that the radical reduction in the number 
of refugees admissible to the United States for the current fiscal year has had immediate 
and devastating consequences on USRAP, as well as on the refugees who have been 
waiting for years to be allowed entry to the United States.  

17. The Refugee Act allows the President to set, at the beginning of each fiscal year, the 
annual number of U.S. refugee admissions (the “refugee cap”), as well as the allocation 
of these numbers by region of the world, after a consultation process with Congress. As 
part of the consultation process, the President is required to provide Congress with a 
range of information, including a description of the current refugee system, an analysis of 
the conditions of the countries from which refugees will be received, an analysis of the 
social, economic, and demographic impact of refugee admission on the United States, 
and an analysis of the impact the United States’ participation in refugee resettlement will 
have on the country’s foreign policy interests.  

18. This consultation process and the setting of the refugee cap occur before the beginning of 
the fiscal year because the U.S. vetting process for refugees, already described above, is 
extremely time consuming, involving coordination between numerous NGOs, 
international organizations, and U.S. federal agencies. The process is labor-intensive and 
is difficult to ramp up or ramp down in response to changing conditions.  

19. At the beginning of the fiscal year last October, President Obama set the cap on refugee 
admissions at 110,000 due to, among other things, the Syrian refugee crisis, which the 
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United Nations High Commissioner on Refugees (“UNHCR”) has called the “biggest 
humanitarian and refugee crisis of our time.” Before President Trump’s Executive Order, 
the United States aimed to consider for resettlement at least half of the refugees referred 
by the United Nations High Commissioner for Refugees (“UNHCR”) worldwide each 
year.  

20. The Executive Order has slashed the refugee cap for fiscal year 2017 by more than half, 
to 50,000. The fiscal year runs through the end of September 2017, but as of February 
already 41,000 refugees have been resettled in the United States. There are tens of 
thousands more refugees in the pipeline nearing the end of their years-long journey to get 
to the United States. These include thousands of people in vulnerable and dangerous 
situations, many of whom have begun selling their belongings, learning English, and 
taking their children out of school. Many of these people are in the process to come to the 
United States specifically, instead of another refugee resettlement country, because of 
family ties in the United States, because they worked for the United States government, 
or because there is simply no capacity elsewhere in the global refugee resettlement 
system.  

21. The Executive Order means that families will not be reunited. It means that mothers may 
be separated from their children, husbands, and providers. These familial separations can 
have painful repercussions for integration into the United States; building a small familial 
network is essential to building a life in, and being able to contribute positively to a new 
country.  

22. Already, USCIS has halted all circuit rides to conduct refugee processing interviews 
abroad. Even refugees who are nearly approved are now waiting, in limbo, while USCIS 
implements a triage system to determine which of the many thousands of waiting 
refugees will still be able to be resettled under the new cap. During this time, the security 
checks that refugees go through have begun to expire, which means that applicants will 
have to begin the process again, which will in turn slow the process for new applicants 
and create an enormous backlog. 

23. The consequences of the refugee cap reduction are real and severe. About 60 percent of 
the 11,000 Syrians resettled in the United States last year were children. The forthcoming 
delays could consume entire childhoods.  

24. I am, moreover, personally aware of Syrian activists who risked their lives to document 
the crimes of ISIS who have been shot dead, in broad daylight, in Turkey while awaiting 
the processing of their refugee applications by USCIS. The abandonment of these and 
many other refugees in the region is, without hyperbole, a death sentence.  

25. If the United States—already the largest resettlement country—refuses to accept refugees 
who have already begun the vetting process under the 110,000 cap set by President 
Obama at the beginning of the fiscal year, these refugees may not be able to continue in 
the resettlement process with another country and will therefore be stuck in limbo in 
extremely dangerous situations.  
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26. In my decade of experience working with refugees in humanitarian crises, I have never 
observed a curtailment or drawdown in the USRAP program without a precipitating 
reason or significant event. The Executive Order’s reduction of the number of refugees 
admissible to the United States has no precedent, even without taking into account the 
fact that there has been no precipitating world event to prompt such a drastic cut. 

27. Finally, I am concerned about the Executive Order and its effect on the United States’ 
relationship with other countries and its own citizens.  

28. With respect to the former, slashing the number of refugees resettled to the United States 
isolates us further from our allies and international law. Syria is facing the worst 
humanitarian crisis since World War II. The United States itself is directly responsible for 
destabilization in Iraq and Libya. Sudan witnessed what some have called a genocide. 
During these catastrophic events, the United States refugee resettlement program is a 
gesture to refugees and to our allies around the world to show that we are trying to do our 
part.  

29. The United States has long been a place where immigrants and refugees have been able 
to assimilate and be welcomed as Americans. More than anything else, the Executive 
Order is insulting to our allies in the Middle East, Africa, Asia, and Europe who have 
taken on millions of refugees.  

30. With respect to the latter, the Executive Order is also detrimental to the most important 
part of our refugee and immigration process: integration. As mentioned above, the cut in 
the refugee cap means that families who have been torn apart by horrific events well 
beyond their control will never be reunited in the United States. This has untold 
detrimental effects on the integration process for refugees here in the United States. 
Alienating these refugees in their new country—many of whom have and will become 
Americans—is a constitutional, socioeconomic, and national security disaster.   

I declare under penalty of perjury under the laws of the United States of America that the 
foregoing is true and correct. Executed on February 18, 2017 at Istanbul, Turkey. 
 
 
 
 
 
       ___________________________________ 
       Natasha Hall 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

SOUTHERN DIVISION 
 
  

 
INTERNATIONAL REFUGEE 
ASSISTANCE PROJECT, et al., 
 
                       Plaintiffs, 
                             
                            v. 
 
DONALD TRUMP, et al., 
 
                   Defendants. 

 
 
 
Civil Action No.: 8:17-CV-00361-TDC 
 
 
DECLARATION OF MARK HETFIELD, 
PRESIDENT AND CEO OF HIAS, INC., 
IN SUPPORT OF PLAINTIFFS’ MOTION 

FOR PRELIMINARY INJUNCTION 
 

 
 

DECLARATION OF MARK HETFIELD, PRESIDENT AND CEO OF HIAS, INC. 

I, Mark Hetfield, pursuant to 28 U.S.C. § 1746, declare as follows: 

 1. I am the President and Chief Executive Officer of HIAS, Inc., a Plaintiff in the 

above-captioned case.   

 2. HIAS was founded in 1881 as the Hebrew Immigrant Aid Society to assist Jews 

fleeing pogroms in Russia and Eastern Europe.  It is the world’s oldest—and only Jewish—refugee 

resettlement agency.  Today, HIAS serves refugees and persecuted people of all faiths and 

nationalities around the globe.  Since HIAS’s founding, the organization has helped more than 4.5 

million refugees start new lives. In 2016 alone, HIAS provided services to more than 350,000 

refugees and asylum seekers globally. 

3. HIAS has offices in twelve countries worldwide, including its headquarters in 

Silver Spring, Maryland, its principal place of business, and additional domestic offices in New 

York City and Washington, D.C.  

4. HIAS’s refugee resettlement work is grounded in, and an expression of, the 

organization’s sincere Jewish beliefs. The Torah, Judaism’s central and most holy text, commands 
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 2 

followers to welcome, love, and protect the stranger.  The Jewish obligation to the stranger is 

repeated in various ways throughout the Torah, more than any other teaching or commandment.  

HIAS believes that this religious commandment demands concern for and protection of persecuted 

people of all faiths.  The Torah also teaches that the Jewish people are to welcome, protect, and 

love the stranger because “we were strangers in the land of Egypt” (Leviticus 19:34).  Throughout 

their history, violence and persecution have made the Jewish people a refugee people.  Thus, both 

our history and our values lead HIAS to welcome all refugees in need of protection.  A refusal to 

aid persecuted people of any one faith, because of stigma attached to that faith, violates HIAS’s 

deeply held religious convictions. 

5. HIAS’s client base includes refugees and their families abroad and those located in 

the United States who are from Syria, Iraq, Iran, Sudan, Somalia, Yemen, Ukraine, Bhutan, the 

Democratic Republic of the Congo, Afghanistan, Eritrea, Tanzania, Ethiopia, Central African 

Republic, Burundi, South Sudan, Uganda, Russia, Belarus, Burma, and El Salvador, among other 

countries.  HIAS also provides services to individuals entering the United States under the Special 

Immigrant Visa (“SIV”) program available to persons who worked with the U.S. Armed Forces as 

a translator or interpreter in Iraq or Afghanistan. 

6. HIAS is one of nine non-profit organizations, called “Resettlement Agencies,” 

designated by the federal government to undertake this humanitarian work through cooperative 

agreements with the U.S. Department of State and the U.S. Department of Health and Human 

Services.  To serve these refugees, HIAS currently holds sub-agreements with 18 local 

organizations (“affiliates”) who operate and oversee 21 resettlement sites across the country.  A 

resettlement site is an office of one of the Resettlement Agencies; it could be either an affiliate or 

a sub-office of an affiliate.  There may be more than one resettlement site in a single city, 
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 3 

depending on how many national agencies have offices there.  HIAS itself also directly operates a 

resettlement site in New York City, and, before the Executive Order was signed, was on the verge 

of expanding to an additional resettlement site in Westchester County, New York, which had been 

approved by the Department of State. 

7. HIAS is assigned clients via the Department of State’s allocation process, which 

determines which refugee clients will be resettled by HIAS. Others clients—already residing in 

the United States—connect with HIAS when they come to one of HIAS’s local affiliates to file 

paperwork to initiate requests for refugee status for their relatives abroad.   

8. HIAS’s work with the federal government occurs pursuant to several different 

cooperative agreements, including a Cooperative Agreement with the Department of State that 

provides funding for the Reception and Placement program. In Federal Fiscal Year (“FFY”) 2017, 

HIAS’s approved budget through this agreement was $11.4 million, including funding for 

headquarters, affiliates, and direct assistance to refugees.  Through headquarters staff, HIAS 

interfaces with the Department of State’s contractor for refugee processing, places cases with local 

affiliates, monitors the refugees’ travel to the United States and their final destination in the United 

States, monitors affiliates for ongoing compliance, and works with the affiliates to ensure effective 

and timely service delivery to the new arrivals.  The total budget under the cooperative agreement 

is approved at the beginning of the fiscal year, although the Department of State allocates the funds 

in portions throughout the year, depending on the amount of funding approved by Congress. 

9. The largest source of funding for refugee resettlement by HIAS and its affiliates is 

the funding for Reception and Placement services for new refugee arrivals.  These funds are 

provided by the government on a per capita basis, currently at the rate of $2,075 per refugee.  That 

amount includes $1,125 of direct assistance per refugee and $950 for affiliate staff support per 
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refugee.  The funding provided by the Department of State through the Reception and Placement 

program is intended to cover expenses for the refugees’ initial period of resettlement, up to three 

months after arrival.  With this funding, HIAS and its affiliates must find housing for the refugees, 

provide them with money for rent and utilities for up to three months, and supply them with initial 

food and medical care before government-funded benefits begin.  In addition, with this funding, 

the affiliates pay for case management services for the refugees, which include meeting the 

refugees at the airport and bringing them to their new homes, providing initial safety orientation 

followed by weeks of extensive cultural orientation to adjust them to life in America, and assisting 

them in enrolling in ESL classes, school, employment services, and benefits programs (including 

Medicare, food stamps and Supplemental Security Income for the elderly and disabled).   

10. In FFY 2016, HIAS’s Cooperative Agreement with the Department of State 

provided that HIAS and its affiliates would resettle 3,768 refugees and SIVs in the United States. 

However, as the number of refugees and SIV’s approved for admission increased, HIAS eventually 

resettled 4,191 individuals that year. The Department of State, aware that it would significantly 

increase capacity for refugees in FFY 2017, then requested that HIAS apply for higher numbers of 

arrivals as the refugee program expanded.  As a result, in its cooperative agreement for FFY 2017, 

HIAS was engaged to resettle 4,794 refugees and SIVs.  

11. The Presidential Determination on Refugee Admissions for Fiscal Year 2017, 

signed in September 2016, authorized the admission of up to 110,000 refugees.  Under the Section 

5(d) of the Executive Order, however, that number will be drastically reduced to 50,000 refugees.  

As a result, HIAS and its affiliates will not be able to resettle a significant portion of planned-for 

arrivals.  Indeed, the Department of State just notified HIAS that, because of the Executive Order’s 

cap, HIAS’s resettlement obligation for FFY 2017 would be reduced by 39 percent to 2,912 
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refugees and SIVs. Attached hereto as Exhibits 1 and 2 are true and correct copies of two email 

communications sent to HIAS staff by the Department of State, dated February 16, 2017 and 

February 17, 2017 respectively, outlining the changes mandated as a result of Section 5(d) of the 

Executive Order.  Because HIAS is projected to have already resettled 1,924 refugees and SIVs 

for this fiscal year by the end of February, it will be permitted to resettle only 988 additional 

refugees and SIVs for the remainder of the year.   

12. The financial losses to HIAS and its affiliate network—up to $2.2 million—will be 

crippling, especially for many of HIAS’s affiliates, which are heavily dependent on funding that 

flows through HIAS. 

13. The risk that Section 5(d) of the Executive Order poses to the viability of HIAS, its 

affiliates, and the vital services they provide to refugees is very real.  World Relief, one of the 

other nine resettlement agencies that partners with the government, has already announced that it 

will be forced to lay off 140 staff members and close five of its offices due to the Executive Order.  

Even though enforcement of some provisions of the Executive Order have been enjoined, the 

mandate to reduce refugee admissions to 50,000 remains in place; it will significantly impede 

HIAS’s work for the government and the services provided to refugees, causing irreparable harm 

to HIAS, its affiliates, and its clients. HIAS itself has already been precluded from refilling key 

positions, and will likely find itself in the same position as World Relief vis-à-vis layoffs if the 

Section 5(d) continues to be implemented.  These staff losses negatively impact the services that 

HIAS is able to provide to refugees.  

14. Affiliates, who hold sub-agreements under HIAS, operate and oversee a number of 

resettlement sites and are an integral part of the resettlement process; indeed, without them, it 

would be nearly impossible to ensure that refugees are properly resettled and integrated into 
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communities.  However, as a result of the financial losses stemming from the cap on refugees, 

some of HIAS’s affiliates will be forced to shut down permanently or significantly pare back their 

resettlement programs and sites.  Several affiliates have already laid off staff in response to the 

Executive Order.  For example, HIAS’s affiliate in Ohio—US Together—has already laid off 6.5 

employees at just one resettlement site.  Many of the staff who have lost their jobs or are likely to 

be laid off are staff who work directly with refugee clients, and are often former refugees 

themselves.  HIAS also operates a direct resettlement site out of its New York office. If Section 

5(d) of the Executive Order remains in place, it is likely that reductions in funding will require 

HIAS to lay off employees at its New York site.       

15. When sites are shuttered or their capacity significantly decreased through staff 

layoffs and cut resources, the local expertise and relationships—developed by affiliate staff, often 

over years and years—is lost entirely or substantially diminished.  Building a new resettlement 

site can take months or years of relationship-building, including cooperation with local 

government and elected officials, businesses who would be potential employers, landlords, and the 

refugee communities themselves.  

16. In particular, in establishing and operating these sites, affiliates depend heavily on 

volunteer networks and support within interfaith religious communities to assist in carrying out 

resettlement; once sites close or are reduced in size, these volunteer networks will become 

disengaged and eventually dissipate.  In Wilmington, Delaware, for example, a site that opened in 

FFY 2017, the Jewish Family Services office has developed a coalition of 28 organizations and 

faith communities.  The coalition consists of large numbers of local churches, including 

Presbyterian, Mormon, and Methodist churches, as well as mosques and synagogues—all eager to 

support refugees. They have, in fact, already prepared to welcome newcomers to their 
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 7 

communities.  Building these relationships, which are key to a site’s operation, takes months of 

staff time.  Thus, once a resettlement program or site is shut down or reduced in capacity, reopening 

or re-expanding it (even if the limitation in Section 5(d) were later lifted and funds were to flow 

once again through HIAS) could take months or years, if it is able to be done at all. And, if the 

limitation in Section 5(d) were later lifted and an influx of refugees allowed in, HIAS and its 

affiliates would be left with a diminished ability to serve that influx of refugees all at once.  

17. Closure or reduction in size of resettlement sites and affiliate programs in the 

middle of the program year not only will leave refugees at those sites in a lurch and without 

desperately needed support, but it will also place strain on other sites supported by HIAS. The 

availability of fewer sites for refugee resettlement imposes a significant burden on other sites, 

pressuring them to accept more refugees. As sites grow too large, services become too diffuse and 

local integration of the refugee population becomes more difficult. 

18. Moreover, the existence of fewer sites within HIAS’s resettlement affiliate network 

limits the type of assistance refugees can receive because it results in less variety in terms of 

specialization by site and ability within the network to welcome different kinds of refugees with 

different vulnerabilities.  For example, one of the affiliate sites with which HIAS currently works 

has been specially set up to address the unique challenges faced by LGBTI refugees.  The Jewish 

Family and Community Services East Bay in Walnut Creek, California, has developed a 

specialization in serving this population by connecting them to appropriate, available community 

resources.  As another example, the Jewish Family Services of Buffalo and Erie County operates 

a program to serve deaf refugees, offering services otherwise unavailable from other HIAS 

affiliates.  And the US Together site in Toledo is managed by a Resettlement Director who is from 

the Syrian community, and the site has staff with language and cultural competency to specifically 
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serve this population.  If some of these sites are forced to close due to funding and arrival cuts, the 

quality and range of specialized services that HIAS can provide to refugees facing special 

challenges will be diminished.  

19. For these reasons, and in reliance on the Department of State’s representation that 

it needed HIAS to take on increased numbers of refugees, HIAS began developing a formal plan 

to add new resettlement sites to its network and to expand existing sites. HIAS secured private 

funding and allocated funding from HIAS’s private fundraising to support affiliate program 

expansion.  For example, prior to securing any public funding for new sites, HIAS gave some 

affiliates grant funding of between $50,000 and $100,000 to build their capacity. These were 

typically matched by local fundraising, all through private fundraising dollars.  

20. In addition, in reliance on the Department of State’s representation that it needed 

HIAS to take on increased numbers of refugees, two staff members were hired to develop new 

partnerships and conduct a thorough review to identify and develop strong new resettlement sites. 

This process included developing an index to measure a locality for its strength as a potential 

resettlement site, including analyses of affordable housing, job growth, and involvement in 

welcoming community efforts.  HIAS’s staff then developed relationships with various local 

organizations to gauge interest in site development over a period of several months. The process 

culminated in the selection of six new sites in Wilmington, Delaware; Pittsfield, Massachusetts; 

Niagara Falls, New York; Tacoma, Washington; Westchester, New York; and Madison, Wisconsin 

— all of which were approved by the Department of State to host 50 refugees each.  While 

timelines may vary, a typical site may require an initial investment of approximately 9-12 months 

of effort and then additional years to strengthen the site and cultivate additional resources and 

relationships, allowing the site to scale to accept greater numbers of refugee arrivals.   In addition, 
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HIAS’s staff invests considerable time into training and coaching employees and volunteers at 

new sites, which is necessary because the refugee program is complex, involving extensive, 

detailed requirements.   

21. Because of the Section 5(d) directive to drastically cut refugee admissions, several 

of these sites, which took months or even years to develop, already have suspended operations and 

may be forced to close. The resources expended to identify and establish these new sites, as well 

to expand several other existing sites, are not recoverable.  For example, the new site in 

Wilmington invested in new staff, built community and volunteer relationships, and established 

the infrastructure for the new program.  The program had expected to receive 50 refugees but has 

received only nine refugees so far, and anticipates just fourteen more.  These numbers are 

insufficient to justify a continuing staff, and the agency faces a loss of initial funding. 

22. Because of the devastating toll that the cap will take on HIAS, its affiliates, and the 

services they provide, the injury and harm that HIAS will suffer is irreparable, and HIAS cannot 

be made whole by a payment of damages at the end of this litigation. 

23. HIAS’s clients will also suffer irreparable injury as a result of Section 5(d) of the 

Executive Order.  Clients already in the United States and clients who are allowed to enter will 

received diminished and more limited services than would otherwise be available through HIAS 

and its affiliates.  Meanwhile, if the Executive Order remains in place, many clients will be denied 

entry entirely or their entry will be substantially delayed because of Section 5(d).  

24. At the time that the Executive Order was signed, there were 67,689 approved 

refugees in the U.S. pipeline. This included 13,928 Somalis, 10,680 Iraqis, 8,886 Syrians, 1,805 

Sudanese, 983 Iranians, and 29 Yemenis.  These refugees were spread across the nine Resettlement 

Agencies, including HIAS.  Specifically, HIAS has identified more than 1,360 clients worldwide 
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who were allocated through the Department of State process, have been vetted, and have been 

approved for refugee status.  These refugees have already been allocated and assured to one of 

HIAS’s resettlement sites.  However, because of the recent notice that HIAS’s resettlement 

commitment will be cut by 39 percent, some of these refugees will not be able to enter the country 

in FFY 2017.  Moreover, even those for whom travel is eventually booked for FFY 2017 will be 

severely delayed in arrival. Every day that these clients’ resettlement is delayed, they remain in 

precarious situations. 

25. Many of HIAS’s clients abroad, whose refugee status has been approved but have 

yet to be scheduled for travel, have family members in the United States, also HIAS clients, who 

will suffer as a result of the delay in reuniting with their family members.  Some of these U.S. ties 

are, in fact, individuals who petitioned for refugee status (often through HIAS) for their family 

members. For example, some HIAS clients have been granted refugee status through the Central 

American Minors program, which permits U.S. relatives of persecuted children in Central America 

to petition for these children to immigrate here.  These children remain in vulnerable and dangerous 

situations in their home countries, despite having been approved for refugee status, and their U.S. 

family members are forced to endure continued separation from and concern for these children. 

26. In addition, more than 1,300 refugee applications initiated through HIAS by family 

members residing in the United States remain pending for HIAS clients abroad. The adjudication 

of these applications has been or will be substantially delayed because of Section 5(d) of the 

Executive Order.  In fact, since the order was signed, consideration of most refugee applicant cases 

in need of security checks have been suspended.  This means that, for many refugees in the 

pipeline, security checks that typically lasted 18-24 months will now be paused and restarted, 

potentially adding years to their wait for stable resettlement.  The delay in processing of these 
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applications will subject these clients to further risk of persecution and abuse in their current 

situations, and their family members who petitioned for them to come to the United States will 

remain in limbo as to whether they will ever be reunited.  

27. The refugees that HIAS assists in entering the country are well-vetted by the U.S. 

government.  These are individuals and families who are granted refugee status because they have 

fled their own countries due to certain kinds of persecution. These refugees are selected for third-

country resettlement precisely because they have vulnerabilities that make continued residence in 

first countries of asylum or repatriation to their home countries unsafe.  They are people who 

simply want to live a life in safety and freedom, and, to my knowledge, none who have been 

assisted by HIAS has ever been implicated in any terrorist act.  I’ve set forth in the paragraphs 

below just a few examples of HIAS clients who have been affected by the Executive Order and 

will likely be harmed by the drastic cut in the number of refugees that will be allowed to enter the 

United States this year. 

28. Fawzia1 is a Muslim Somali refugee who fled her country in 2011 because of the 

ongoing persecution.  Her sister was raped and her brother was shot by armed groups in Somalia.  

Her family originally fled Somalia to India where she met and married her husband, another 

refugee of the civil war in Somalia.  Fawzia, however, was resettled to the United States without 

her husband and has not seen him for two years.  She talks to him every day and finds it extremely 

hard to live without him.  Her husband is not yet scheduled to enter the United States.   

29. Yessenia is a Salvadoran woman who has been living in the United States since 

1999.  She left her daughter behind in El Salvador and has created a new life for herself in this 

country.  Yessenia, who has lawful status here, expects to soon marry her U.S. citizen fiancé.  Her 

                                                 
1 All refugee and family names in this affidavit have been changed to protect client identities.  Declarations are on 
file in HIAS’ headquarters in Silver Spring, Maryland.   
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daughter Maria, however, has faced increased risk from the gangs in El Salvador.  They have 

targeted her because she has family in the United States and have been extorting her.  The gangs 

are threatening to kill Maria, her older brother, her grandmother (Yessenia’s mother), and the rest 

of the family living in El Salvador.  Children like Maria are victims of gang violence every day in 

El Salvador.  Maria has been approved as a refugee through the Central American Minors program 

but is not yet scheduled to travel to the United States.  

30. Magan is an elderly refugee from Somalia who has been in the United States for 

more than a year.  He is waiting for his daughter and her children, his grandchildren, to join him 

in the United States through the refugee program.  He reports that he has not been able to sleep 

since learning of the Executive Order for fear that they will be blocked from finally finding safety 

in the United States.  Magan’s family was scheduled to travel to the United States in February but 

their flight was cancelled after the Executive Order was signed.   Magan worries that he will die 

without seeing his daughter again, and as a Muslim, he reads the Quran and makes extra prayers 

for his family’s health and safety.  Magan feels that he has already suffered enough as he lost his 

first wife in the conflict in Somalia.  He is waiting in the hope that he will be reunited with his 

family.     

31. Elias, his sister, and his sister’s children are Muslim refugees in the United States 

who fled the conflict in Syria.  Elias and his sister arrived here without their mother and father, 

who fled Syria to Jordan four years ago when their lives were endangered.  It is illegal for Elias’s 

parents to work in Jordan so they are struggling financially, and heartbroken over being separated 

from their children and grandchildren. They are only able to pay rent for an apartment because 

Elias sends them money.  Elias knows his parents have already been interviewed three times by 

the UNHCR and the US government but is waiting for further information.     
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32.  Sunam is a lawful permanent resident, originally from Nepal, whose brother 

remains in a refugee camp in Eastern Nepal.  Sunam’s brother has been in the camp his entire life.  

Sunam knows how difficult life is in the camp, which she left in 2014 after being resettled in the 

United States.  Sunam and her brother talk on the phone nearly every week.  Sunam understands 

that the basic rations being delivered to the refugee camp have been cut off.  Sunam does not know 

when they will come in again.  Sunam’s brother was fully approved to enter the United States as a 

refugee and was supposed to travel in June of 2016, but his travel was delayed for medical reasons 

and has not been rescheduled.  Sunam hopes that her brother is able to join her soon.     

33. Eden is a lawful permanent resident who came to the United States from Eritrea in 

2010.   She taught herself English, attends nursing school and has just applied for citizenship.  

Eden recently had her first child, a joyful occasion that was tinged with sadness because her mother 

could not be with her.  Eden’s mother remains in a precarious situation in Ethiopia, where she has 

been waiting to come to the United States as a refugee.  She had to flee from Eritrea after being 

harassed for her religion as a Pentecostal Christian.  Eden’s mother has been fully vetted and 

approved as a refugee, but her travel was cancelled around the time of the Executive Order and 

has not been rescheduled.  Eden has not seen her mother for seven years.  She worries about her 

getting older, with worsening health, and is desperate for her son to meet his grandmother. 

34. Even though certain portions of the Executive Order have been enjoined, many of 

the vetted and approved refugees discussed above will not be scheduled for travel to the United 

States before the 50,000 limitation set forth in Section 5(d) is reached, while others who have 

refugee applications pending will suffer enormous delays in their adjudication. 
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 I hereby declare under penalty of perjury that the foregoing is true and correct. 

 

       
_________________________ 

      Mark Hetfield 
      
     Executed this 22nd day of February 2017 
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1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

SOUTHERN DIVISION 
 
  

 
INTERNATIONAL REFUGEE 
ASSISTANCE PROJECT, et al., 
 
                       Plaintiffs, 
                             
                            v. 
 
DONALD TRUMP, et al., 
 
                   Defendants. 

 
 
 
Civil Action No.: 8:17-CV-00361-TDC 
 
 
DECLARATION OF JUSTIN B. COX IN 
SUPPORT OF PLAINTIFFS’ MOTION 

FOR PRELIMINARY INJUNCTION 
 

 
 

DECLARATION OF JUSTIN B. COX  
 

I, Justin B. Cox, upon my personal knowledge, hereby submit this declaration 

pursuant to 28 U.S.C. §1746 and declare as follows: 

1. I am an attorney with the National Immigration Law Center (NILC) and am counsel 

of record for Plaintiffs in the above-referenced action. 

2. Attached as Exhibit 1 is a true and correct copy of what appears to be a draft version 

of the Executive Order at issue in this case.  The draft was obtained and published by Vox Media, 

and is available online at https://cdn0.vox-

cdn.com/uploads/chorus_asset/file/7872557/Protecting_the_Nation_from_Terrorist_Attacks_by_

Foreign_Nationals.0.pdf.   See also Matthew Yglesias & Dara Lind, Read Leaked Drafts of 4 White 

House Executive Orders on Muslim Ban, End to DREAMer Program, and More (Jan. 25, 2017), 

http://www.vox.com/policy-and-politics/2017/1/25/14390106/leaked-drafts-trump-immigrants-

executive-order.  
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2 
 

3. Attached as Exhibit 2 is a true and correct copy of the Joint Declaration of 

Madeleine K. Albright, et. al, submitted on February 6, 2017 in Washington v. Trump, No. 17-

35105 (9th Cir.).  A copy of the declaration is also available on the website of the Ninth Circuit 

Court of Appeals at http://cdn.ca9.uscourts.gov/datastore/general/2017/02/06/17-

35105%20opposition%20exhibit.pdf.  

4. Attached as Exhibit 3 is a true and correct copy of a press release issued on 

February 15, 2017 by World Relief entitled, “Evangelical Relief Organization World Relief 

Announces the Layoff of 140+ Staff and Closure of Five Local Offices Due to the Trump 

Administration’s Reduction in Refugee Resettlements in the U.S.”  The press release is also 

available on the website of World Relief at 

https://static1.squarespace.com/static/569ed9b3a976af229c5ff3cd/t/58a4ec3a5016e189aff42095/

1487203386908/WR_Press_Release_OfficeClosings_2017.pdf.  

5. Attached as Exhibit 4 is a true and correct copy of the Congressional Research 

Service report entitled, “Executive Authority to Exclude Aliens: In Brief,” by Kate M. Manuel, 

dated January 23, 2017. 

6. Attached as Exhibit 5 is a true and correct copy of the law review article by 

Deborah E. Anker and Michael H. Posner entitled, The Forty Year Crisis: A Legislative History of 

the Refugee Act of 1980, 19 San Diego L. Rev. 9 (1981). 

I declare under penalty of perjury and under the laws of the United States that the foregoing 

is true and correct.  Executed in Atlanta, Georgia on February 22, 2017. 

 
/s/ Justin B. Cox   
Justin B. Cox 
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ACTION 

THE WHITE HOUSE 
WASHINGTON 

1/23/2017 

MEMORANDUM FOR THE PRESIDENT 

THROUGH: 

SUBJECT: 

Purpose 

ANDREW BREMBERG 

Executive Order on Protecting the Nation from Terrorist Attacks by 
Foreign Nationals 

",~, 

f' J 
With this Executive Order, President Trump will heLpful fulfill several campaign 
promises by protecting Americans and legal immigrants from foreign nationals who 
intend to commit terrorist attacks in the United States by preventing such individuals 
from exploiting U.S. immigration laws. 

Background 

The visa'adjudication and issuance process plays a crucial role in detecting individuals 
with terrorist ties and stopping them from entering the United States. Since the terrorist 
attacks of September 11, 2001, there have been at least 380 foreign-born individuals 
convicted of terrorism or terrorism-related offenses in the United States (representing the 
large majority of all such convictions in the United States). Each of these cases 
demonstrates, in our fight against terrorism, that the enemy is not only capable of 
bypassing screening, but also of recruiting and radicalizing others after they are admitted 
to the United States. 

The U.S. State Department issued over 11 million visas during FY 2015, and U.S. 
Citizenship and Immigration Services (USCIS) receives and adjudicates six million 
immigration-benefits petitions per year. Such a high number provides ample opportunity 
for a foreign national with malicious intent to exploit our system in order to do us harm, 
especially when corning from a country without the law-enforcement infrastructure 
necessary to allow even rudimentary vetting. 

Discussion 

This Executive Order fulfills several key campaign promises related to immigration by, 
among other things: (1) suspending visa issuances to countries where adequate screening 
cannot occur; (2) implementing uniform screening standards across all immigration 
programs to ensure that those who corne to the United States do not pose a risk to public 
safety or national security; (3) suspending the Refugee Admissions Program for 120 days 
to determine which nationalities post the least risk for admission to the United States; (3) 
expediting completion of the biometric entry-exit system; (4) ensuring that applicants for 

1 
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visas are, in fact, interviewed before approval; and (5) aligning visa-validity periods with 
the law. 

Recommendation 
I recommend that you sign the attached Executive Order. 

Approve _________ _ 
Disapprove ________ _ 
Needs more discussion -----

2 
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Executive Order-Protecting the Nation from Terrorist Attacks by Foreign Nationals 

EXECUTIVE ORDER 

PROTECTING THE NATION FROM TERRORIST ATTACKS BY FOREIGN 
NATIONALS 

By the authority vested in me as President by the Constitution and laws ofthe United 
States of America, including the Immigration and Nationality Act (8 U.S.c. 1001 et seq.) 
(INA), and section 301 of title 3, United States Code, and to protect the American people 
from terrorist attacks by foreign nationals admitted to the United States, it is hereby 
ordered as follows: 

Section 1. Purpose. The visa-issuance process plays a crucial role in detecting 
individuals with terrorist ties and stopping them from entering the United States. Perhaps 
in no instance was that more apparent than with the terrorist attacks of September 11, 
2001, when State Department policy prevented consular officers from properly 
scrutinizing the visa applications of several of the 19 foreign nationals who went on to 
murder nearly 3,000 Americans. And while the visa-issuance process was reviewed and 
amended after the September 11 attacks to better detect would-be terrorists from 
receiving visas, these measures did not stop attacks by foreign nationals who were 
admitted to the United States. 

Hundreds of foreign-born individuals have been convicted or implicated in terrorism
related crimes since September 11, 2001, including foreign nationals who entered the 
United States after claiming asylum; after receiving visitor, student, or employment visas; 
or through the U.S. refugee resettlement program. Deteriorating conditions in certain 
countries due to war, strife, disaster, and civil unrest increase the likelihood that terrorists 
will use any means possible to enter our country. The United States must be vigilant 
during the visa-issuance process to ensure that those approved for admission do not 
intend to harm Americans and that they have no ties to terrorism. 

In order to protect Americans, we must ensure that those admitted to this country do not 
bear hostile attitudes toward our country and its founding principles. We cannot, and 
should not, admit into our country those who do not support the U.S. Constitution, or 
those who would place violent religious edicts over American law. In addition, the 
United States should not admit those who engage in acts of bigotry and hatred (including 
"honor" killings, other forms of violence against women, or the persecution of those who 
practice other religions) or those who would oppress members of one race, one gender, or 
sexual orientation. 

Sec. 2. Policy. It is the policy of the United States to: (a) protect our citizens from foreign 
nationals who intend to commit terrorist attacks in the United States; and 
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(b) prevent the admission of foreign nationals who intend to exploit United States 
immigration laws for malevolent purposes. 

Sec. 3. Suspension of Issuance of Visas and Other Immigration Benefits to Nationals of 
Countries of Particular Concern. (a) The Secretary of Homeland Security, in 
consultation with the Secretary of State and the Director of National Intelligence, shall 
immediately conduct a review to determine the information needed from any country for 
adjudication of any visa, admission, or other benefit under the INA (adjudications) 
adequate to determine that the individual seeking the benefit is who the individual claims 
to be and is not a security or public-safety threat. 

(b) The Secretary of Homeland Security, in consultation with the Secretary of State and 
the Director of National intelligence, shall submit to the President a report on the results 
of the review described in subsection (a), including the Secretary of Homeland Security'S 
determination of the information needed for adjudications and a list of countries that do 
not provide adequate information, within 30 days of the date of this order (excluding 
those foreign nationals traveling on diplomatic visas, North Atlantic Treaty Organization 
visas, and C-2 visas for travel to the United Nations). The Secretary of Homeland 
Security shall provide a copy of the report to the Secretary of State and Director of 
National Intelligence. 

(c) To temporarily reduce investigative burdens to relevant agencies during the review 
period described in subsection (a) of this section, to ensure the proper review and 
maximum utilization of available resources for the screening of foreign nationals, and to 
ensure that adequate standards are established to prevent the terrorist or criminal 
infiltration of foreign nationals, pursuant to section 212(f) of the INA I hereby find that 
the immigrant and nonimmigrant entry into the United States of aliens from countries 
designated pursuant to Division 0, Title II, Section 203 of the 2016 consolidated 
Appropriations Act (H.R. 2029, P.L. 114-113), would be detrimental to the interests of 
the United States, and I hereby suspend entry into the United States, as immigrants and 
nonimmigrants, of such persons for 30 days from the date of this order. 

(d) Immediately upon receipt of the report described in subsection (b) of this section 
regarding the information needed for adjudications, the Secretary of State shall request all 
foreign governments that do not supply such information to start providing such 
information regarding their nationals within 60 days of notification. 

(e) After the 60-day period described in subsection (d) of this section expires, the 
Secretary of Homeland Security, in consultation with the Secretary of State, shall submit 
to the President a list of countries recommended for inclusion on a Presidential 
proclamation that would prohibit the entry of foreign nationals (excluding those foreign 
nationals traveling on diplomatic visas, North Atlantic Treaty Organization visas, and C-
2 visas for travel to the United Nations) from countries that do not provide the 
information requested pursuant to subsection (d) of this order until compliance occurs. 
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(f) At any point after submitting the list described in subsection (e) of this section, the 
Secretary of State or the Secretary of Homeland Security may submit to the President the 
names of any additional countries recommended for similar treatment. 

(g) Notwithstanding a suspension pursuant to subsection (c) of this section or pursuant to 
a Presidential proclamation described in subsection (e) of this section, the Secretaries of 
State and Homeland Security may, on a case-by-case basis, and when in the national 
interest, issue visas or other immigration benefits to nationals of countries for which visas 
and benefits are otherwise blocked. 

(h) The Secretaries of State and Homeland Security shall submit to the President a joint 
report on the progress in implementing this order within 30 days of the date of this order, 
a second report within 60 days of the date of this order, a third report within 90 days of 
the date of this order, and a fourth report within 120 days of the date of this order. 

Sec. 4. Implementing Uniform Screening Standards for all Immigration Programs. (a) 
The Secretary of State, the Secretary of Homeland Security, the Director of National 
Intelligence, and the Director of the Federal Bureau ofInvestigation shall implement a 
program during the adjudication process for immigration benefits to identify individuals 
seeking to enter the United States on a fraudulent basis, with the intent to cause harm, or 
who are at risk of causing harm subsequent to their admission. This program will include 
the development of uniform screening standards and procedures, such as in-person 
interviews; the creation of a database of identity documents proffered by applicants to 
ensure that duplicate documents are not used by multiple applicants; amended application 
forms that include questions aimed at identifying fraudulent answers and malicious 
intent; a mechanism to ensure that the applicant is who the applicant claims to be; a 
process to evaluate the applicant's likelihood of becoming a positive contributing 
member of society, and the applicant's ability to make contributions to the national 
interest; and, a mechanism to assess whether or not the applicant has the intent to commit 
criminal or terrorist acts after entering the United States. 

(b) The Secretary of Homeland Security, in conjunction with the Secretary of State, 
Director of National Intelligence, and the Director of the Federal Bureau of Investigation, 
shall submit to the President an initial report on the progress ofthis directive within 60 
days of the date of this order, a second report within 100 days of the date of this order, 
and a third report within 200 days of the date of this order. 

Sec. 5. Realignment of the Us. Refugee Admissions Programfor Fiscal Year 2017. (a) 
The Secretary of State shall suspend the U.S. Refugee Admissions Program (USRAP) for 
120 days. During the 120-day period, the Secretary of State, in conjunction with the 
Secretary of Homeland Security, shall review the USRAP application and adjudication 
process to determine what additional procedures can be taken to ensure that those 
approved for refugee admission do not pose a threat to the security and welfare of the 
United States, and shall implement such additional procedures. Refugee applicants who 
are already in the USRAP process may be admitted upon the initiation and completion of 
these revised procedures. Upon the date that is 120 days after this order, the Secretary of 
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State shall resume USRAP admissions only for nationals of countries for whom the 
Secretary of Homeland Security, the Secretary of State, and the Director of National 
Intelligence have jointly determined that sufficient safeguards are in place to ensure the 
security and welfare of the United States. 

(b) Upon the resumption of US RAP admissions, the Secretary of State, in consultation 
with the Secretary of Homeland Security, is further directed to make changes, to the 
extent permitted by law, to prioritize refugee claims made by individuals on the basis of 
religious-based persecution, provided that the religion of the individual is a minority 
religion in the individual's country of nationality. Where necessary and appropriate, the 
Secretaries of State and Homeland Security shall recommend legislation to the President 
to assist with such prioritization. 

(c) The Secretaries of State and Homeland Security, as appropriate, shall cease refugee 
processing of and the admittance of nationals of Syria as refugees until such time as I 
have determined that sufficient changes have been made to the USRAP to ensure its 
alignment with the national interest. 

(d) Notwithstanding any previous Presidential determination regarding the number of 
refugee admissions for Fiscal Year 2017, the Secretaries of State and Homeland Security 
may only process and admit a total of 50,000 refugees during Fiscal Year 2017. During 
the 120-day suspension provided by section 5(a), the Secretary of State and the Secretary 
of Homeland Security shall initiate appropriate consultations in connection with this 
determination, including with respect to the allocation among refugees of special 
humanitarian concern to the United States. 

(f) Notwithstanding the temporary suspension imposed pursuant to subsection (a) of this 
section, the Secretaries of State and Homeland Security may admit individuals to the 
United States as refugees on a case-by-case basis when in the national interest. Further, 
during the temporary suspension period described in subsection (a), the Secretaries of 
State and Homeland Security may continue to process as refugees those refugee claims 
made by individuals on the basis of religious-based persecution, provided that the 
religion of the individual is a minority religion in the individual's country of nationality. 

(g) The Secretary of State shall submit to the President an initial report on the progress of 
the directive in subsection (b) of this section regarding prioritization of claims made by 
individuals on the basis of religious-based persecution within 100 days of the date of this 
order and shall submit a second report within 200 days of the date of this order. 

Sec. 6. Establishment of Safe Zones to Protect Vulnerable Syrian Populations. Pursuant 
to the cessation of refugee processing for Syrian nationals, the Secretary of State, in 
conjunction with the Secretary of Defense, is directed within 90 days of the date of this 
order to produce a plan to provide safe areas in Syria and in the surrounding region in 
which Syrian nationals displaced from their homeland can await firm settlement, such as 
repatriation or potential third-country resettlement. 
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Sec. 7. Rescission of Exercise of Authority Relating to the Terrorism Grounds of 
Inadmissibility. The Secretaries of State and Homeland Security shall, in consultation 
with the Attorney General, consider rescinding the exercises of authority in section 212 
of the INA relating to the terrorism grounds of inadmissibility, as well as any related 
implementing memoranda .. 

Sec. 8. Expedited Completion of the Biometric Entry-Exit Tracking System. (a) The 
Secretary of Homeland Security shall expedite the completion and implementation of a 
biometric entry-exit tracking system for all travelers to the United States, as 
recommended by the National Commission on Terrorist Attacks Upon the United States. 

(b) The Secretary of Homeland Security shall submit to the President periodic reports on 
the progress of the directive contained in subsection (a) of this section. The initial report 
shall be submitted within 100 days of the date ofthis order, a second report shall be 
submitted within 200 days of the date of this order, and a third report shall be submitted 
within 365 days ofthe date of this order. Further, the Secretary shall submit a report 
every 180 days thereafter until the system is fully deployed and operational. 

Sec. 9. Visa Interview Security. (a) The Secretary of State shall immediately suspend the 
Visa Interview Waiver Program and ensure compliance with section 222 of the INA, 
which requires that all individuals seeking a nonimmigrant visa, undergo an in-person 
interview, subject to specific statutory exceptions. 

(b) To the extent permitted by law and subject to the availability of appropriations, the 
Secretary of State shall immediately expand the Consular Fellows Program, including by 
substantially increasing the number of Fellows, lengthening or making permanent the 
period of service, and making language training at the Foreign Service Institute available 
to Fellows for assignment to posts outside of their area of core linguistic ability, to ensure 
that non-immigrant visa interview wait times are not unduly affected. 

Sec. 10. Visa Validity Reciprocity. The Secretary of State shall review all nonimmigrant 
visa reciprocity agreements to ensure that they are, with respect to each visa 
classification, truly reciprocal insofar as practicable with respect to validity period and 
fees, as urged by sections 221 (c) and 281 of the IN A, and other treatment. If a country 
does not treat U.S. nationals seeking nonimmigrant visas in a reciprocal manner, the 
Secretary of State shall adjust the visa validity period, fee schedule, or other treatment to 
match the treatment of U.S. nationals by the foreign country, to the extent practicable. 

Sec. 11. Transparency and Data Collection. To be more transparent with the American 
people, and in order to more effectively implement policies and practices that serve the 
national interest, the Secretary of Homeland Security shall, consistent with applicable 
law, collect and make publicly available within 180 days, and every 180 days thereafter: 

(a) information regarding the number of foreign-born individuals in the United States 
who have been charged with terrorism-related offenses; convicted of terrorism-related 
offenses; or removed from the United States based on terrorism-related activity, 
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affiliation, or material support to a terrorism-related organization, or any other national 
security reasons; 

(b) information regarding the number of foreign-born individuals in the United States 
who have been radicalized after entry into the United States and engaged in terrorism
related acts, or who have provided material support to terrorism-related organizations in 
countries that pose a threat to the United States; and 

(c) information regarding the number and types of acts of gender-based violence against 
women or honor killings by foreign-born individuals in the United States. 

Sec. 12. General Provisions. (a) Nothing in this order shall be construed to impair or 
otherwise affect: 

(i) the authority granted by law to an executive department, agency, or the head 
thereof; or 

(ii) the functions of the Director of the Office of Management and Budget relating 
to budgetary, administrative, or legislative proposals. 

(b) This order shall be implemented consistent with applicable law and subject to the 
availability of appropriations. 

(c) This order is not intended to, and does not, create any right or benefit, substantive or 
procedural, enforceable at law or in equity by any party against the United States, its 
departments, agencies, or entities, its officers, employees, or agents, or any other person. 
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IN THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 

 
No. 17-35105 

 
STATE OF WASHINGTON, et al. )  
 ) 
 Plaintiffs-Appellees, ) 
 ) JOINT DECLARATION OF  
 vs. ) MADELEINE K. ALBRIGHT, 
  ) AVRIL D. HAINES 
  )  MICHAEL V. HAYDEN 
  ) JOHN F. KERRY 
  ) JOHN E. McLAUGHLIN 
DONALD J. TRUMP, President of the ) LISA O. MONACO 
           United States, et al., ) MICHAEL J. MORELL 
  ) JANET A. NAPOLITANO 
  Defendants-Appellants. ) LEON E. PANETTA 
  ) SUSAN E. RICE  
 ) 
 ) 
  ) 
 
 
 

We, Madeleine K. Albright, Avril D. Haines, Michael V. Hayden, John F. Kerry, John E. 
McLaughlin, Lisa O. Monaco, Michael J. Morell, Janet A. Napolitano, Leon E. Panetta, and 
Susan E. Rice declare as follows: 

 
1. We are former national security, foreign policy, and intelligence officials in the 

United States Government: 
a. Madeleine K. Albright served as Secretary of State from 1997 to 2001.  A 

refugee and naturalized American citizen, she served as U.S. Permanent 
Representative to the United Nations from 1993 to 1997 and has been a 
member of the Central Intelligence Agency External Advisory Board since 
2009 and the Defense Policy Board since 2011, in which capacities she has 
received assessments of threats facing the United States. 

b. Avril D. Haines served as Deputy Director of the Central Intelligence Agency 
from 2013 to 2015, and as Deputy National Security Advisor from 2015 to 
January 20, 2017.  

c. Michael V. Hayden served as Director of the National Security Agency from 
1999 to 2005, and Director of the Central Intelligence Agency from 2006 to 
2009. 

d. John F. Kerry served as Secretary of State from 2013 to January 20, 2017.  
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e. John E. McLaughlin served as Deputy Director of the Central Intelligence 
Agency from 2000-2004 and Acting Director of CIA in 2004.  His duties 
included briefing President-elect Bill Clinton and President George W. Bush. 

f. Lisa O. Monaco served as Assistant to the President for Homeland Security 
and Counterterrorism and Deputy National Security Advisor from 2013 to 
January 20, 2017. 

g. Michael J. Morell served as Acting Director of the Central Intelligence 
Agency in 2011 and from 2012 to 2013, Deputy Director from 2010 to 2013, 
and as a career official of the CIA from 1980.  His duties included briefing 
President George W. Bush on September 11, 2001, and briefing President 
Barack Obama regarding the May 2011 raid on Osama bin Laden. 

h. Janet A. Napolitano served as Secretary of Homeland Security from 2009 to 
2013.  

i. Leon E. Panetta served as Director of the Central Intelligence Agency from 
2009-11 and as Secretary of Defense from 2011-13. 

j. Susan E. Rice served as U.S. Permanent Representative to the United Nations 
from 2009-13 and as National Security Advisor from 2013 to January 20, 
2017. 

 
2. We have collectively devoted decades to combatting the various terrorist threats 

that the United States faces in a dynamic and dangerous world.  We have all held the highest 
security clearances.  A number of us have worked at senior levels in administrations of both 
political parties.  Four of us (Haines, Kerry, Monaco and Rice) were current on active 
intelligence regarding all credible terrorist threat streams directed against the U.S. as recently as 
one week before the issuance of the Jan. 27, 2017 Executive Order on “Protecting the Nation 
from Foreign Terrorist Entry into the United States” (“Order”).  

 
3. We all agree that the United States faces real threats from terrorist networks and 

must take all prudent and effective steps to combat them, including the appropriate vetting of 
travelers to the United States.  We all are nevertheless unaware of any specific threat that would 
justify the travel ban established by the Executive Order issued on January 27, 2017.  We view 
the Order as one that ultimately undermines the national security of the United States, rather than 
making us safer.  In our professional opinion, this Order cannot be justified on national security 
or foreign policy grounds.  It does not perform its declared task of “protecting the nation from 
foreign terrorist entry into the United States.”  To the contrary, the Order disrupts thousands of 
lives, including those of refugees and visa holders all previously vetted by standing procedures 
that the Administration has not shown to be inadequate.  It could do long-term damage to our 
national security and foreign policy interests, endangering U.S. troops in the field and disrupting 
counterterrorism and national security partnerships.  It will aid ISIL’s propaganda effort and 
serve its recruitment message by feeding into the narrative that the United States is at war with 
Islam.  It will hinder relationships with the very communities that law enforcement professionals 
need to address the threat.  It will have a damaging humanitarian and economic impact on the 
lives and jobs of American citizens and residents.  And apart from all of these concerns, the 
Order offends our nation’s laws and values. 
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4. There is no national security purpose for a total bar on entry for aliens from the 
seven named countries.  Since September 11, 2001, not a single terrorist attack in the United 
States has been perpetrated by aliens from the countries named in the Order.  Very few attacks on 
U.S. soil since September 11, 2001 have been traced to foreign nationals at all.  The 
overwhelming majority of attacks have been committed by U.S. citizens.  The Administration has 
identified no information or basis for believing there is now a heightened or particularized future 
threat from the seven named countries.  Nor is there any rational basis for exempting from the 
ban particular religious minorities (e.g., Christians), suggesting that the real target of the ban 
remains one religious group (Muslims).  In short, the Administration offers no reason why it 
abruptly shifted to group-based bans when we have a tested individualized vetting system 
developed and implemented by national security professionals across the government to guard 
the homeland, which is continually re-evaluated to ensure that it is effective.  
 

5. In our professional opinion, the Order will harm the interests of the United States 
in many respects: 
  

a. The Order will endanger U.S. troops in the field.  Every day, American 
soldiers work and fight alongside allies in some of the named countries who 
put their lives on the line to protect Americans.  For example, allies who 
would be barred by the Order work alongside our men and women in Iraq 
fighting against ISIL.  To the extent that the Order bans travel by individuals 
cooperating against ISIL, we risk placing our military efforts at risk by sending 
an insulting message to those citizens and all Muslims. 

b. The Order will disrupt key counterterrorism, foreign policy, and national 
security partnerships that are critical to our obtaining the necessary 
information sharing and collaboration in intelligence, law enforcement, 
military, and diplomatic channels to address the threat posed by terrorist 
groups such as ISIL.  The international criticism of the Order has been intense, 
and it has alienated U.S. allies.  It will strain our relationships with partner 
countries in Europe and the Middle East, on whom we rely for vital 
counterterrorism cooperation, undermining years of effort to bring them closer.  
By alienating these partners, we could lose access to the intelligence and 
resources necessary to fight the root causes of terror or disrupt attacks 
launched from abroad, before an attack occurs within our borders. 

c. The Order will endanger intelligence sources in the field.  For current 
information, our intelligence officers may rely on human sources in some of 
the countries listed.  The Order breaches faith with those very sources, who 
have risked much or all to keep Americans safe – and whom our officers had 
promised always to protect with the full might of our government and our 
people.  

d. Left in place, the Executive Order will likely feed the recruitment narrative 
of ISIL and other extremists that portray the United States as at war with 
Islam.  As government officials, we took every step we could to counter 
violent extremism.  Because of the Order’s disparate impact against Muslim 
travelers and immigrants, it feeds ISIL’s narrative and sends the wrong 
message to the Muslim community here at home and all over the world:  that 
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the U.S. government is at war with them based on their religion.  The Order 
may even endanger Christian communities, by handing ISIL a recruiting tool 
and propaganda victory that spreads their message that the United States is 
engaged in a religious war.  

e. The Order will disrupt ongoing law enforcement efforts.  By alienating 
Muslim-American communities in the United States, it will harm our efforts 
to enlist their aid in identifying radicalized individuals who might launch 
attacks of the kind recently seen in San Bernardino and Orlando. 

f. The Order will have a devastating humanitarian impact.  When the Order 
issued, those disrupted included women and children who had been victimized 
by actual terrorists.  Tens of thousands of travelers today face deep uncertainty 
about whether they may travel to or from the United States: for medical 
treatment, study or scholarly exchange, funerals or other pressing family 
reasons.  While the Order allows for the Secretaries of State and Homeland 
Security to agree to admit travelers from these countries on a case-by-case 
basis, in our experience it would be unrealistic for these overburdened 
agencies to apply such procedures to every one of the thousands of 
affected individuals with urgent and compelling needs to travel. 

g. The Order will cause economic damage to American citizens and residents. 
The Order will affect many foreign travelers, particularly students, who 
annually inject hundreds of billions into the U.S. economy, supporting well 
over a million U.S. jobs.  Since the Order issued, affected companies have 
noted its adverse impacts on many strategic economic sectors, including 
defense, technology, medicine, culture and others. 

 
6. As a national security measure, the Order is unnecessary.  National security-based 

immigration restrictions have consistently been tailored to respond to: (1) specific, credible 
threats based on individualized information, (2) the best available intelligence and (3) thorough 
interagency legal and policy review.  This Order rests not on such tailored grounds, but rather, on 
(1) general bans (2) not supported by any new intelligence that the Administration has claimed, 
or of which we are aware, and (3) not vetted through careful interagency legal and policy review. 
Since the 9/11 attacks, the United States has developed a rigorous system of security vetting, 
leveraging the full capabilities of the law enforcement and intelligence communities.  This vetting 
is applied to travelers not once, but multiple times.  Refugees receive the most thorough vetting of 
any traveler to the United States, taking on the average more than a year.  Successive 
administrations have continually worked to improve this vetting through robust information-
sharing and data integration to identify potential terrorists without resorting to a blanket ban on all 
aliens and refugees.  Because various threat streams are constantly mutating, as government 
officials, we sought continually to improve that vetting, as was done in response to particular 
threats identified by U.S. intelligence in 2011 and 2015.  Placing additional restrictions on 
individuals from certain countries in the visa waiver program –as has been done on occasion in 
the past – merely allows for more individualized vettings before individuals with particular 
passports are permitted to travel to the United States.  

 
7. In our professional opinion, the Order was ill-conceived, poorly implemented and 

ill-explained.  The “considered judgment” of the President in the prior cases where courts have 
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deferred was based upon administrative records showing that the President’s decision rested on 
cleared views from expert agencies with broad experience on the matters presented to him.  
Here, there is little evidence that the Order underwent a thorough interagency legal and policy 
processes designed to address current terrorist threats, which would ordinarily include a review 
by the career professionals charged with implementing and carrying out the Order, an 
interagency legal review, and a careful policy analysis by Deputies and Principals (at the cabinet 
level) before policy recommendations are submitted to the President.  We know of no 
interagency process underway before January 20, 2017 to change current vetting procedures, and 
the repeated need for the Administration to clarify confusion after the Order issued suggest that 
that Order received little, if any advance scrutiny by the Departments of State, Justice, Homeland 
Security or the Intelligence Community.  Nor have we seen any evidence that the Order resulted 
from experienced intelligence and security professionals recommending changes in response to 
identified threats.  

  
8. The Order is of unprecedented scope.  We know of no case where a President has 

invoked his statutory authority to suspend admission for such a broad class of people.  Even after 
9/11, the U.S. Government did not invoke the provisions of law cited by the Administration to 
broadly bar entrants based on nationality, national origin, or religious affiliation.  In past cases, 
suspensions were limited to particular individuals or subclasses of nationals who posed a specific, 
articulable threat based on their known actions and affiliations.  In adopting this Order, the 
Administration alleges no specific derogatory factual information about any particular recipient 
of a visa or green card or any vetting step omitted by current procedures.  
 

9. Maintaining the district court’s temporary restraining order while the underlying 
legal issues are being adjudicated would not jeopardize national security.  It would simply 
preserve the status quo ante, still requiring that individuals be subjected to all the rigorous legal 
vetting processes that are currently in place.  Reinstating the Executive Order would wreak 
havoc on innocent lives and deeply held American values.  Ours is a nation of immigrants, 
committed to the faith that we are all equal under the law and abhor discrimination, whether 
based on race, religion, sex, or national origin.  As government officials, we sought diligently to 
protect our country, even while maintaining an immigration system free from intentional 
discrimination, that applies no religious tests, and that measures individuals by their merits, not 
stereotypes of their countries or groups.  Blanket bans of certain countries or classes of people are 
beneath the dignity of the nation and Constitution that we each took oaths to protect.  Rebranding 
a proposal first advertised as a “Muslim Ban” as “Protecting the Nation from Foreign Terrorist 
Entry into the United States” does not disguise the Order’s discriminatory intent, or make it 
necessary, effective, or faithful to America’s Constitution, laws, or values.   
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10. For all of the foregoing reasons, in our professional opinion, the January 27 
Executive Order does not further – but instead harms – sound U.S. national security and foreign 
policy.  
 

Respectfully submitted, 
 
  s/MADELEINE K. ALBRIGHT* 
  s/AVRIL D. HAINES 
  s/MICHAEL V. HAYDEN 
  s/JOHN F. KERRY 
  s/JOHN E. McLAUGHLIN 
  s/LISA O. MONACO 
  s/MICHAEL J. MORELL 
  s/JANET A. NAPOLITANO 
  s/LEON E. PANETTA 
  s/SUSAN E. RICE  
 
*All original signatures are on file with Harold Hongju Koh, Rule of Law Clinic, Yale Law School, 
New Haven, CT. 06520-8215 203-432-4932 
 
We declare under penalty of perjury under the laws of the United States of America that the 
foregoing is true and correct. [Individual signature pages follow] 
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EXECUTED this 5
th

 day of February, 2017 
 
 

   __________/s/_________________   

  JANET A. NAPOLITANO 
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EXECUTED this 5
th

 day of February, 2017 
 
 

   ________/s/___________________   

  SUSAN E. RICE  
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FOR IMMEDIATE RELEASE                Contact: Christina Klinepeter |  cklinepeter@wr.org, 773.724.0605 
15 February 2017                                                  Matthew Soerens | msoerens@wr.org, 920.428.9534 

 
 

Evangelical Relief Organization World Relief Announces the Layoff of 
140+ Staff and Closure of Five Local Offices Due to the Trump 
Administration’s Reduction in Refugee Resettlements in the U.S. 

“America is now less able to help those around the world who need our help the 
most.” — Tim Breene, CEO of World Relief 

 

BALTIMORE, MD – As a direct result of the recent decision by the Trump Administration to 
dramatically reduce the number of refugees resettled in the U.S. throughout fiscal year 2017, World 
Relief has been forced to make the difficult decision to layoff 140+ staff members across its U.S. 
Ministry and close local offices in Boise, Idaho; Columbus, Ohio; Miami, Florida; Nashville, Tennessee; 
and Glen Burnie, Maryland. Collectively, these five offices have resettled more than 25,000 refugees 
over the past four decades. 
 
“It has been our great privilege to serve both local churches and resilient refugee and immigrant 
families in each of these communities,” says World Relief President Scott Arbeiter. “Our staff at each of 
these locations have served diligently and sacrificially—some of them for many years—and we are 
deeply saddened to have to make this difficult decision. These staff members are also experts whose 
vast experience has brought an effectiveness and professionalism to their work. This represents a loss 
of more than 140 jobs—which by itself is deeply troubling—but also decades of organizational expertise 
and invaluable capacity to serve the world’s most vulnerable people.” 
 
Tim Breene, CEO of World Relief, is making it clear that World Relief’s organizational mandate and 
ministry will continue on. “We fully intend to continue the critical work of resettling refugees and 
serving other immigrants in the communities where we serve throughout the United States,” says 
Breene. “The unfortunate truth is that given the unprecedented nature of the global refugee crisis, 
there are simply more people than ever that need our support and our compassion. We are redoubling 
our efforts to find solutions to serve displaced peoples in the Middle East, sub-Saharan Africa, and 
elsewhere around the globe. We urge the Trump Administration to renew and reinvigorate efforts to 
work together with the global humanitarian community to meet this urgent crisis head on.” 
 
Private citizens, churches, and charities that would like to contribute to World Relief’s efforts here and 
abroad may do so at www.worldrelief.org. 
 
### 

World Relief is a global humanitarian relief and development organization that stands with the vulnerable and 
partners with local churches to end the cycle of suffering, transform lives and build sustainable communities.  
With over 70 years of experience, World Relief has offices in the United States that specialize in refugee and 
immigration services, and works in 20 countries worldwide through disaster response, health and child 
development, economic development and peacebuilding. 

Website: worldrelief.org  | Twitter: @WorldRelief J.R. 00068
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Executive Authority to Exclude Aliens: In Brief 

 

Congressional Research Service 

Summary 
The Immigration and Nationality Act (INA) provides that individual aliens outside the United 

States are “inadmissible”—or barred from admission to the country—on health, criminal, 

security, and other grounds set forth in the INA. However, the INA also grants the Executive 

several broader authorities that could be used to exclude certain individual aliens or classes of 

aliens for reasons that are not specifically prescribed in the INA.  

Section 212(f) of the INA is arguably the broadest and best known of these authorities. It 

provides, in relevant part, that  

Whenever the President finds that the entry of any aliens or of any class of aliens into the 

United States would be detrimental to the interests of the United States, he may by 

proclamation, and for such period as he shall deem necessary, suspend the entry of all 

aliens or any class of aliens as immigrants or nonimmigrants, or impose on the entry of 

aliens any restrictions he may deem to be appropriate. 

Over the years, Presidents have relied upon Section 212(f) to suspend or otherwise restrict the 

entry of individual aliens and classes of aliens, often (although not always) in conjunction with 

the imposition of financial sanctions upon these aliens. Among those so excluded have been 

aliens whose actions “threaten the peace, security, or stability of Libya”; officials of the North 

Korean government; and aliens responsible for “serious human rights violations.”  

Neither the text of Section 212(f) nor the case law to date suggests any firm legal limits upon the 

President’s exercise of his authority to exclude aliens under this provision. The central statutory 

constraint imposed on Section 212(f)’s exclusionary power is that the President must have found 

that the entry of any alien or class of aliens would be “detrimental to the interests of the United 

States.” The statute does not address (1) what factors should be considered in determining 

whether aliens’ entry is “detrimental” to U.S. interests; (2) when and how proclamations 

suspending or restricting entry should be issued; (3) what factors are to be considered in 

determining whether particular restrictions are “appropriate”; or (4) how long any restrictions 

should last. The limited case law addressing exercises of presidential authority under Section 

212(f) also supports the view that this provision confers broad authority to bar or impose 

conditions upon the entry of aliens. Key among these cases is the Supreme Court’s 1993 decision 

in Sale v. Haitian Centers Council, Inc., which held that the U.S. practice of interdicting persons 

fleeing Haiti outside U.S. territorial waters and returning them to their home country without 

allowing them to raise claims for asylum or withholding of removal did not violate the INA or the 

United Nations Convention Relating to the Status of Refugees. The U.S. practice had been 

established by Executive Order 12807, which was issued, in part, under the authority of Section 

212(f) and “suspend[ed] the entry of aliens coming by sea to the United States without necessary 

documentation.” However, depending on their scope, future executive actions under Section 

212(f) could potentially be seen to raise legal issues that have not been prompted by the 

Executive’s prior exercises of this authority.  

Beyond Section 212(f), other provisions of the INA can also be seen to authorize the Executive to 

restrict aliens’ entry to the United States. Most notably, Section 214(a)(1) prescribes that the 

“admission of any alien to the United States as a nonimmigrant shall be for such time and under 

such conditions as [the Executive] may by regulations prescribe.” Section 215(a)(1) similarly 

provides that “it shall be unlawful for any alien” to enter or depart the United States “except 

under such reasonable rules, regulations, and orders, and subject to such limitations and 

exceptions as the President may prescribe.” For example, President Carter cited Section 215(a)—

rather than Section 212(f)—when authorizing the revocation of immigrant and nonimmigrant 

visas issued to Iranian citizens during the Iran Hostage Crisis.  
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he Immigration and Nationality Act (INA) provides that individual aliens outside the 

United States are “inadmissible”—or generally barred from admission to the country1—on 

health, criminal, security, and other grounds set forth in the INA.2 However, the INA also 

grants the Executive several broad authorities that could be used to exclude certain individual 

aliens or classes of aliens for reasons that are not specifically set forth in the INA. Section 212(f) 

of the INA is arguably the broadest and best known of these provisions,3 but Sections 214(a)(1) 

and 215(a)(1) can also be seen to authorize the Executive to restrict aliens’ entry or admission to 

the United States.4  

This report provides a brief overview of the Executive’s authority under these provisions of the 

INA. It begins with and focuses primarily on Section 212(f). It also briefly notes other provisions. 

Section 212(f) of the INA 
The provisions currently in Section 212(f)—which have been part of the INA since its enactment 

in 19525—state, in relevant part, that  

Whenever the President finds that the entry of any aliens or of any class of aliens into the 

United States would be detrimental to the interests of the United States, he may by 

proclamation and for such period as he shall deem necessary, suspend the entry of all 

aliens or any class of aliens as immigrants or nonimmigrants, or impose on the entry of 

aliens any restrictions he may deem to be appropriate.6 

Legislative history materials from the time of the INA’s enactment suggest that these provisions 

were seen to grant the President broad authority to bar or impose conditions upon the entry of 

aliens,7 and Presidents over the years have relied upon Section 212(f) to suspend or restrict the 

entry of various groups of aliens, often (although not always) in conjunction with the imposition 

of financial sanctions upon them. Among those so excluded have been aliens whose actions 

                                                 
1 The INA defines “admission” to mean “the lawful entry of an alien into the United States after inspection and 

authorization by an immigration officer.” INA § 101(a)(13)(A), 8 U.S.C. § 1101(a)(13)(A). The INA is codified in 

Title 8 of the United States Code, and references to the INA in this report also include references to the corresponding 

sections of Title 8. 
2 See INA § 212(a), 8 U.S.C. § 1182(a) (prescribing the inadmissibility of, among others, aliens who have a 

communicable disease of public health significance; have been convicted of two or more criminal offenses; have 

engaged in a terrorist activity; are permanently ineligible for citizenship; or have previously voted in violation of any 

federal, state, or local law). Certain of these grounds of inadmissibility may be waived. See, e.g., INA § 

212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v) (authorizing the Executive to waive the 3- and 10-year bars upon the 

admission of aliens who have been unlawfully present in the United States for more than 180 days if the refusal of 

admission to the alien would result in “extreme hardship” to a parent or spouse who is a U.S. citizen or lawful 

permanent resident (LPR)).  
3 8 U.S.C. § 1182(f).  
4 8 U.S.C. §§ 1184(a)(1), 1185(a)(1). As is discussed later in this report, the term “entry” is no longer defined for 

purposes of the INA. See Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), P.L. 104-208, 

§ 301(a), 110 Stat. 3009-575 (Sept. 30, 1996) (amending INA § 101(a)(13) so that it defines “admission,” instead of 

“entry”). However, at one time, the INA defined the term “entry” to mean “any coming of an alien into the United 

States, from any foreign port or place or from an outlying possession, whether voluntarily or otherwise.” INA 

§ 101(a)(13), 8 U.S.C. § 1101(a)(13) (1994). See infra notes 26-27 and accompanying text.  
5 8 U.S.C. § 1182(f). 
6 See P.L. 82-414, § 212(e), 66 Stat. 188 (June 27, 1952). 
7 See, e.g., H.R. RPT. 1365, 82d Cong., 2d Sess., at 53 (Feb. 14, 1952) (“The bill vests in the President the authority to 

suspend the entry of all aliens if he finds that their entry would be detrimental to the interests of the United States, for 

such period as he shall deem necessary.”). 
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“threaten the peace, security, or stability of Libya”;8 officials of the North Korean government or 

the Workers’ Party of North Korea;9 aliens who have participated in “serious human rights 

violations”;10 and others noted in Table 1 below. 

Neither the text of Section 212(f) nor the case law to date suggests any firm legal constraints 

upon the President’s exercise of his authority under Section 212(f), as is explained below. 

However, future executive actions under INA § 212(f) could potentially be seen to raise legal 

issues that have not been prompted by the Executive’s prior exercise of this authority.11 

Statutory Language and Executive Branch Interpretations 

On its face, Section 212(f) would appear to give the President broad authority to preclude or 

otherwise restrict the entry into the United States of individual aliens or classes of aliens who are 

outside the United States and lack recognized ties to the country.12 The central statutory constraint 

imposed on Section 212(f)’s exclusionary power is that the President must have found that the 

entry of any aliens or class of aliens would be “detrimental to the interests of the United States” in 

order to exclude the alien or class of aliens.13 The statute does not address (1) what factors should 

be considered in determining whether aliens’ entry is “detrimental” to U.S. interests; (2) when 

and how proclamations suspending or restricting entry should be issued; (3) what factors are to be 

considered in determining whether particular restrictions are “appropriate”; or (4) how long any 

restrictions should last. There also do not appear to be any regulations addressing the exercise of 

presidential authority under Section 212(f).  

The Department of State’s Foreign Affairs Manual (FAM) seemingly provides the only publicly 

available executive branch guidance on the President’s Section 212(f) authority. In relevant part, 

the FAM notes that Section 212(f) proclamations “typically” grant the Secretary of State authority 

to identify individuals covered by the proclamation and to waive its application for foreign policy 

                                                 
8 See Executive Order 13726, Blocking Property and Suspending Entry Into the United States of Persons Contributing 

to the Situation in Libya, 81 Fed. Reg. 23559 (Apr. 21, 2016). 
9 See Executive Order 13687, Imposing Additional Sanctions With Respect To North Korea, 80 Fed. Reg. 819 (Jan. 6, 

2015). 
10 See Suspension of Entry as Immigrants and Nonimmigrants of Persons Who Participate in Serious Human Rights 

and Humanitarian Law Violations and Other Abuses, 76 Fed. Reg. 49277 (Aug. 9, 2011).  
11 Not knowing the form that future restrictions might take, or the grounds upon which such restrictions might be 

subject to legal challenges, it would be premature to assess whether specific restrictions might be within the 

Executive’s authority. However, it is important to note that aliens outside the United States who have no ties to the 

country generally have limited ability to challenge the denial of visas or admission to them. See, e.g., Shaughnessy v. 

Mezei, 345 U.S. 206, 216 (1953) (“Whatever our individual estimate of that policy and the fears on which it rests, 

respondent’s right to enter the United States depends on the congressional will, and courts cannot substitute their 

judgment for the legislative mandate.”); United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 542 (1950) (“[A]n 

alien who seeks admission to this country may not do so under any claim of right. Admission of aliens to the United 

States is a privilege granted by the sovereign United States Government. Such privilege is granted to an alien only upon 

such terms as the United States shall prescribe.”). But see Kleindienst v. Mandel, 408 U.S. 753, 762-63 (1972) 

(recognizing that U.S. persons adversely affected by the denial of a visa waiver to an alien outside the United States 

may have a right to challenge the denial under certain circumstances).  
12 LPRs who leave the United States for a brief period of time are distinguishable from, for example, refugees seeking 

to be admitted to the United States. See, e.g., Landon v. Plasencia, 459 U.S. 21, 32 (1982) (discussing due process 

concerns raised by the application to an LPR of a statute which provided for the exclusion of any alien who “at any 

time shall have, knowingly and for gain, encouraged, induced, assisted, abetted, or aided any other alien to enter or to 

try to enter the United States in violation of law”).  
13 INA § 212(f), 8 U.S.C. § 1182(f).  
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or other national interests.14 The FAM also notes that such proclamations may bar entry based on 

either affiliation or “objectionable” conduct. In addition, it provides that Section 212(f) may reach 

persons who are inadmissible under other provisions of law, in which case, the “statutory 

inadmissibilities are to be considered prior to determining whether a Presidential Proclamation 

applies.”
15

 However, the FAM is generally not seen as having the force of law to bind the 

executive branch.16 Thus, the Executive would not need to engage in notice-and-comment 

rulemaking in order to alter particular practices contained in the FAM that have historically been 

associated with exercises of Section 212(f) authority (e.g., not relying on a 212(f) proclamation to 

bar the admission of aliens who are inadmissible on other grounds).17  

Judicial Constructions of Section 212(f) 

The limited case law addressing exercises of presidential authority under Section 212(f) also 

supports the view that this provision of the INA confers broad authority to suspend or restrict the 

entry of aliens. Key among these cases is the Supreme Court’s 1993 decision in Sale v. Haitian 

Centers Council, Inc., which held that the U.S. practice of interdicting persons fleeing Haiti 

outside U.S. territorial waters and returning them to their home country without allowing them to 

raise claims for asylum and withholding of removal did not violate either the INA or the United 

Nations Convention Relating to the Status of Refugees.18 The U.S. practice had been established 

by Executive Order 12807, which was issued, in part, under the authority of Section 212(f) of the 

INA19 and “suspend[ed] the entry of aliens coming by sea to the United States without necessary 

documentation.”20 Although the Sale Court was primarily concerned with whether the INA and 

UN Convention provisions regarding withholding of removal applied extraterritorially,21 it is 

arguably important for understanding the scope of the President’s Section 212(f) authority. In 

particular, the Sale decision arguably helped clarify the relationship between exercises of the 

authority granted by Section 212(f) and those granted by other provisions of the INA, as well as 

the meaning of entry for purposes of Section 212(f).  

                                                 
14 9 FAM § 302.11-3(B)(1), available at h https://fam.state.gov/Fam/FAM.aspx (last accessed: Jan. 3, 2017). 
15 Id.  
16 See, e.g., Patel v. U.S. Dep’t of State, No. 11-cv-6-wmc, 2013 U.S. Dist. LEXIS 108592, at *13 (W.D. Wis. Aug. 2, 

2013) (“[T]he Foreign Affairs Manual is an internal guideline that sets forth agency practice and procedures. Because 

internal guidelines and agency manuals like the Foreign Affairs Manual are not subject to [Administrative Procedure 

Act] APA rulemaking procedures, they lack the force of law and do not bind agency discretion.”).  
17 For more on the constraints of the rulemaking process, see generally CRS Report R41546, A Brief Overview of 

Rulemaking and Judicial Review, by Todd Garvey and Daniel T. Shedd; CRS Report RL32240, The Federal 

Rulemaking Process: An Overview, coordinated by Maeve P. Carey. 
18 509 U.S. 155, 158-59 (1993). Specifically at issue in Sale were the provisions currently in INA § 241(b)(3)(B) and 

Article 33 of the Convention, which both bar the return of aliens to countries where their life or freedom would be 

threatened because of their race, religion, nationality, political opinion, or membership in a particular social group. The 

United States is technically a party to the 1967 UN Protocol Relating to the Status of Refugees, not the 1951 

Convention Relating to the Status of Refugees. However, the Protocol incorporated articles 2 to 34 of the Convention, 

and it is customary for commentators to refer to the Convention, not the Protocol, when discussing these articles. 
19 Executive Order 12,807 also cited INA § 215(a)(1), which provides that “[u]nless otherwise ordered by the President, 

it shall be unlawful for any alien to depart from or enter ... the United States except under such reasonable rules, 

regulations, and orders, and subject to such limitations and exceptions as the President may prescribe.” 8 U.S.C. § 

1185(a)(1). For further discussion of this provision, see infra “Other Provisions of the INA”.  
20 See Interdiction of Illegal Aliens, 57 Fed. Reg. 23133 (June 1, 1992). President George H.W. Bush initially issued 

this order, but President Clinton left the order in place without modifications when he took office. It remained in effect 

at the time of the Court’s decision in Sale. See generally 509 U.S. at 165. 
21 Sale, 509 U.S. at 173-88. 
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In particular, the Court rejected the view of the U.S. Court of Appeals for the Second Circuit 

(“Second Circuit”) that interdiction was prohibited because of the INA’s prohibition upon the 

then-Attorney General returning an alien to a country where he or she would be persecuted.22 The 

Second Circuit had reached this conclusion by noting that the Attorney General was the 

President’s “agent” in matters of immigration.
23

 Therefore, it found that INA’s prohibition on the 

Attorney General returning aliens to countries where the alien’s life or freedom would be 

threatened because of the alien’s race, religion, nationality, political opinion, or membership in a 

particular social group should be imputed to the rest of the executive branch.24 The Supreme 

Court disagreed, however, holding that the interdiction program created by the President did not 

“usurp[] authority that Congress has delegated to, or implicate[] responsibilities that it has 

imposed on, the Attorney General alone.”25 The Court reached this conclusion, in part, because it 

viewed the INA as restricting only the then-Attorney General’s immigration-related 

responsibilities under the act. It did not view the INA as restricting the President’s actions in 

geographic areas outside of where Congress had authorized the Attorney General to act in the 

immigration context (i.e., outside the United States).26 The upshot of this reasoning was that the 

Court declined to find that the interdiction program implemented under the authority of Section 

212(f) ran afoul of statutory or treaty-based restrictions.  

The Sale decision also helped define what is meant by the term entry as that term is used in 

Section 212(f). At the time when Sale was decided, the INA explicitly defined entry to encompass 

“any coming of an alien into the United States, from any foreign port or place or from an outlying 

possession, whether voluntarily or otherwise.”27 Therefore, consistent with this definition, the 

Court distinguished between (1) aliens who are “on our shores seeking admission” or “on the 

threshold of initial entry,” and (2) aliens who are within the United States after entry, regardless 

of the legality of that entry.28 While the statutory definition of entry that the Court relied upon was 

deleted from the INA as part of the amendments made by the Illegal Immigration Reform and 

Immigrant Responsibility Act (IIRIRA) of 1996 (P.L. 104-208),29 the Sale Court’s construction of 

entry has persisted in discussions of Section 212(f) and in other contexts.30  

                                                 
22 Id. at 171-72. For several decades, the authority to interpret, implement, and enforce the provisions of the INA was 

primarily vested in the Attorney General. The Attorney General, in turn, delegated this authority to the Immigration and 

Naturalization Service (INS) within the Department of Justice. Following the establishment of the Department of 

Homeland Security (DHS) pursuant to the Homeland Security Act of 2002 (P.L. 107-296), the INS was abolished and 

its functions were generally transferred to DHS. See 6 U.S.C. § 251. Although the INA still refers to the Attorney 

General in multiple places, such references are generally (although not universally) taken to mean the Secretary of 

Homeland Security. See generally CRS Legal Sidebar WSLG553, Does It Matter Whether the INA Says DOJ or DHS?: 

An Example Involving Revocation of Asylum, by Kate M. Manuel. 
23 Haitian Centers Council, Inc. v. McNary, 969 F.2d 1350, 1360 (2d Cir. 1992). 
24 Id. (“[W]e reject the government’s suggestion that since [the relevant provision of the INA] restricts actions of only 

the attorney general, the President might in any event assign the same “return” function to some other government 

official. Congress understood that the President’s agent for dealing with immigration matters is the attorney general, 

and we would find it difficult to believe that the proscription of [the INA]—returning an alien to his persecutors—was 

forbidden if done by the attorney general but permitted if done by some other arm of the executive branch.”). 
25 Sale, 509 U.S. at 172.  
26 Id. at 173. See also INA § 103(a)(1), 8 U.S.C. § 1103(a)(1) (“The Secretary of Homeland Security shall be charged 

with the administration and enforcement of this chapter and all other laws relating to the immigration and naturalization 

of aliens, except insofar as this chapter or such laws relate to the powers, functions, and duties conferred upon the 

President.... ”).  
27 INA § 101(a)(13), 8 U.S.C. § 1101(a)(13) (1994).  
28 Sale, 509 U.S. at 174.  
29 P.L. 104-208, § 301(a), 110 Stat. 3009-575 (amending Section 101(a)(13) of the INA to define admission, instead of 
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Lower court decisions provide some further discussion of exercises of 212(f) authority that would 

seem to be consistent with Sale. The most recent of these, an unpublished 2003 decision by the 

Second Circuit in Sesay v. Immigration and Naturalization Service [INS], granted deference to 

the Board of Immigration Appeals’ (BIA’s) determination that the alien petitioner was ineligible 

for asylum because a grant of asylum necessarily requires entry, and the petitioner’s entry was 

barred by Presidential Proclamation 7062.31 Previously, in its 1992 decision in Haitian Refugee 

Center, Inc. v. Baker, the U.S. Court of Appeals for the Eleventh Circuit had noted various 

precedents characterizing the power to exclude aliens from the country as an “inherent executive 

power” when opining that Section 212(f) “clearly grants the President broad discretionary 

authority to control the entry of aliens into the United States.”32 A lower court, the U.S. District 

Court for the Northern District of California, similarly emphasized the breadth of the executive’s 

power over entry in conjunction with its discussion of Section 212(f) in its 1996 decision in 

Encuentro del Canto Popular v. Christopher, stating,  

The exclusion of aliens is a fundamental act of sovereignty. The right to do so stems not 

alone from legislative power but is inherent in the executive power to control the foreign 

affairs of the nation. When Congress prescribes a procedure concerning the admissibility 

of aliens, it is not dealing alone with a legislative power. It is implementing an inherent 

executive power.33  

Collectively, Sale and these other decisions suggest that Section 212(f) gives the Executive 

significant power to bar or impose conditions upon the entry of aliens “on our shores seeking 

admission” or “on the threshold of initial entry.”34 None of these decisions note any limitations 

upon the President’s power under Section 212(f). This silence could, however, be seen, in part, to 

reflect the arguably limited nature of the Executive’s use of its Section 212(f) authority to date. 

As Table 1 below illustrates, prior exercises of presidential authority under Section 212(f) have 
                                                                 

(...continued) 

entry). See supra note 5. 
30 See, e.g., Sesay v. INS, 74 Fed. App’x 84, 86 (2d Cir. 2003) (considering the meaning of “entry” in the course of 

addressing whether a grant of asylum requires entry into the United States); Matter of Rosas-Ramirez, 22 I. & N. Dec. 

616, 617 (BIA 1999) (discussing whether adjustment of status while within the United States constitutes an 

“admission” for purposes of INA § 237(a)(2)(A)(iii), and noting that admission is defined, in part, in terms of “entry”). 
31 74 Fed. App’x at 86. The BIA is the highest administrative tribunal for interpreting and applying immigration law. 

The Second Circuit noted, but did not address, arguments as to the relationship between Sections 212(d) and 212(f) in 

its decision. The Secretary of Homeland Security’s authority to parole aliens into the United States under Section 

212(d), however, could be seen as a counterpart to the President’s authority under Section 212(f) in that the President 

may “parole”—or permit the entry into the United States—almost any alien, regardless of whether the alien is subject 

to one or more of the grounds of inadmissibility set forth in Section 212(a). See INA § 212(d)(5)(A), 8 U.S.C. § 

1182(d)(5)(A) (“The Attorney General [later, Secretary of Homeland Security] may [subject to certain restrictions 

involving refugees and alien laborers] in his discretion parole into the United States temporarily under such conditions 

as he may prescribe only on a case-by-case basis for urgent humanitarian reasons or significant public benefit any alien 

applying for admission to the United States.... ”).  
32 953 F.2d 1498, 1506-08 (11th Cir. 1992).  
33 930 F. Supp. 1360, 1365 (N.D. Cal. 1996) (quoting Knauff v. Shaughnessy, 338 U.S. 537 (1949) (upholding the 

executive branch’s determination to exclude the alien wife of a former U.S. servicemember, who was eligible for 

admission under the War Brides Act of 1945, because of concerns that her admission would endanger public safety)). 

The Christopher case arose from a challenge to the denial or revocation of visas to certain Cubans pursuant to 

Presidential Proclamation 5377, which suspended the entry of individuals whom the Secretary of State (or a designee) 

considered to be officers or employees of the Cuban government or Cuban Communist Party. As the district court 

noted, although the plaintiffs at times seem to have suggested that Section 212(f) itself is invalid, their argument was 

best construed as being that Presidential Proclamation 5377 was invalid because it conflicted with Section 901 of the 

Foreign Relations Authorization Act for FY1988-1989. Id. at 1363.  
34 Sale, 509 U.S. at 174. 
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differed in terms of which and how many aliens are subject to exclusion. In no case to date, 

though, has the Executive purported to take certain types of action, such as barring all aliens from 

entering the United States for an extended period of time or explicitly distinguishing between 

categories of aliens based on their religion. Any such restrictions could potentially be seen to raise 

legal issues that were not raised by prior exclusions. For example, if the Executive were to seek to 

bar the entry of all aliens, as immigrants or nonimmigrants, for an extended time, questions could 

be raised about whether the President’s action was consistent with Congress’s intent in enacting 

statutes which prescribe criteria for the issuance of family- and employment-based immigrant and 

nonimmigrant visas and authorize the issuance of certain numbers of such visas each year.35 

Similarly, if the President were to purport to exclude aliens based on their religion, an argument 

could potentially be made that this action is in tension with U.S. treaty obligations36 or the First 

Amendment.37 (Distinctions between aliens based on nationality, in contrast, have historically 

been viewed as a routine feature of immigration legislation and subjected to deferential “rational 

basis” review by the courts.38)  

Table 1. Categories of Aliens Excluded under INA § 212(f) 

Arranged Chronologically, from the Most to the Least Recent,  

by the Date of Their Publication in the Federal Register 

Date & President Nature of the Exclusion 

2016, Apr. 21 – Obama  

Executive Order 13726, 81 Fed. 

Reg. 23559  

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have “contributed to the situation in Libya” in 

specified ways (e.g., engaging in “actions or policies that threaten the peace, 

security, or stability” of that country or may lead to or result in the 

                                                 

35 For example, Section 203(a)(1) provides that “[q]ualified immigrants who are the unmarried sons or daughters of 

citizens of the United States shall be allocated visas in a number not to exceed 23,400” (with some additions possible) 

each year. See 8 U.S.C. § 1153(a)(1). “Shall” has been construed to indicate mandatory agency action when used in 

other contexts. See, e.g., Kirtsaeng v. John Wiley & Sons, Inc., 136 S. Ct. 1979, 1983 (2016); Kingdomware Techs., 

Inc. v. United States, 136 S. Ct. 1969, 1977 (2016); Halo Elecs., Inc. v. Pulse Elecs., Inc., 136 S. Ct. 1923, 1931 (2016).  
36 For example, Article 2 of the International Covenant on Civil and Political Rights provides that “[e]ach State Party ... 

undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights 

recognized in the present Covenant, without distinction of any kind” based on religion, among other things. United 

Nations, Human Rights, Office of the High Commissioner, International Covenant on Civil and Political Rights, 

http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx (last accessed: Jan. 14, 2017). The United States ratified 

this Convention in 1992, with certain reservations, understandings, and declarations. See, e.g., Kristina Ash, U.S. 

Reservations to the International Covenant on Civil and Political Rights: Credibility Maximization and Global 

Influence, 3 NW. J. INT’L HUM. RTS. 1, 2 (2005). However, “Congress has not made the treaty enforceable in U.S. 

courts,” and commentators have disagreed as to whether it or other provisions of law (e.g., the First Amendment) could 

serve as basis for invalidating the exclusion of certain aliens because of their religion. See, e.g., Debra Cassens Weiss, 

Would SCOTUS Uphold Trump’s Plan to Bar Muslim Immigrants, ABA J., Dec. 9, 2015, http://www.abajournal.com/

news/article/would_scotus_uphold_trumps_plan_to_bar_muslim_immigrants.  
37 Aliens outside the United States without recognized ties to the country might have difficulty in maintaining such a 

challenge. See id. However, in certain cases, a ban on the entry of persons based on religion could potentially be seen to 

impinge upon the First Amendment rights of U.S. citizens by, for example, excluding officers and teachers of that 

religion. Cf. Kleindienst v. Mandel, 408 U.S. 753, 762-63 (1972) (recognizing that U.S. persons whose constitutional 

rights are adversely affected by the denial of a visa way to an alien outside the United States may have the right to 

challenge the denial in certain circumstances). 
38 See, e.g., Rajah v. Mukasey, 544 F.3d 427, 435-36 (2d Cir. 2008) (quoting an earlier decision to the effect that the 

“most exacting level of scrutiny that we will impose on immigration legislation is rational basis review”); Narenji v. 

Civiletti, 617 F.2d 745, 748 (D.C. Cir. 1980) (“[C]lassifications among aliens based upon nationality are consistent 

with due process and equal protection if supported by a rational basis.... ”). 
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Date & President Nature of the Exclusion 

misappropriation of Libyan state assets) 

2016, Mar. 18 – Obama  

Executive Order 13722, 81 Fed. 

Reg. 14943 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have engaged in certain transactions involving North 

Korea (e.g., selling or purchasing metal, graphite, coal, or software directly or 

indirectly to or from North Korea, or to persons acting for or on behalf of the 

North Korean government or the Workers’ Party of Korea) 

2015, Nov. 25 – Obama  

Executive Order 13712, 80 Fed. 

Reg. 73633 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have “contributed to the situation in Burundi” in 

specified ways (e.g., engaging in “actions or policies that threaten the peace, 

security, or stability of Burundi,” or “undermine democratic processes or 

institutions” in that country) 

2015, Apr. 2 – Obama  

Executive Order 13694, 80 Fed. 

Reg. 18077 (later amended by 

Executive Order 13757, 82 Fed. 

Reg. 1 (Jan. 3, 2017)) 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have engaged in “significant malicious cyber-enabled 

activities” (e.g., harming or significantly compromising the provision of services by a 

computer or computer network that supports an entity in a critical infrastructure 

sector) 

2015, Mar. 11 – Obama  

Executive Order 13692, 80 Fed. 

Reg. 12747 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have “contributed to the situation in Venezuela” in 

specified ways (e.g., engaging in actions or policies that undermine democratic 

processes or institutions, significant acts of violence or conduct that constitutes a 

serious abuse or violation of human rights) 

2015, Jan. 6 – Obama  

Executive Order 13687, 80 Fed. 

Reg. 819 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens with specified connections to North Korea (e.g., officials of the North 

Korean government or the Workers’ Party of Korea) 

2014, Dec. 24 – Obama  

Executive Order 13685, 79 Fed. 

Reg. 77357 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have engaged in certain transactions involving the 

Crimea region of Ukraine (e.g., materially assisting, sponsoring, or providing 

financial, material, or technological support for, or goods or services to or in 

support of, persons whose property or interests are blocked pursuant to the 

order) 

2014, May 15 – Obama  

Executive Order 13667, 79 Fed. 

Reg. 28387 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have contributed to the conflict in the Central 

African Republic in specified ways (e.g., engaging in actions or policies that threaten 

the peace, security, or stability of that country, or that threaten transitional 

agreements or the political transition process) 

2014, Apr. 7 – Obama  

Executive Order 13664, 79 Fed. 

Reg. 19283 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have engaged in certain conduct as to South Sudan 

(e.g., actions or policies that “have the purpose or effect of expanding or extending 

the conflict” in that country, or obstructing reconciliation or peace talks or 

processes) 

2014, Mar. 24 – Obama  

Executive Order 13662, 79 Fed. 

Reg. 16169 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have contributed to the situation in Ukraine in 

specified ways (e.g., operating in the financial services, energy, metals and mining, 

engineering, or defense and related materiel sectors of the Russian Federation 

economy) 

2014, Mar. 19 – Obama 

Executive Order 13661, 79 Fed. 

Reg. 15535 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens determined to have contributed to the situation in Ukraine in specified ways 

(e.g., officials of the government of the Russian Federation, or persons who 

operate in the arms or related materiel sector) 

2014, Mar. 10 – Obama 

Executive Order 13660, 79 Fed. 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens determined to have contributed to the situation in Ukraine in specified ways 

(e.g., engagement in or responsibility for misappropriation of state assets of 
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Date & President Nature of the Exclusion 

Reg. 13493   Ukraine or of economically significant entities in that country) 

2013, June 5 – Obama 

Executive Order 13645, 78 Fed. 

Reg. 33945 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who have engaged in certain conduct related to Iran (e.g., materially assisting, 

sponsoring, or providing support for, or goods or services to or in support of, any 

Iranian person included on the list of Specially Designated Nationals and Blocked 

Persons) 

2012, Oct. 12 – Obama  

Executive Order 13628, 77 Fed. 

Reg. 62139 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have engaged in certain actions involving Iran (e.g., 

knowingly transferring or facilitating the transfer of goods or technologies to Iran, 

to entities organized under Iranian law or subject to Iranian jurisdiction, or to 

Iranian nationals, that are likely to be used by the Iranian government to commit 

serious human rights abuses against the Iranian people) 

2012, July 13 – Obama  

Executive Order 13619, 77 Fed. 

Reg. 41243 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to threaten the peace, security, or stability of Burma in 

specified ways (e.g., participation in the commission of human rights abuses, or 

importing or exporting arms or related materiel to or from North Korea) 

2012, May 3 – Obama  

Executive Order 13608, 77 Fed. 

Reg. 26409 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who are determined to have engaged in certain conduct as to Iran and Syria 

(e.g., facilitating deceptive transactions for or on behalf of any person subject to 

U.S. sanctions concerning Iran and Syria) 

2012, Apr. 24 – Obama  

Executive Order 13606, 77 Fed. 

Reg. 24571 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens determined to have engaged in specified conduct involving “grave human 

rights abuses by the governments of Iran and Syria via information technology” 

(e.g., operating or directing the operation of communications technology that 

facilitates computer or network disruption, monitoring, or tracking that could 

assist or enable serious human rights abuses by or on behalf of these governments) 

2011, Aug. 9 – Obama  

Proclamation 8697, 76 Fed. Reg. 

49277  

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who participate in serious human rights and humanitarian law violations and 

other abuses (e.g., planning, ordering, assisting, aiding and abetting, committing, or 

otherwise participating in “widespread or systemic violence against any civilian 

population” based, in whole or in part, on race, color, descent, sex, disability, 

language, religion, ethnicity, birth, political opinion, national origin, membership in a 

particular social group, membership in an indigenous group, or sexual orientation 

or gender identity) 

2011, July 27 – Obama  

Proclamation 8693, 76 Fed. Reg. 

44751 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens subject to U.N. Security Council travel bans and International Emergency 

Economic Powers Act sanctions 

2009, Jan. 22 – Bush 

Proclamation 8342, 74 Fed. Reg. 

4093 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

foreign government officials responsible for failing to combat trafficking in persons  

2007, July 3 – Bush  

Proclamation 8158, 72 Fed. Reg. 

36587 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

persons responsible for policies or actions that threaten Lebanon’s sovereignty and 

democracy (e.g., current or former Lebanese government officials and private 

persons who “deliberately undermine or harm Lebanon’s sovereignty”)  

2006, May 16 – Bush  

Proclamation 8015, 71 Fed. Reg. 

28541 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

persons responsible for policies or actions that threaten the transition to 

democracy in Belarus (e.g., Members of the government of Alyaksandr Lukashenka 

and other persons involved in policies or actions that “undermine or injure 

democratic institutions or impede the transition to democracy in Belarus”) 

2004, Jan. 14 – Bush 

Proclamation 7750, 69 Fed. Reg. 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

persons who have engaged in or benefitted from corruption in specified ways (e.g., 

current or former public officials whose solicitation or acceptance of articles of 
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Date & President Nature of the Exclusion 

2287 monetary value or other benefits has or had “serious adverse effects on the 

national interests of the United States”) 

2002, Feb. 26 – Bush  

Proclamation 7524, 67 Fed. Reg. 

8857 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

persons responsible for actions that threaten Zimbabwe’s democratic institutions 

and transition to a multi-party democracy (e.g., Senior members of the government 

of Robert Mugabe, persons who through their business dealings with Zimbabwe 

government officials derive significant financial benefit from policies that undermine 

or injure Zimbabwe’s democratic institutions) 

2001, June 29 – Bush 

Proclamation 7452, 66 Fed. Reg. 

34775   

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

persons responsible for actions that threaten international stabilization efforts in 

the Western Balkans, or are responsible for wartime atrocities in that region  

2000, Oct. 13 – Clinton  

Proclamation 7359, 65 Fed. Reg. 

60831 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who plan, engage in, or benefit from activities that support the Revolutionary 

United Front or otherwise impede the peace process in Sierra Leone 

1999, Nov. 17 – Clinton  

Proclamation 7249, 64 Fed. Reg. 

62561 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens responsible for repression of the civilian population in Kosovo or policies 

that obstruct democracy in the Federal Republic of Yugoslavia (FRY) or otherwise 

lend support to the government of the FRY and the Republic of Serbia 

1998, Jan. 16 – Clinton 

Proclamation 7062, 63 Fed. Reg. 

2871 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

members of the military junta in Sierra Leone and their family 

1997, Dec. 16 – Clinton 

Proclamation 7060, 62 Fed. Reg. 

65987 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

senior officials of the National Union for the Total Independence of Angola 

(UNITA) and adult members of their immediate families 

1996, Nov. 26 – Clinton  

Proclamation 6958, 61 Fed. Reg. 

60007 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

members of the government of Sudan, officials of that country, and members of 

the Sudanese armed forces 

1996, Oct. 7 – Clinton 

Proclamation 6925, 61 Fed. Reg. 

52233 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

persons who “formulate, implement, or benefit from policies that impede Burma’s 

transition to democracy” and their immediate family members 

1994, Oct. 27 – Clinton  

Proclamation 6749, 59 Fed. Reg. 

54117 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

certain aliens described in U.N. Security Council Resolution 942 (e.g., officers of 

the Bosnian Serb military and paramilitary forces and those acting on their behalf, 

or persons found to have provided financial, material, logistical, military, or other 

tangible support to Bosnian Serb forces in violation of relevant U.S. Security 

Council resolutions) 

1994, Oct. 5 – Clinton  

Proclamation 6730, 59 Fed. Reg. 

50683 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who formulate, implement, or benefit from policies that impede Liberia’s 

transition to democracy and their immediate family  

1994, May 10 – Clinton  

Proclamation 6685, 59 Fed. Reg. 

24337 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens described in U.N. Security Council Resolution 917 (e.g., officers of the 

Haitian military, including the police, and their immediate families; major 

participants in the 1991 Haitian coup d’etat) 

1993, Dec. 14 – Clinton  

Proclamation 6636, 58 Fed. Reg. 

65525 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

aliens who formulate, implement, or benefit from policies that impede Nigeria’s 

transition to democracy and their immediate family 

1993, June 23 – Clinton 

Proclamation 6574, 58 Fed. Reg. 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

persons who formulate or benefit from policies that impede Zaire’s transition to 

democracy and their immediate family 
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Date & President Nature of the Exclusion 

34209  

1993, June 7 – Clinton  

Proclamation 6569, 58 Fed. Reg. 

31897 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

persons who formulate, implement, or benefit from policies that impede the 

progress of negotiations to restore a constitutional government to Haiti and their 

immediate family 

1992, June 1 – Bush  

Executive Order 12807, 57 Fed. 

Reg. 23133 

Making provisions to enforce the suspension of the entry of undocumented aliens 

by sea and the interdiction of any covered vessel carrying such aliens 

1988, Oct. 26 – Reagan  

Proclamation 5887, 53 Fed. Reg. 

43184 

Suspending the entry of specified Nicaraguan nationals into the United States as 

nonimmigrants (e.g., officers of the Nicaraguan government or the Sandinista 

National Liberation Front holding diplomatic or official passports) 

1988, June 14 – Reagan  

Proclamation 5829, 53 Fed. Reg. 

22289 

Suspending the entry into the United States, as immigrants or nonimmigrants, of 

certain Panamanian nationals who formulate or implement the policies Manuel 

Antonio Noriega and Manuel Solis Palma, and their immediate families  

1986, Aug. 26 – Reagan  

Proclamation 5517, 51 Fed. Reg. 

30470 

Suspending the entry of Cuban nationals as immigrants with certain specified 

exceptions (e.g., Cuban nationals applying for admission as immediate relatives 

under INA § 201(b)) 

1985, Oct. 10 – Reagan  

Proclamation 5377, 50 Fed. Reg. 

41329 

Suspending the entry of specified classes of Cuban nationals as nonimmigrants (e.g., 

officers or employees of the Cuban government or the Communist Party of Cuba 

holding diplomatic or official passports) 

1981, Oct. 1 – Reagan  

Proclamation 4865, 46 Fed. Reg. 

48107 

Suspending the entry of undocumented aliens from the high seas, and directing the 

interdiction of certain vessels carrying such aliens 

Source: Congressional Research Service, based on various sources cited in Table 1. 

Note: In a number of cases, the exclusions listed in Table 1 were expressly said to be waivable, in the 

Executive’s discretion, when the entry of a particular alien otherwise subject to exclusion “would not be 

contrary to the interests of the United States.” See, e.g., 50 Fed. Reg. 41329, at § 2 (Oct. 10, 1985).  

Other Provisions of the INA 
Beyond Section 212(f), other provisions of the INA can also be seen to authorize the Executive to 

restrict aliens’ entry to the United States.39 Most notably, Section 214(a)(1) prescribes that the 

“admission of any alien to the United States as a nonimmigrant shall be for such time and under 

such conditions as [the Executive] may by regulations prescribe.”40 (Nonimmigrants are aliens 

admitted to the United States for a specific period of time and purpose pursuant to one of the 

                                                 
39 In addition, yet other provisions of the INA could be seen to give the Executive discretion as to whether certain 

categories of aliens are admitted. For example, Section 207(a)(2) of the INA could be seen to give the Executive broad 

discretion in determining how many aliens are admitted to the United States as refugees each year. See 8 U.S.C. 

§ 1157(a)(2). Other provisions outside immigration law could also apply. See National Defense Authorization Act for 

FY2017, P.L. 114-328, §§ 1261-1265,—Stat.—(Dec. 23, 2016) (sanctions for human rights abusers); Consolidated 

Appropriations Act, P.L. 114-113, § 7031(c), 129 Stat. 2755 (Dec. 18, 2015) (providing that certain foreign officials 

involved in “significant corruption” and their immediate family are ineligible for entry to the United States); Russia and 

Moldova Jackson-Vanik Repeal and Sergei Magnitsky Rule of Law Accountability Act of 2012, P.L. 112-208, §§ 404-

406, 126 Stat. 1505-1509 (Dec. 14, 2012) (excluding certain aliens involved in human rights abuses).  
40 8 U.S.C. § 1184(a)(1).  
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“lettered” visas set forth in Section 101(a)(15) of the INA.41) Section 215(a)(1) similarly provides 

that “it shall be unlawful for any alien” to enter or depart the United States “except under such 

reasonable rules, regulations, and orders, and subject to such limitations and exceptions as the 

President may prescribe.”42 In the past, the Executive has relied upon Section 215(a)(1), in 

particular, to exclude certain aliens. For example, President Carter cited to Section 215(a) when 

authorizing the revocation of immigrant and nonimmigrant visas issued to Iranians during the 

Iran Hostage Crisis.43 

The current Section 215(a) was enacted as part of the INA in 1952.44 However, similar language 

appeared in earlier immigration-related statutes.45 Both the earlier language and the initial version 

of Section 215(a) granted the President the power to impose additional restrictions upon aliens’ 

entry into and departure from the United States during times of war and, in some cases, “national 

emergency.”46 The President’s exclusion of certain aliens under this authority47 was upheld in 

several court cases, the most notable of which was arguably the Supreme Court’s 1950 decision in 

United States ex rel. Knauff v. Shaughnessy.48 There, the Court rejected a challenge to the 

exclusion of a German “war bride” under regulations promulgated pursuant to Presidential 

Proclamation 2523, which was itself issued under the authority of a predecessor of Section 

215(a).49 In so doing, the Court rejected the excluded bride’s argument that both the regulations 

and the underlying statute constituted an impermissible delegation of legislative power, reasoning 

that “[t]he exclusion of aliens is a fundamental act of sovereignty. The right to do so stems not 

                                                 
41 Id. § 1101(a)(15) (defining an “immigrant” to mean “every alien except an alien who is within one of the following 

classes of nonimmigrant aliens.... ”) (emphasis added).  
42 Id. § 1184(a)(1). 
43 See Executive Order 12172, Delegation of Authority With Respect to Entry of Certain Aliens Into the United States, 

44 Fed. Reg. 67947, 67947 (Nov. 28, 1979) (authorizing the Secretary of State and the Attorney General to exercise “in 

respect of Iranians holding nonimmigrant visas, the authority conferred upon the President by section 215(a)(1) of the 

Act of June 27, 1952 (8 USC 1185).... ”) (emphasis added); Executive Order 12206, Amendment of Delegation of 

Authority with Respect to Entry of Certain Aliens Into the United States,” 45 Fed. Reg. 24101, 24201 (Apr. 7, 1980) 

(amending Executive Order 12172 to cover immigrant, as well as nonimmigrant visas). The exclusion addressed in Sale 

was also effectuated, in part, under the authority of Section 215(a). See supra note 19.  
44 See P.L. 82-414, § 212(e), 66 Stat. 190 (June 27, 1952). 
45 See P.L. 65-164, 40 Stat. 559 (May 22, 1918) (“[W]hen the United States is at war, if the President shall find that 

public safety requires that restrictions and prohibitions ... be imposed upon the departure of persons from and their 

entry into the United States, and shall make public proclamation thereof, it shall, until otherwise ordered by the 

President or Congress, be unlawful [f]or any alien to depart from or enter or attempt to depart from or enter the United 

States except under such reasonable rules, regulations, and orders, and subject to such limitations and exceptions as the 

President shall prescribe.”); P.L. 77-113, 55 Stat. 252 (June 20, 1941) (similar).  
46 See 66 Stat. 190 (war and national emergency); 55 Stat. 252 (war); 40 Stat. 559 (war).  
47 See, e.g., Proclamation 3,004, Control of Persons Leaving or Entering the United States, 18 Fed. Reg. 489 (Jan. 17, 

1953) (President Truman relying, in part, on a predecessor to Section 215(a) to impose restrictions on the entry of 

aliens into the Panama Canal Zone and American Samoa); Proclamation 2,850, 14 Fed. Reg. 5173 (Aug. 19, 1949) 

(President Truman relying, in part, on a predecessor to Section 215(a) in excluding aliens whose entry executive 

officials deem “would be prejudicial to the interests of the United States”); Proclamation 2,523, Control of Persons 

Entering and Leaving the United States, 6 Fed. Reg. 2617 (Nov. 18, 1941) (similar, President Roosevelt).  
48 338 U.S. 537 (1950). See also Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206 (1953) (noting the 

President’s power to exclude aliens in the course of finding that an alien who was so excluded, but whom no other 

country would accept, was not entitled to release into the United States). The Mezei Court, in particular, cited a number 

of precedents for the proposition that “the power to expel or exclude aliens [is] a fundamental sovereign attribute 

exercised by the Government’s political departments largely immune from judicial control.” 345 U.S. at 210 (citing 

Harisiades v. Shaughnessy, 342 U.S. 580 (1952); The Chinese Exclusion Case, 130 U.S. 581 (1889); and Fong Yue 

Ting v. United States, 149 U.S. 698 (1893)).  
49 Knauff, 338 U.S. at 540-42. 
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from legislative power but is inherent in the executive power to control the foreign affairs of the 

nation.”50 Therefore, in the Court’s view, Congress could not have run afoul of the non-delegation 

doctrine by authorizing the President to exercise this power “for the best interests of the country” 

during wartime because the President already possessed such authority.51 The Knauff Court 

similarly rejected the argument that the regulations in question were not “reasonable,” as required 

by the statutory authority under which they were issued—which in relevant part, made it unlawful 

for an alien to enter the United States “except under such reasonable rules ... as the President may 

prescribe.”52 The Court did so because it viewed the regulations excluding aliens whose entry was 

“deemed prejudicial to the public interest” as “reasonable in the circumstances of the period for 

which they were authorized, namely, the national emergency of World War II.”53  

The statutory language regarding war and national emergency—which arguably factored into the 

Court’s decision in Knauff—was deleted from Section 215(a) in 1978.54 However, it seems 

unlikely that this deletion would serve as a basis for overruling the Knauff Court’s conclusions 

about whether the power in question was impermissibly delegated to the Executive,55 or about 

what constitutes a “reasonable” regulation for purposes of Section 215(a).56 Knauff’s statements 

about the inherent power of nations to exclude aliens outside the United States with no 

recognized ties to the country would also generally seem to remain good law.57  
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50 Id. at 542.  
51 Id. at 542-43 (“[T]here is no question of inappropriate delegation of legislative power involved here.”). The non-

delegation doctrine precludes Congress from handing over its legislative powers to other branches of the federal 

government. However, Congress may “confer[] decisionmaking authority upon agencies, so long as it “lays down by 

legislative act an intelligible principle to which the person or body authorized to [act] is directed to conform.” See 

Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 472 (2001) (internal quotations omitted). 
52 338 U.S. at 544. 
53 Id.  
54 P.L. 95-426, § 707(a), 92 Stat. 992-93 (Oct. 7, 1978).  
55 Cf. Cass R. Sunstein, Nondelegation Canons, 67 U. CHI. L. REV. 315, 315 (2000) (“Since 1935, the Supreme Court 

has not struck down an act of Congress on nondelegation grounds.... ”). 
56 There does not appear to be any court cases establishing what is meant by the term “reasonable regulations” for 

purposes of Section 215(a) and its predecessors. However, courts may grant considerable deference to the Executive’s 

determinations in this area, given the “plenary power” that the political branches are generally seen to have over 

immigration. See, e.g., Mathews v. Diaz, 426 U.S. 67, 81 (1976) (“For reasons long recognized as valid, the 

responsibility for regulating the relationship between the United States and our alien visitors has been committed to the 

political branches of the Federal Government.”).  
57 See, e.g., Jean v. Nelson, 472 U.S. 847, 875 (1985) (“It is in the area of entry] that the Government’s interest in 

protecting our sovereignty is at its strongest and that individual claims to constitutional entitlement are the least 

compelling.”); Fiallo v. Bell, 430 U.S. 787, 792 (1977) (citing cases finding that the power to exclude is a 

“fundamental sovereign attribute”); Kleindeinst v. Mandel, 408 U.S. 753, 765 (similar) (1972). Certain limits to this 

power have, however, been recognized, particularly as to aliens with recognized ties to the United States or who would 

need to be detained in the United States to effectuate their exclusion. See, e.g., CRS Legal Sidebar WSLG1695, 

Supreme Court to Hear Challenge to Aliens’ Detention Pending Removal Proceedings, by Kate M. Manuel.  
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The Forty Year Crisis: A Legislative
History of the Refugee Act of 1980

DEBORAH E. ANKER* & MICHAEL H. POSNER**

This article analyzes the legal responses of the United States to is-
sues of refugee and asylum policy in the post-World War II pe-
riod that culminated in the enactment of the Refugee Act of 1980.
The authors describe the consensus for a humanitarian, nondis-
criminatory policy which led to the passage of the Refugee Act.
This legislative history demonstrates the effort to develop a coher-
ent and flexible refugee admission policy and to create statutory
mechanisms to mediate the conflict between the executive and
legislative branches over the control and standards for refugee
admissions. The article evaluates the implementation of the Refu-
gee Act, proposals by recent administrations for reform, and of-
fers a series of recommendations for future refugee and asylum
policy.

"In good measure, our country's humanitarian tradition of extending a
welcome to the world's homeless has been accomplished in spite of, not be-
cause of our laws relating to refugees. "1

* Member of the Massachusetts Bar. BA, Brandeis University, 1969; J.D.,
Northeastern University, 1975; Chairperson of Boston Immigration Committee of
the National Lawyers Guild; Member of the Committee on Asylum and Refugees
of the American Immigration Lawyers Association. Currently Ms. Anker is Direc-
tor of the International Institute of Boston.
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ner is Executive Director of the Lawyer's Committee for International Human
Rights in New York City. (The authors wish to express their gratitude for edito-
rial assistance to Ms. Sue Kaplan, Harvard Law School; Mr. Evan Slavitt attorney
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1. Statement of Congresswoman Elizabeth Holtzman, Hearings on H.R. 2816
Before the Subcomm. on Immigration, Refugees and International Law of the

December 1981 Vol. 19 No. 1
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The series of refugee crises which have erupted during the past
four decades has evolved into a chronic, worldwide condition. Be-
ginning with the people displaced by World War II, and continu-
ing through the Hungarians, the Palestinians, the Cubans, the
Vietnamese, the Haitians and the Afghani, the United States has
struggled to define its proper role in coping with the refugee prob-
lem. Not only were the mechanisms for dealing with the refugee
problem at issue, the very definition of a refugee constantly
changed. Further, the developmental process of such mecha-
nisms exemplifies the tug of war between Congress and the Exec-
utive to control the resolution of the problem.

With the coalescence of United States power in the interna-
tional arena following World War H, the American political lead-
ership projected the country's image as a haven for refugees from
persecution. While the United States attempted to build new alli-
ances with nations in different parts of the world, foreign policy
aims were continually frustrated by the restrictive and xenopho-
bic immigration policy embodied in the national origins system
and codified in the Immigration and Nationality Act of 1952
(INA).2 Moreover, while the INA defined immigration quotas
along ethnic lines, inhibiting the United States' ability to offer ref-
uge to certain nationalities, it also made no separate provision for
the admission of refugees. The national quotas were character-
ized as a slur to those people with whom the United States was
trying to build alliances. At the same time the United States was
unable to respond adequately to the international refugee crisis
through a specific and permanent refugee admission policy.
Gradually, the United States publicly assumed responsibility for
refugees who were fleeing new conflicts in the developing world
as well as those displaced following World War H. The instability
of the post-war era evolved into a chronic condition and the
United States found itself a leader in a world that by 1980 had a
population of over fifteen million refugees. 3

When the permanent refugee admission quota was finally writ-
ten into law in 1965,4 its geographic, ideological and numerical
qualifications were already completely inadequate to deal with

House Comm. of the Judiciary, 96th Cong., 1st Sess. (1979) [hereinafter cited as
Hearings on H.R. 2816].

2. Immigration and Nationality Act of 1952, Pub. L No. 82-414, 66 Stat. 163.
(Codified as 8 U.S.C. §§ 1101-1157 (1952)).

3. Figures reprinted in United States Refugee Programs: Hearings before the
Senate Comm. on the Judiciary, 96th Cong., 2d Sess. 381 (1980) [hereinafter cited
as U.S. Refugee Programs].

4. The Immigration and Nationality Act Amendments of 1965, Pub. L. No. 89-
239, 79 Stat. 911 (1965) [hereinafter cited as the 1965 Amendments]. These amend-
ments were repealed in part by 8 U.S.C. §§ 1157-1159 (1980).
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the scope of the refugee problem. The permanent statute con-
strained the implementation of broader goals, and the executive
branch looked to other legal mechanisms for the admission of ref-
ugees. Such a mechanism emerged through the use of the Attor-
ney General's parole authority contained in section 212(d) (5) of
the INA.5 The friction between the flexibility of this ad hoc ad-
mission procedure, administered by the executive branch, and the
carefully delineated statute, passed by the Congress, was the
source of repeated conflict between the two branches of
government.

The culmination of these developments was the Refugee Act of
1980 (Refugee Act),6 the most comprehensive United States law
ever enacted concerning refugee admissions and resettlement.
This legislation, the result of extensive efforts by Congress and
the executive branch, creates for the first time a legal framework
for the admission of refugees to the United States that is coher-
ent, comprehensive and practical. The Refugee Act incorporates
the international definition of refugee from the United Nations
Convention Relating to the Status of Refugees (UN Convention).7
In so doing, it eliminates the geographical and ideological prefer-
ences that have dominated our system for the past three decades.
By adopting a universal approach to refugee admissions consis-
tent with international standards and norms, the new law places
primary emphasis on "special humanitarian concerns". 8 On the
other hand, the Refugee Act is a recognition that the United
States cannot accept an unlimited number of refugees from
around the world. It creates the basis for a refugee policy that
considers the existing limitations on our nation's resources and
the practical problems in administering such a program while
maintaining our national humanitarian commitment. The Refu-
gee Act also establishes, for the first time, the legal status and
statutory rights of asylum.9 It mandates a uniform asylum proce-

5. 8 U.S.C. § 1182(d) (5) (1952) (amended 1980).
6. Refugee Act of 1980, Pub. L No. 96-212, 94 Stat. 102. (Codified as 8 U.S.C.

§§ 1157-1159 (1980)).
7. United Nations Conventions Relating to the Status of Refugees (1951) as

incorporated into U.S. law by the United Nations Protocol Relating to the Status of
Refugees (1967). 19 U.S.T. 6223, T.I.AS. No. 6577 (entered into force with respect
to the United States on November 1, 1968) [hereinafter cited in UN Convention].

8. 8 U.S.C. §§ 1101-1157 (1980).
9. 8 U.S.C. § 1158 (1980).
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dure be established to evaluate asylum applications on a system-
atic and equitable basis.

This article focuses on three principal aspects of the United
States' refugee and asylum policy. First, it traces refugee pro-
grams of the United States dating back to post-World War HI ad-
missions from Europe. Second, it examines the legislative history
of the Refugee Act, a history showing the evolution of a consen-
sus for the humanitarian, nondiscriminatory policy finally embod-
ied in the Refugee Act. The history also highlights the purpose of
the Refugee Act, which is to move away from ad hoe refugee ad-
mission procedures and to create mechanisms to resolve the
ongoing friction between the Executive and Congress over control
of and standards for refugee admissions. Third, with the legisla-
tive history of the Refugee Act as background, the article evalu-
ates the implementation of the Refugee Act and advances a
number of specific recommendations.

These recommendations address problems in implementing ex-
isting law. We believe that the Refugee Act provides a sound and
practical legislative base from which a successful refugee policy
can be developed. Accordingly, we do not recommend nor do we
believe that it would be wise to modify the Refugee Act as en-
acted in 1980.

REFUGEE LAW AND PoLicy, 1948-19691o

From the end of World War 11 until 1970, the history of refugee
admissions into the United States is the story of a series of tem-
porary responses to emergency crises. The national origins
framework" established for immigration quotas insured that any
legislative or administrative measures for refugees would be cre-
ated on an ad hoc basis. As time passed, however, the divergency
in approach between the executive and the legislative branches
became striking. Insofar as Congress was willing to make excep-
tions to the restrictive immigration policy of the post-war era, ref-
ugees were admitted within narrowly circumscribed limits to

10. The material in this section is based in part upon the following: a) P. Glist,
History of the Seventh Preference (unpublished, on file with Hogan & Hartson,
Washington, D.C.); b) a background discussion of U.S. refugee laws and policies
contained in the House Report on the Refugee Act of 1979, H.IL REP. No. 608, 96th
Cong., 1st Sess. (1979) [hereinafter cited as H.M REP. No. 608]; c) SEN. COMM. ON
THE JUDICIARY, A REPORT UPON THE FORMATION OF THE SELECT COMMUSSION ON
IMIIGRATION AND REFUGEE POUCY: U.S. IMMIGRATION LAW AND PoIucy: 1952-1979,
96th CONG., Ist Sess. (Comm. Print 1979) [hereinafter cited as U.S. IMIGRATION
LAw AND POLICY: 1952-1979].

11. The national origins quota system was repealed by 1965 Amendments,
Pub. L. No. 89-239, 79 Stat. 911 (1965), see note 4 supra. For discussion of the na-
tional origins system see note 18 infra.
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discharge responsibilities towards persons uprooted by the war,
or as a gesture to the anti-communist preoccupation of the Cold
War Era. Each legislative enactment was not to be viewed as
"any precedent or commitment."12 The executive branch, on the
other hand, viewed refugee admissions as an instrument of for-
eign policy. As a result, it had a more expansive perspective on
the United States' responsibilities in refugee crises, and began to
bypass the formal immigration limits through the device of the
Attorney General's parole authority.

The Displaced Persons Act of 1948

Congress enacted the first refugee legislation of the post-war
era, the Displaced Persons Act of 1948,13 only after eighteen
months of executive pressure.' 4 Eligibility requirements were
highly selective. The Act provided sanctuary only for certain dis-
placed, forced laborers from states conquered by Germany and
for certain refugees who qualified under the United Nations (UN)
refugee standards, particularly those who had fled Nazi or Fascist
persecution and those fleeing Soviet persecution. Technical cut-
off dates precluded the issuance of visas to ninety percent of the
displaced Jews who entered Germany, Austria and Italy.5 These
limits were modified to some extent by subsequent amendments
to the Act in 1950 and 1951.16

12. See, e.g., Conf. Rep., 83rd Cong., 1st Sess., reprinted in [1953] U.S. CODE
CONG. & AD. NEWS 2122.23, which assured that the 1953 Refugee Relief Act, Pub. L.
No. 203, 67 Stat. 400 (1953) was an "emergency relief measure designed to imple-
ment certain phases of American foreign policy. It is not intended to represent
any precedent or commitment on the part of the Congress or the Government of
the United States to participate as an immigrant receiving country in any interna-
tional endeavors aimed at a permanent solution of the problem: of surplus popula-
tions as it now apparently exists in certain parts of Europe and Asia."

13. Pub. L. No. 80-774, 62 Stat. 1009 (1948).
14. See S. REP. No. 950, 80th Cong., 2d Sess., reprinted in [1948] U.S. CODE

CONG. & AD. NEWS 2028, 2035; H.R. REP. No. 1854, 80th Cong., 2d Sess. 7 (1948).
15. S. REP. No. 950; HLR. REP. No. 1854, supra note 14; President's Press Re-

lease of June 25, 1948, upon the signing of Pub. L No. 80-774, 62 Stat. 1009 (1948).
The 1948 Displaced Persons Act was severely criticized by Truman for adopting
these technical cut-off dates.

16. Amendment to Displaced Persons Act of 1948, Pub. L. No. 81-555, 64 Stat.
219 (1950). The amendment permitted new visas to be issued to anti-communist
refugees as an encouragement to anti-communists within the Soviet sphere; to
take in refugees from the People's Republic of China; to change the cut-off dates
previously used to prevent Jewish immigration (although only upon assurances
that the changes benefitted Soviet dissenters and that few "racial outcasts" would
immigrate). See H.R. REP. No. 581, 81st Cong., 1st Sess. 15 (1950). The Displaced
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The Refugee Relief Act of 1953

The INA17 made some modification in the national origins sys-
tem in effect since 1924 but like its predecessor contained no spe-
cific provision for the admission of refugees.18 As a result,
refugees had to be admitted through special enactments outside
the permanent admissions scheme. The emphasis in these meas-
ures was less on broad humanitarian goals than on giving encour-
agement and support to anti-communists. In furtherance of this
policy, Congress formulated the Refugee Relief Act of 195319 to al-
low admission of refugees including victims of natural calamities
and those from communist-dominated parts of Europe and the
Middle East. Special allotments were provided for Sweden, Iran,
and Greece (countries viewed as bulwarks of democracy against
Soviet expansionism).20 The Refugee Relief Act was extended in
1957,21 and visas were issued to "refugee escapees" defined as vic-
tims of racial, religious, or political persecution who were from
communist or communist-dominated countries or a country in the
Middle East.

With each of these legislative initiatives Congress maintained a
circumscribed policy and repeatedly ignored appeals by the State
Department to broaden the refugee admission criteria. When
over 200,000 Hungarians fled Hungary following the Soviet inva-
sion of that country in October 1956, President Eisenhower found
existing immigration legislation inadequate to deal with the scope
of the commitment the United States was called upon to make.

Persons Act was amended again by Pub. L. No. 82-60, 65 Stat. 96 (1951), thereby
extending the Act an additional 6 months.

17. 8 U.S.C. §§ 1101-1157 (1952).
18. The 1952 Act modified and carried forward provisions of the two prior ma-

jor immigration laws. The Immigration Act of 1917, 39 Stat. 874 (1917), set forth
qualitative exclusion grounds. The Immigration Act of 1924, 43 Stat. 153 (1924), for
the first time provided numerical immigration restrictions based on maintaining
proportions of different races and nationals in the population through the use of a
"national origins" formula. (The 1952 Act also included provisions of the Internal
Security Act of 1950, 64 Stat. 987.) The modified formula of the 1952 Act "set the
annual quota for an area at 1/6 of 1 percent of the number of inhabitants in the
continental United States in 1920 whose ancestry or national origin was attributa-
ble to that area." U.S. IMIGRATION LAw AND PoLicy. 1952-1979, supra note 10, at 7.
The national origins quota system was combined with a four-category selection
system in the allocation of visas to Eastern Hemisphere countries. There were no
numerical restrictions placed on Western Hemisphere immigration.

19. See note 12 supra.
20. H.R. REP. No. 608, supra note 10, at 2. The 209,000 visas issued under the

Act of 1953 were made available for these specific categories of refugees, separate
and distinct from visas available under the national origins quotas of the 1952 im-
migration law. During the approximately three and a half years that the 1953 Act
was in effect some 189,000 refugees were either admitted or adjusted their status to
immigrant.

21. Pub. L. No. 85-316, 71 Stat. 639 (1957).
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With the "eyes of the world . . . fixed on Hungary" the United
States could not afford to make a mere token gesture.22 In late
November 1956, President Eisenhower announced an offer of asy-
lum to a total of 21,500 Hungarian refugees. Sixty-five hundred of
this number received visas under the expiring Refugee Relief Act.
Following informal discussions with congressional leaders, the
President authorized the admission of the remaining refugees by
requesting the Attorney General to exercise his parole author-
ity.23 The Attorney General's power to parole aliens into the
United States is contained in section 212(d) (5) of the INA which
(prior to the enactment of the Refugee Act) read as follows:

The Attorney General may in his discretion parole into the United States
temporarily under such conditions as he may prescribe for emergent rea-
sons or for reasons deemed strictly in the public interest any alien apply-
ing for admission to the United States, but such parole of such alien shall
not be regarded as an admission of the alien and when the purposes of
such parole shall, in the opinion of the Attorney General, have been
served the alien shall forthwith return or be returned to the custody from
which he was paroled and thereafter his case shall continue to be dealt
with in the same manner as that of any applicant for admission to the
United States.

2 4

Section 212(d) (5) was originally enacted to authorize the parole
of otherwise inadmissible aliens. Derived from early administra-
tive practice and operational instructions, it was designed to over-
come some of the stringent entry requirements contained in the
INA without allowing the alien the legal protections granted with
formal entry into the United States. 25 While both the prior ad-
ministrative practice and the legislative history of the INA indi-
cate a purpose to benefit individual aliens in emergency
situations, the 1956 Hungarian crisis heralded "the first, but by no
means the last," use of the parole provision for the mass admis-
sion of refugees.2 6

22. See H. Doc. No. 85, 85th Cong., 1st Sess. 1 (1957).
23. The State Department was informed by spokespeople of both the House

and Senate Judiciary Committees that parole was "the proper and lawful instru-
mentality for coping with the emergency in a manner consistent with the policy
outlined by the President. . ." See Hearings on H.R. 7700 Before the Subcomm. on
Immigration and Naturalization of the House Comm. on the Judiciary, 90th Cong.,
1st Sess. 485 (1964) [hereinafter cited as Hearings on H.R. 7700].

24. 8 U.S.C. § 1182(d) (5) (1952) (amended 1980).
25. For an excellent discussion of the administrative and legislative history of

the parole authority, see Comment, Refugee-Parolee: The Dilemma of the Indo-
china Refugee, 13 SAN DIEGO L. REv. 175 (1975), and Kap, Refugees Under United
States Immigration Law, 24 CLEVELAND STATE L. REV. 528 (1975).

26. U.S. IMMIGRATION LAW AND PoLacy: 1952-1979, supra note 10, at 18. A total
of 38,000 Hungarian refugees were eventually resettled in the United States utiliz-
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The Fair Share Law of 1960

Congress acquiesced to executive leadership in paroling refu-
gees by enacting the Fair Share Law of 1960.27 The Attorney Gen-
eral gained the authority to admit, under the mandate of the
United Nations High Commissioner for Refugees (UNHCR), a fair
share of the refugees remaining in refugee camps in Europe.
That "fair share" was specified to be twenty-five percent of the
number of similar refugees resettled in nations other than the
United States. Allowance was also made for adjustment of status
after two years presence in the United States.28 Other provisions
were highly restrictive. For example, a State Department sugges-
tion to extend the terms of the Act to certain non-Europeans was
rejected.29 The Fair Share Law was criticized for its discrimina-
tion against certain groups of refugees and for its failure to estab-
lish by permanent statute a refugee admission procedure.3 0

The Refugee Assistance Act of 1962

In 1961 and 1962, the practice of wholesale parole of refugees
was adopted.3 ' Also in 1962, Congress passed the Migration and
Refugee Assistance Act of 1962.32 This Act was to provide for the
resettlement needs of Cubans as well as to establish better fund-

ing the parole authority. The parole authority represented the one statutory
mechanism with sufficient flexibility to circumvent the structures of the legislative
enactments. One serious drawback, however, was that these refugees, were not le-
gally admitted into the United States; subsequent legislation was required to allow
for their adjustment of status.

27. Pub. L. No. 86-648, 74 Stat. 504(1960). Congress has been accused of taking
a contradictory attitude toward the use of the parole authority for refugee admis-
sions. On the one hand, it has criticized the Executive's use of the authority for
refugee admission programs, but has also "endorsed" that use by subsequently
enacting legislation for the adjustment of status of refugees paroled under various
programs. See note 26 supra. The "Fair Share Law" is only one, albeit major, ex-
ample of congressionally mandated and approved parole. In fact, on a number of
occasions Congress itself had initiated a refugee parole request. Congress has not
necessarily been critical of refugee parole in the abstract, but rather has been
wary of the unfettered and unmonitored use of parole for refugee admissions by
the Executive.

28. H.R. REP. No. 608, supra note 10, at 3.
29. S. REP. No. 1651, 86th Cong., 2d Sess., reprinted in [1960] U.S. CODE CONG.

& AD. NEws 3124, 3140. The State Department had proposed that the definition of
"refugee" be broadened by deleting the requirement that refugees fall under the
mandate of the UNHCR. That proposal was rejected with a terse reminder that
the Act's "primary aim ... is to contribute to the closing of the remaining dis-
placed persons and refugee camps in Europe, such aim coinciding with the deter-
mined camp liquidation program of the United Nations High Commissioner for
Refugees". Id. at 3140.

30. See, e.g., comments made on the floor of the House of Representatives re-
corded at 106 CONG. REC. 14387(1960).

31. See U.S. IMMIGRAMON LAw AND Pouicy: 1952-1979, supra note 10, at 46.
32. Act of June 28, 1962, Pub. L No. 87-510, 76 Stat. 121(1962)
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ing and coordination for international refugee assistance pro-
grams. The Migrations and Refugee Assistance Act had a limited
effect on refugee admission policy. This legislation is, however,
significant for refugees because it was the first measure to vali-
date and adopt a nondiscriminatory definition of refugee. In omit-
ting any special reference to refugees from communist-dominated
areas or "cold war" responsibilities, the statute also broadened
our national perspective on the origin and cause of refugee move-
ments, and implied our willingness to assist all who had fled their
homes. This was important in view of developing refugee
problems in Africa and elsewhere. 33 The more limited congres-
sional view was beginning to broaden.

The 1965 Amendments to the INA: Creation of the Seventh
Preference for Refugees

The first permanent statutory basis for the admission of refu-
gees was established by the 1965 Amendments to the INA.34
These amendments represented legislative recognition of the per-
manent nature of the refugee crisis and the United States' respon-
sibility to contribute to its alleviation. In most respects, however,
the amendments were essentially a codification of the restrictive
refugee standards developed for emergency relief since 1948. Sec-
tion 203(a) (7)35 provided for the use of up to six percent of the
total Eastern Hemisphere immigration quota (10,200 visas) for the
conditional entry of refugees as a new seventh "Preference" cate-
gory for admission.

The basic eligibility standards for the refugee preference were
derived from the Refugee Escape Act of 1957.36 A provision of the
1953 Act 3

7 for victims of natural calamities was also included.
To come within the ambit of section 203(a) (7) the alien had to

prove: 1) departure from a communist-dominated country or from
a country within the general area of the Middle East; 2) the de-
parture constituted a flight; 3) such flight was caused by persecu-
tion or fear of persecution on account of race, religion, or political
opinion; and 4) an inability or unwillingness to return. Further-

33. A. SCHWARTZ, THE OPEN SOCIETY 142 (1968), cited in U.S. IhMGRATION LAW
AN Pomcy: 1952-1979, supra note 10, at 48.

34. See note 4 supra.
35. See 8 U.S.C. § 1153(a) (7) (1952) (repealed by 8 U.S.C. § 1101(c) (7) (1980)).
36. Pub. L No. 85-316, 71 Stat. 639 (1957).
37. See note 12 supra.

J.R. 00094

Case 8:17-cv-00361-TDC   Document 64-1   Filed 02/22/17   Page 94 of 166

J.A. 132

Appeal: 17-1351      Doc: 34-1            Filed: 03/24/2017      Pg: 135 of 300Total Pages:(135 of 822)



more, the application could only be made through an immigration
officer in a noncommunist or noncommunist-dominated country.
Those who met ideological and geographical qualifications were
still excluded if they did not find their way to a noncommunist
country where the Immigration and Naturalization Service (INS)
had established a processing office.3 8

Under section 203 (a) (7) aliens were admitted as conditional en-
trants. The provision for conditional entry admission status was
derived from the Fair Share Law39 which had created a legisla-
tively endorsed parole status for refugees. While conditional en-
try was not a legal admission to the United States, a refugee
entering under that section could acquire permanent resident sta-
tus after two years in the United States without special
legislation.40

The 1965 Amendments repealed the national origins system and
substituted a system of priorities based primarily on reunification
of families and job skills. This substitution represented "the most
far-reaching revisions of immigration policy."41 In terms of re-
form of refugee admission policy, however, the amendments were
of limited effect because of the restriction imposed based on geog-
raphy and ideology. Proposals to extend refugee relief to North
Africa were rejected along with an administration suggestion to
reserve a pool of visas for emergency refugee relief free of geo-
graphic restrictions.42

By creating a permanent refugee admission provision in section
203(a) (7), Congress attempted to reassert its primacy in dealing
with the refugee problem and stated its express intent that parole
authority return to its original use for "emergent, individual, and

38. The 1965 Amendments supra note 4. See 8 C.F.R. 235.9(a) (1981) for INS
processing centers.

39. Pub. L. No. 86-648, 74 Stat. 540 (1960).
40. In contrast see note 26 supra. Nonimmigrants physically present in the

U.S. after two years who met the same eligibility requirements also could apply
for classifications as refugees and for permanent resident status.

41. See IMIGRATION LAWS OF THE UNrrED STATES, 21-22 (3d ed. 1975). Harper
at 38 (1975) cited in U.S. IMMIGRATION LAw AND Pouicy: 1952-1979, supra note 10, at
51.

42. See, e.g., Hearings on H.R. 7700, supra note 23, at 559; Hearings on HR. 2580
Before the Subcomm. of the House Comm. on the Judiciary, 88th Cong., 2d Sess.
68(1965).

The Administration's recommendations would have been to reserve up to
twenty percent of the visas available for refugees whose "sudden dislocation
would require special treatment". Kennedy, The Immigration Act of 1965, 367 THE
ARNALs OF THE AMERICAN ACADEMY OF PoLricAL. AND SOCIAL SCmNCE 140(1966).
Sen. Kennedy, then Chairman of the Subcommittee to Investigate Problems con-
nected with Refugees and Escapees of the Committee on the Judiciary of the U.S.
Senate, also advocated a flexible refugee admission policy. 111 CONG. REC. 28033
(1965) (remarks of Sen. Kennedy).
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isolated" situations.43 At the same time Congress recognized that
the parole authority could still be utilized for the admission of ref-
ugees "if such were deemed in the national interest of our
country."44

Congress failed in its efforts, however, because the permanent
refugee admission provision of section 203(a) (7) was inadequate
even as it was written. Despite the legislative admonition, the pa-
role authority continued to be required on a supplemental basis.
This was dramatically illustrated by President Johnson signing
the 1965 Amendments while simultaneously announcing the Cu-
ban airlift program, which thereby initiated an open-ended invita-
tion for thousands of Cuban refugees to enter the United States.45

In the years following 1965, the Executive continued to use parole
authority for refugee admissions, often to circumvent the obsolete
numerical and geographical restrictions imposed by Congress. 46

The use of parole as the major vehicle for refugee admissions
became increasingly awkward as it was never designed for that
purpose. In essence, the use of parole authority camouflaged an
unstated, hidden and ad hoc refugee admission policy. Critics ar-
gued that the use of parole violated the legislative intent of the
INA, and that no standardized procedures had been developed to
structure and guide its implementation. In partial mitigation of
those attacks, a practice evolved whereby the Attorney General
would consult with ranking members of the Judiciary Committees
of the House and Senate.47 Gradually the consultation procedure

43. S. REP. No. 748, 89th Cong., 1st Sess., 3335 (1965).
44. In floor debate, Sen. Thurmond cautioned that despite language in the

House report scoring the past use of parole authority to admit refugees, and "at-
tempt(ing) to exclude its application to large groups of refugees,. . . I would ex-
pect this general rule of thumb would not forego in all cases the use of Section
212(d) (5) of the INA for the conditional entry of refugees, if such were deemed in
the national interest of our country". 111 CONG. REC. 24237 (1965).

45. Signing of the Immigration bill, the President's remarks at the ceremony
on Liberty Island, with his offer of asylum for Cuban refugees, Oct. 3, 1965. 1
WEEKLY CoiMnP. OF PRES. Doc. 364-67 (Oct. 11, 1965).

46. As previously discussed, the parole authority was used as a supplemental
device in later years to avoid the numerical limits set by the statute. See, e.g., the
discussion of the 1970 Czechoslovakian and Polish refugee parole programs note
52 infra. Parole has been used since 1972 for the admission of Soviet and other
Eastern European refugees. See discussion note 92 infra.

In addition, parole has been used for the admission of refugees ineligible under
the ideological and geographic limitations of the statute. See, e.g., the discussion
of the Ugandan and Chilean parole programs notes 76 and 91 respectively infra.

47. Some early parole programs were initiated either without prior congres-
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became more institutionalized and hearings were often held on
specific parole requests.4 8 No formal guidelines, however, existed
on the conduct of the consultations or the dimensions of the con-
gressional role.49

EARLY REFUGEE REFORM PROPOSALS 1970-1976

The Refugee Act was not a minerva springing from the heads of
Senator Edward Kennedy and Congresswoman Elizabeth Holtz-
man. It was, instead, the culmination of various attempts during
the 1970's to complete the tasks begun with passage of the 1965
Amendments to the INA.

While the 1965 Amendments represented a dramatic change in
the principles underlying immigration admission policy, com-
promises made during the legislative process had left many gaps.
The amendments did not, for example, include Western Hemi-
sphere selection priorities in conformity with the Eastern Hemi-
sphere preference system, nor did they create a worldwide
immigration numerical ceiling. The first congressional efforts to
change refugee policy emerged as parts of other bills that were at-
tempting to satisfy the objectives of the 1965 Amendments.

Various refugee reform provisions appeared in omnibus immi-
gration bills introduced through 1976 in the 94th Congress. These
reform proposals constituted a new approach to the definition of
refugee, as well as to how, and by whom, the admission of refu-
gees was to be controlled. While none was adopted into law, the
evolution of these different refugee proposals and the hearings in
which they were discussed helped to define the parameters of the
debate that finally resulted in refugee reform in 1980. These hear-
ings reveal the disparate interests of various congressional com-
mittees and executive departments (particularly State and
Justice), and the compromises made as negotiations progressed.

sional approval or with informal congressional endorsement. See note 23, supra,
for discussion of the original parole of Hungarian refugees in 1956.

48. Proposed Amendments to the Immigration and Nationality Act: Hearings
on H.R. 9112, H.R. 15092 and H.R. 173370 Before Subcomm. No. 1 of the House
Comm. on the Judiciary, 91st Cong., 1st Sess. 40 (1970) [hereinafter cited as INA
Hearings].

49. In addition to the lack of guidelines on consultation, the parole authority
had no predefined eligibility criteria; these conditions were entirely a matter of the
Attorney General's discretion. Parole thus became a highly politicized admission
device. For example, the Hungarians were admitted under liberal eligibility crite-
ria consisting of flight from Hungary after October 23, 1956, and qualification under
the regular provisions of the immigration law. See Swing, Hungarian Escapee Pro-
gram, 6 L & N. REP. 43(1965). Chinese refugees paroled from Hong Kong in 1962,
on the other hand, were subjected to far more restrictive requirements. See In
Chai, 12 L & N. Dec. 81(1967).
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In July and August of 1970 a House Judiciary Subcommittee
conducted hearings on three bills which proposed various refugee
reforms. 50 Congressman Peter Rodino, in his opening statement
at the hearings, expressed the spirit in which the refugee reform
aspects of these bills were being offered:

Since World War II, the Congress has enacted several major statutes au-
thorizing the admission of refugees, but it was not until the 1965 amend-
ments that a refugee provision became part of the permanent law.
Although this provision was laudable, it was obvious that this provision
was inadequate .... The position of the United States as a world leader
demands that we, with other countries of the free world, be in a position
to offer asylum to the oppressed. We must be able to take quick, effective,
and affirmative action to permit the orderly entry into the United States of
a fair share of refugees seeking freedom. We must uphold America's tra-
dition as an asylum for the oppressed.5l

That same year inherent problems had become evident with the
regular refugee admission provisions in the seventh preference
supplemented by the parole authority. In less than six months,
the 10,200 seventh preference numbers for 1970 already had been
exhausted by Czechoslovakian and Polish refugees. Members of
Congress, including every member of the House Judiciary Com-
mittee, approached a reluctant Attorney General to urge him to
exercise his parole authority. Attorney General Mitchell doubted
his authority because of the legislative history of the 1965 amend-
ments. As Congressman Rodino stated, "Li]n agreeing with this
request, the Attorney General advised the Committee that legisla-
tion in the refugee field was urgently needed and that the general
parole authority would be invoked for refugees only
temporarily."

5 2

At the same time Congress encouraged this use of the parole
authority, it disapproved unmonitored exercise of that authority
for refugee admissions by the Executive and the Attorney Gen-
eral. In these 1970 hearings, for example, subcommittee members
noted the lack of prior congressional consultation in the mass ad-
mission of Hungarians and Cubans. Representatives of the Exec-

50. INA Hearings, supra note 48. One bill was introduced in the Senate by
Sen. Kennedy. S. 3202, 91st Cong., 1st Sess., 115 CONG. REC. 36964 (1969). Three
bills were introduced in the House: H.R. 15093, 91st Cong., 1st Sess., 115 CONG.
REC. 36942 (1969) (Companion bill to S. 3202 introduced by Congressman Feighan);
H.R. 9112, 91st Cong., 1st Sess., 115 CONG. REC. 6731 (1969) Congressman Celler;
HR.. 17370, 91st Cong., 2d Sess., 116 CONG. REC. 13823(1970) Congressman Rodino.
Congressmen Celler's and Rodino's bills contained similar refugee provisions.

51. INA Hearings, supra note 48, at 57.
52. Id. at 58.
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utive conceded that not until after 1965 had that branch begun
consulting with Congress before initiating a refugee parole
program.53

In attempting to address the inadequacy of the 1965 Amend-
ments Congress reviewed the refugee provisions of the bills con-
sidered during the 91st Congress. The bills had three major
objectives: to adopt a refugee definition which would embody a
changed admission policy; to establish a new numerical frame-
work; and to create a statutory mechanism for refugee admissions
which would include flexible procedures, usable standards, and a
system of consultations with Congress. Each of the bills con-
tained a definition of refugee without ideological or geographical
restriction.54 A refugee was defined in three parts, including:
1) an alien fleeing persecution from a communist-dominated
country; 2) an alien fleeing persecution from any country; and
3) an alien uprooted by natural calamity or military operations
and who is unable to return to his usual place of abode. In the
second part of the definitions two of the bills required that to be a
refugee an alien must "in the opinion of the Attorney General
[have a] well-founded reason for being unwilling to return to any
country due to persecution or fear of persecution." 55 Senator
Kennedy's and Congressman Feighan's bill more closely tracked
the language of the UN's Protocol 56 by expanding the bases of
persecution and eliminating any reference to the Attorney Gen-
eral's discretionary finding. In support of his bill Senator Ken-
nedy stated:

A comprehensive asylum policy for refugees is long overdue. We should
... broaden the definition of a refugee from its present European and

53. Id. at 200.
54. In the same sections the bills also eliminated the requirement that a refu-

gee be admitted from a third country and they prohibited the admission of an
alien refugee who was firmly settled. See companion bills of Kennedy and
Feighan, S. 3202/H.R. 15093 § 6(a), 91st Cong., 1st Sess., 115 CoNG. REc. 36964
(1969); Celler's H.R. 9112 § 9, 91st Cong., 1st Sess., 115 CONG. REc. 6731 (1969);
Rodino's 17370 § 9, 91st Cong., 2d Sess., 116 CONG. REc. 13823 (1970).

55. Celler's H.!. 9112 § 9, 91st Cong., 1st Sess., 115 CONG. REC. 6731 (1969);
Rodino's H.R. 17370 § 9, 91st Cong., 2d Sess., 116 CONG. REc. 13823 (1970).

56. See note 54 supra for provisions of congressional bills. Pursuant to U.S.
accession to the UN Convention, supra note 7, regulations were promulgated to
protect the right to apply for political asylum (prior to 8 C.F.R. § 208 (1980)). This
right has been in addition to 8 U.S.C. 1253(h) (1952) regarding relief from deporta-
tion based upon a claim of persecution. See Note, Judicial Review of Administra-
tive Stays of Deportation: Section 243(h) of the Immigration and Nationality Act
of 1952, 1976 WASH. U.L.Q., 59., 114-20. Article I of the UN Convention states:

[O]wing to well-founded fear of being persecuted for reasons of race, reli-
gion, nationality, membership of a particular social group or political opin-
ion, is outside the country of his nationality and is unable or, owing to
such fear, is unwilling to avail himself of the protection of that country of
his former habitual residence ... is unable or, owing to such, fear is un-
willing to return to it.
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cold war framework, to include the homeless throughout the world-in
South America, southern Africa, and elsewhere. I would strongly suggest
a definition similar to that contained in the convention relating to the sta-
tus of refugees of the United Nations High Commissioner for Refugees.
Its inclusion in the basic immigration statute is a logical extension of ac-
cession by the United States, to the United Nations Protocol Relating to
the Status of Refugees in 1968.57

The Kennedy/Feighan definition was generally supported at
the hearings with the exception of State Department witnesses
who expressed some ambivalence, revealing the contradictory
pull of foreign policy concerns. While State Department wit-
nesses called for a liberal asylum policy, they cautioned that "de-
spite the overriding importance of the humanitarian side of the
picture, the broadened definition could present some difficulties
to the United States."5 8 They were reluctant to endorse an ex-
panded definition of refugee which might imply that a country
"persecutes some of its inhabitants,"5 9 a matter of considerable
sensitivity. The State Department had been essentially satisfied
with the procedures that had evolved because continued access to
open-ended parole authority readily met foreign policy needs. If
the broadened definition were adopted, the State Department in-
sisted upon a strong role for the President or Secretary of State in
defining and restricting the types of admissions "after a determi-
nation was made that it was in the interests of the United
States." 60

As their second objective, the bills attempted to create an ad-
mission mechanism with sufficient numerical flexibility to be re-
sponsive both to the unpredictable nature of refugee crises and to
the perceived humanitarian responsibility of the United States in
world affairs. Two different models to achieve this aim were pro-
posed. Congressmen Celler's and Rodino's bills repealed the sev-
enth preference and provided for admission of refugees outside
the numerical immigration preference system. Through an
amendment to the parole power the Attorney General would have
permanent statutory authorization to parole alien refugees with-
out predefined numerical, ideological or geographical limits.61

This amended device would become the means of refugee admis-
sions, and the Attorney General's job would be "inestimably eas-

57. Hearings, supra note 48, at 87.
58. Id. at 168.
59. Id.
60. Id. at 167.
61. See note 55 supra.
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ier" by lending legislative weight to the use of parole.62

Congressman Rodino, commenting upon the combined effect of
the new definition and the amended parole provision, stated:

This global authority in the absence of restrictions as to the number of
refugees who could be accepted would provide maximum flexibility in the
pursuit of humanitarian and foreign policy objectives. The United States
would be better able to cope with any arising emergency or other type of
refugee problems in a manner consistent with broader objectives. 63

Senator Kennedy and Congressman Feighan in their bill also
favored legitimization of the Attorney General's parole power but
as an emergency provision only. They wanted, however, to main-
tain and improve the seventh preference with a nondiscrimina-
tory refugee definition and to apply it worldwide in an expanded
numerical framework.64 Thus, they proposed that refugees consti-
tute ten percent as opposed to six percent of the worldwide ceil-
ing. Senator Kennedy explained at the hearings that his desire to
maintain a numerically fixed regular refugee admission category
sprang from practical considerations regarding present economic
problems of the United States and potential difficulties in devel-
oping political and popular support for this legislation.65

Both State Department and Justice Department witnesses testi-
fied in favor of the Kennedy/Feighan66 model. They viewed the
United States as unique among nations of the world in having a
regular statutory provision for the admission of refugees which
"along with its forerunners over the past twenty-five years repre-
sent an historical commitment to the admission of refugees in an
orderly and systematic way."67 A refugee preference establishing
the admission of a set number and fair share of the world's refu-
gees emphasized the United States' humanitarian concerns for
refugees and, according to State Department witnesses, "its elimi-
nation might well be misinterpreted."68 At the same time, volun-
tary agencies involved in the resettlement of refugees testified in

62. Western Hemisphere Immigration: Hearings on H.R. 981 Before the Sub-
comm. No. 1 of the House Comm. on the Judiciary, 93d Cong., 1st Sess. 249(1973)
[hereinafter cited as Hearings on H.R. 981]. In recognition of the foreign policy
dimensions of the refugee admission process, and past practice with refugee pa-
role programs, Congressman Rodino's bill conditioned the parole of refugees upon
a determination by the Attorney General after consultation with the Secretary of
State that such parole would promote the national interest. This was viewed as
consistent with the Migration and Refugees Assistance Act of 1962, supra note 32,
governing the use of funds for assistance in behalf of various categories of
refugees.

63. INA Hearings, supra note 48, at 58.
64. Kennedy's S. 3202 § 7/Feighan's H.R. 15092 § 6(a), 91st Cong., 1st Sess., 115

CONG. REC. 36964 (1969).
65. Id. at 89.
66. Id. at 161.
67. Id. at 96.
68. Id. at 92.
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favor of maintaining a refugee preference. These agencies were
wary of leaving all the determination to the administrative course
and wanted an assurance of at least a fixed number of refugee
admissions.

69

The general need for congressional participation in the refugee
admissions process was the third major focus of the 1970 hear-
ings. The legislative proposals were evidence that subcommittee
members supported increased numerical and procedural flex-
ibility in refugee admissions. At the same time, Congress wanted
control over admissions. Both Congressman Celler's and Con-
gressman Rodino's bills provided for semiannual reports to Con-
gress by the Attorney General listing individual paroled aliens
and for congressional veto and subsequent termination of the pa-
role authorization by congressional enactment within ninety days
of such report.7o Neither Congressmen Celler's nor Rodino's bills,
however, were reported on favorably by the House Judiciary
Committee, and the Kennedy/Feighan bill died in Senate
subcommittee.

7 1

During the 93rd Congress, Congressman Rodino again intro-
duced legislation (H.R. 981)72 with two main goals: Western
Hemisphere reform and a worldwide quota on United States im-
migration. H.R. 981 contained refugee provisions very similar to
those in Rodino's previous bill (H.R. 17370), calling for a numeri-
cally unrestricted and legislatively endorsed parole mechanism as
the exclusive means of refugee admission. Significantly, Rodino
modified the refugee definition to more clearly conform with the
UN Convention.

While maintaining the tripartite definition of refugee, H.R. 981
amended the second part to refer to an alien fleeing from and un-
willing to return to any country owing to a well founded fear of

69. Id. at 181.
70. Celler's H.R. 9112 § 9, 91st Cong., 1st Sess., 115 CONG. REc. 6731 (1969);

Rodino's H.R. 17370 § 9, 91st Cong., 2d Sess., 116 CONG. REC. 13823 (1970).
71. The Senate Subcommittee on Immigration and Naturalization which had

jurisdiction over the legislation was headed by Sen. Eastland. Sen. Eastland was
also Chair of the full Senate Judiciary Committee. Sen. Kennedy, as Chair of the
Subcommittee to Investigate Problems connected with Refugees and Escapees,
had no legislative jurisdiction. Sen. Eastland was known to be hostile to refugee
reform efforts, and his chairmanship of the Committee and Subcommittee until
1978 was certainly a significant inhibiting factor in passage of a refugee reform
measure. Conversation with Jerry M. Tinker, former Counsel for Immigration and
Refugee Affairs, Committee on the Judiciary, U.S. Senate (Sept. 8, 1980).

72. H.R. 981 § 9, 93rd Cong., 1st Sess., 119 CONG. REC. 61 (1973).
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persecution "by reason of race, religion, nationality, or member-
ship in a particular social group, or of political opinion." 73 In this
respect, Congressman Rodino's H.R. 981 more closely paralleled
Senator Kennedy's former bill than his own earlier proposal. Fur-
thermore, while the bills introduced by Congressmen Rodino and
Celler in the 91st Congress had provided that fear of persecution
was to be established in the opinion of the Attorney General, H.R.
981 contained no comparable qualification allowing for the Attor-
ney General's discretionary finding. Although the Department of
Justice urged inclusion of this limitation during subcommittee
hearings,74 the phrase remained out of the bill in the final mark-
up. Unlike its posture in earlier hearings, the State Department
officially endorsed the broadened refugee definition, although
only in general terms.75

During the 1973 hearings on H.R. 981, discomfort with the aber-
rant use of the parole authority for refugees was more evident
than it had been in the 1970 hearings. This was due in part to the
launching of additional parole programs in the interim: the parole
of 200 Soviet Jews in 1972, resulting from a request to the Attor-
ney General by the House Judiciary Committee, and the parole of
1500 Ugandan Asians based on a recommendation by the State
Department.76 While Attorney General Mitchell's objections to
the exercise of his parole authority were less strenuous in these
instances, subcommittee members expressed considerable con-
cern over the lack of congressional involvement in the decision-
making process surrounding parole requests. The Attorney Gen-
eral's office was already committed to a policy of consultation
with Congress on refugee parole. The State Department, which
initiated most of the requests, for the first time promised to have
regular, formal hearings. The State Department, however, was re-
luctant to make consultation a statutory requirement.77 The ten-
sion surrounding the consultation issue markedly escalated.

When H.R. 981 was reported out by the House Judiciary Com-
mittee, the worldwide ceiling and preference system for the West-
ern Hemisphere were proposed.T8 The refugee definition had
been clarified and liberalized. In response to the urgings of Jus-

73. Id. In contrast see note 55 supra. See enumeration of the basis of perse-
cution track language of the UN Convention.

74. Hearings on H.R. 981, supra note 62, at 95.
75. Id. at 97.
76. Id. at 161. In 1973, 200 Soviet Jews who succeeded in leaving the USSR

were paroled into the U.S. INS ANN REP. 5(1973-74). On September 30, 1972, a deci-
sion was made to parole into the U.S. 1000 Ugandan Asians. An additional 500
were added to the parole program on April 3, 1973. INS ANN. REP. 5 (1973-74).

77. Hearings on H.R. 981, supra note 62, at 163.
78. See H.R. REP. No. 461, 93d Cong., 1st Sess. (1973).
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tice Department witnesses,79 the redundant definition including
both refugees from communist countries and refugees from any
country was deleted.8o The model of a permanent refugee prefer-
ence with a back-up emergency parole provision had been
adopted,81 but with an explicit requirement for consultation
among the Secretary of State, the Attorney General and Con-
gress. As with the bills in the 91st Congress, refugees were to be
admitted as conditional entrants without geographic or ideological
restrictions under an amended refugee definition in conformity
with the UN Convention.

The House bill proposed a broad and nondiscriminatory refugee
policy. The effect of amended H.R. 981 would have created a refu-
gee preference without ideological restriction for the Western
Hemisphere. A specific intent to provide for refugees from the
Western Hemisphere who were fleeing right-wing dictatorships
(as opposed to those from Cuba) was emphasized during floor de-
bates on the bill on September 25, 1973. As stated in these de-
bates, "recent events in Latin America, particularly in Chile and
Argentina... seem to indicate the need for this important revi-
sion in the law. Now the beleagured peoples of these lands will
have the opportunity to escape to freedom."8 2

In the amended H.R. 981 the provision for an open-ended parole
authority as the vehicle for refugee admissions had been aban-
doned. Instead, refugees were to be accommodated "within the
preference system and within the immigration limit"83 as seventh
preference conditional entrants.

Specific authorization was given to the Attorney General for the
parole of groups or classes of refugees beyond those permitted
under the conditional entry provision, but only under what the
House report described as "exceptional or emergency circum-
stances."8 4 Moreover, a group or class of refugees still had to sat-
isfy the definition of refugee, the Secretary of State had to
recommend the group for parole and find parole in the national85

79. Hearings on H.R. 981, supra note 62, at 95.
80. See H.R. 981 § 5, 93d Cong., 1st Sess., 119 CONG. REC. 31359 (1973).
81. See H. REP. No. 1553, 94th Cong., 2d Sess. 25(1976).
82. 119 CONG. REC. 31363 (1973) (remarks of Rep. Holtzman). The reference

was to the overthrow of the Allende government in Chile by a military coup and to
a military coup in Argentina.

83. Id.
84. See note 78 supra, at 11.
85. H.R. 981 § 6, 93rd Cong., 1st Sess., 119 CONG. REC. 61 (1973).
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interest, and the Attorney General had to consult with Congress.
Congress wanted to avoid the possible creation of mass refugee

parole programs without prior congressional consultation. The
House report cited a history of the use of parole authority for
mass refugee admission programs, criticizing the parole provision
for being "simultaneously ambiguous and far too broad."86 The
Committee strongly expressed its desire that this authority be
brought under congressional control, asserting the importance of
consultation in the administration of the parole function. The
Committee report further stated that consultation meant, at a
minimum, consultations by the Departments of State and Justice
with the appropriate judiciary subcommittees.8 y

In the final analysis, Committee members were willing to main-
tain a flexible refugee admission policy if Congress was duly in-
formed and consulted. When the bill was debated on the floor,
Congressman Rodino reiterated this position, stating, "unless
there is full consultation by the Department of State and Justice
with the Congress regarding use of the flexible refugee parole au-
thority, we will necessarily have to return to a more restrictive
position."88

On September 26, 1973, the House passed H.R. 98189 but the
Senate Judiciary Committee took no action on the bill. In the
94th Congress, however, two bills90 were again introduced which
contained refugee provisions identical to those in the earlier ver-
sion of H.R. 981, which the House had passed. Hearings were held
on these bills as well as an administration bill (containing no new
refugee parole provisions) in September, October, and December
of 1975 and in March of 1976.91 The complexity of the refugee

86. See note 78 supra, at 12.
87. Id. at 25.
88. 119 CONG. REC. 31365(1973). It is significant that while the committee had

written in the amended H.R. 981 requirement of consultation for emergency group
parole, the provision in the original bill for a detailed report on paroled aliens as
well as for a congressional veto had been eliminated.

89. 119 CONG. REC. 31477 (1973).
90. The two bills H.RL 981, 94th Cong., 1st Sess., 131 CONG REC. 504 (1975) and

H.R. 367, 94th Cong., 1st Sess., 121 CONG REC. 193 (1975), introduced by Rodino and
Eilberg respectively, concerned Western Hemisphere immigration reform and con-
tained refugee provisions identical to the earlier IL1R 981. The Administration's
bill was H.R. 10323, 94th Cong., 1st Sess., 121 CONG. REc. 33719 (1975). See H.R.
REP. No. 1553, 94th Cong., 2d Sess. 25 (1976).

91. Proposed Amendment to the Immigration and Nationality Act Hearings
on H.R. 367 Before the House Comm. on the Judiciary, 94th Cong., 1st Sess. 74
(1974-75) [hereinafter cited as Hearings on H.R. 367]. The initiation of Chilean and
Indochinese parole programs in the previous year may have dampened congres-
sional enthusiasm for the proposed reforms. Following the coup in that country, a
Chilean parole program involving at different times foreign nationals in Chile,
Chilean refugees in Peru and internally detained political prisoners had been con-
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question and the need for action on other proposals led to ques-
tions as to the propriety of immediate action on refugee reform.
While the UN refugee definition was again endorsed by a variety
of witnesses testifying at these 1975-1976 hearings, Congressman
Eilberg, new Chairman of the Subcommittee, voiced some doubts
as to the advisability of broadening the definition in light of an ex-
pansive parole authority. He was most disturbed with the ad hoc
nature for the consideration of parole in each emergency and the
need for uniform standards and criteria "to help prepare Con-
gress and INS for future emergencies." 92 Eilberg questioned
whether "in view of the nature of the emergencies that we have
faced and the troubles that exist in various parts of the world
right now [it would be] practical to adopt the UN definition with-
out further deliberation." 93 INS Commissioner Chapman agreed
that "the time [had] come-to standardize the procedure and prin-
ciples under which a refugee situation is handled in the future."9 4
He also agreed with the recommendation of Chairman Eilberg to
separate the refugee provisions from the rest of the bills and to
consider the refugee matter separately.95

Subsequent to these hearings, the subcommittee markup re-
sulted in a clean bill which became Public Law No. 94-571.96 The
bill as passed was "non-controversial remedial legislation" limited
to that aspect of immigration law in most urgent need of reform,
"the inequitable regulation of Western Hemisphere immigra-

sidered. Consultation hearings with the Immigration Subcommittees of the House
and Senate had taken place. This was one of the first parole programs involving
refugees from a right-wing dictatorship and, thus, tested United States commit-
ment to a broadened refugee policy.

The proposed Chilean program had generated considerable controversy but
minimal action on the part of the Department of State, INS and Congress. While
the plight of the Chileans was being deliberated in subcommittee hearings in the
Spring of 1975, the evacuation of Indochina precipitated a request for one of the
largest parole programs ever, resulting in emergency congressional consultation.
The difference in scale between the Chilean and Indochinese programs, the dis-
crepancies in their criteria for admission, and their differing administration epito-
mized the problems inherent in the amorphous, discretionary parole mechanism.
For an excellent discussion of the Chilean parole programs, see Note, Behind the
Paper Curtain: Asylum Policy versus Asylum Practice, 7 N.Y.U. REV. OF L. AND

Soc. CHANGE 107(1978).
92. Hearings on H.R. 367, supra note 91, at 74.
93. Id.
94. Id. at 75.
95. Id.

96. Act of Oct. 20, 1976, Pub. L. No. 94-571, 90 Stat. 2703 (1976).
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tion."97 Public Law No. 94-571 extended the seventh preference to
the Western Hemisphere, a measure of limited utility since the
former restrictive refugee definition was retained.

Action on refugee reform, like other components of the overall
1965 package, was postponed. However, the issues and structure
of the debate had been well laid out in these early hearings and
bills. Congress was increasingly supportive of a nondiscrimina-
tory refugee definition and policy; each bill introduced was more
closely in conformity with the terms of the UN Convention. The
wide latitude of the Executive's authority in refugee admissions
led to a demand for more congressional control and a statutory
consultation requirement in refugee programs, a pervasive theme
throughout this six-year debate. At the same time Congress was
calling for legislative action the Executive was relatively content
with the status quo. The State Department, in particular, ac-
knowledged the administrative problems in the parole provisions
but was jealous of the prerogative it had by virtue of this unde-
fined authority. These were the tensions that had surfaced and
remained to be resolved. The problems consequent to the mas-
sive Indochinese parole program would crystalize these issues
even further and provide the final motivation for the statutory for-
mulation of a new refugee policy.

THE INDOCHINESE PAROLE PROGRAM AND THE 1977-1978 HEARINGS
ON THE ADMISSION OF REFUGEES

In 1976, over 130,000 refugees were evacuated from Indochina.
Most were paroled and resettled in the United States. While the
Indochinese as refugees from communism were technically eligi-
ble for conditional entry, the magnitude of the exodus and the re-
settlement effort made parole the only feasible method for their
admission.98

The use of the parole authority as a vehicle for Indochinese ad-
missions further underscored the inadequacies of the ad hoc pro-
cedures which were not supported by specific policy or planned
objectives. It was apparent from the time of the 1975 evacuation
that a regular flow of refugees would be leaving Indochina for a
foreseeable period, yet the unstructured nature of the parole
mechanism encouraged the executive branch to avoid planning
for this apparent inevitability. Instead, "the Executive was put in
the position of waiting repeatedly until the number of refugees in

97. H.R. REP. No. 1553, supra note 90, at 7.
98. SEN. COMM. ON THE JUDICIARY, REVIEW OF U.S. REFUGEE RESETTLEMENT

PROGRAMS AND POLICIES, 96th Cong., Ist Sess. 10 (Comm. Print 1979) [hereinafter
cited as REVIEW OF U.S. REFUGEE RESETTLEmENT 1979].
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the countries of first asylum reached crisis proportions and then
declaring an emergency which required yet another special
program."99

The sequence of ad hoc parole programs,100 the elimination of
refugee clauses from the 1976 Act, an announcement by the Ford
Administration of a moratorium on new parole programs' 0' and a
pledge by President Ford to cooperate in legislative efforts at ref-
ugee reform, motivated a new congressional effort to formulate a
refugee law. The immediate result was the initiation of hearings
in 1977 (continuing through 1978) before the House Subcommittee
on Immigration, Citizenship and International Law on admission
of refugees into the United States. 0 2 During these hearings two
bills (H.R. 3056 and H.R. 7175) "to review the procedures for the
admission of refugees" were considered. 0 3

Concurrently, the Indochinese crisis continued to escalate, and
the plight of the boat people received increasing world attention.
The Carter Administration, not considering itself bound by Presi-
dent Ford's moratorium, initiated yet another parole program in
1977. Informal consultation with Congress on this program, in-
volving 15,000 Vietnamese boat and land refugees, occurred dur-
ing these 1977 congressional hearings on refugees. The
Subcommittee disapproved of the confused procedures involved

99. 125 CONG. REc. S.3037 (1979) (Remarks of Sen. Kennedy) The Indochinese
parole program was the most dramatic but not the only example of the problem
(at least as perceived by certain congressional members) of the use of the parole
authority for refugee admissions. The insufficiency of the seventh preference
numbers could no longer be viewed as a sporadic occurrence, but the parole au-
thority was regularly being used as a "supplementary" provision. Thus, for exam-
ple, a major and on-going Soviet refugee program was being developed during this
period. In January of 1977, 4,000 Soviet refugees were paroled into the U.S.; an ad-
ditional 5,000 were authorized in December of 1977. By the end of the hearings on
the Admission of Refugees (note 102 infra), an additional 12,000 person parole pro-
gram was authorized from the Soviet Union and other Eastern European coun-
tries. See U.S. IMIGRATION LAW AND Poucy: 1952-1979 supra note 10, at 107.

100. For a description of the different parole programs with varied selection cri-
teria initiated through May 1976, see Review of U.S. Refugee Resettlement 1979,
supra note 98 at 10-11.

101. Id. at 11.
102. Hearings on H.R. 3056 Before the Subcomm. on Immigration, Citizenship

and Int' Law of the House Comm on the Judiciary, 95th Cong., 1st Sess. (1977)
[hereinafter cited as Hearings on Admission of Refugees into the United States].
Admission of Refugees, Part H. Indochinese Refugees and U.S. Refugee Policy,
95th Cong., 1st & 2d Sess. (1977-78) [hereinafter cited as Admission of Refugees,
Part II].

103. M.R. 3056, 95th Cong., Ist Sess., 123 CONG. REc. 3413 (1977); H.R. 7175, 95th
Cong., 1st Sess., 123 CONG. REC. 14648 (1977).
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in the request, the lack of selection criteria, and the abandonment
of those criteria formulated in the 1976 program. 0 4 While Chair-
man Eilberg pressed for more formal consultation procedures, the
Administration viewed the existing informal requirement of con-
sultation with Congress as an impediment to effective response to
the emergency at hand.105 Subcommittee members complained
that they received no facts or figures during consultations on
emergency parole requests "so that about all that the Administra-
tion was accomplishing at various points in these various pro-
grams was conveying to us their sense of emergency but certainly
no sense of refugee policies."106

Chairman Eilberg criticized the Administration for initiating
the parole request without a proper presentation of facts, either
by the State Department to the Attorney General or by the Attor-
ney General to the Congress. Even the informal procedures were
being ignored. In fact, Subcommittee members came to view the
Attorney General as a mere conduit for White House requests, a
scheme which successfully insulated the White House from ac-
countability. Congressman Eilberg complained that, over the
preceeding year, he had repeatedly requested the INS and the At-
torney General to establish guidelines and regulations governing
the conditions for parole, but had received no response. The Sub-
committee saw the parole request as "a classic case, which dem-
onstrates the need for legislation." 07 The impetus for refugee
reform deepened as the Executive, as well as the Congress, was

104. Description of the criteria found in The Indochinese Exodus, A Humanita-
rian Dilemma, GAO Report to Congress, May 24, 1979 [hereinafter cited as GAO
Report].

105. Admission of Refugees, Part I1, supra note 102, at 25. In fact the subcom-
mittee had not acted for several months on the May 1976 parole request This con-
gressional "sabotage" was cited during later hearings as a reason for executive
branch resistance to formalized consultation procedures. See, e.g., The Refugee Act
of 1979: Hearings on S. 643 Before the Sen. Comm. on the Judiciary, 96th Cong., 1st
Sess. 36 (1979).

106. Hearings on Admission of Refugees into the United States, supra note 102,
at 9.

107. Admission of Refugees, Part II, supra note 102, at 28. The previous Attor-
ney General, Edward Levi, had agreed not to grant parole if a majority of either
the House or Senate Judiciary Committees disapproved. But Attorney General
Bell, when questioned during the hearings, made it clear that while consultation
with Congress was essential, he still had the ultimate authority and responsibility
to exercise the parole power. At the same time the Attorney General reiterated
his own discomfort with the unguided nature of the parole authority. Id., at 23. In
testimony before the House Committee on the Judiciary on Nov. 28, 1978, he sum-
marized these problems. "I am not comfortable about the use of the parole au-
thority in ... situations where I have exercised that authority in the past. Nor is
this discomfort unique to me. Every Attorney General before me, faced with such
requests, has voiced similar reservations because the intent of Congress, in estab-
lishing the parole authority, was to provide a safety valve for unusual, individual
cases of compelling need that could not otherwise be met. It was not to provide
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experiencing the effect of a poorly focused and unorganized refu-
gee admission policy. The absence of a coherent refugee policy,
as demonstrated by the use of sporadic, ad hoc parole actions,
created needless uncertainties for voluntary agencies and for
United States officials participating in resettlement.108 In addi-
tion, it confused other nations, causing them to become less moti-
vated to share in refugee relief.109

Congress, in response to the severe limitations and conse-
quences of the existing ad hoc policy, considered bills during the
1977-1978 hearings (H.R. 3056 and its successor H.R. 7175),11o
which contained more explicit and elaborate structures for refu-
gee admission than had earlier bills. In many respects, the two
bills were a compendium of previously debated legislation. The
refugee definition closely resembled the UN Convention defini-
tion, which received for the first time the unambiguous endorse-
ment of the State Department."' The bill contained a ban against
firmly resettled refugees," 2 a provision which had appeared in
every reform proposal since the 91st Congress. Like the admis-
sions models that had been agreed upon in the earlier hearings,
the bill set out a two-tier admissions structure. It included a nu-
merically defined "normal flow" admission category of 20,000 an-
nually accompanied by a separate provision for emergency
admissions initiated only after consultation with the House Judi-
ciary Committee and the Senate Judiciary Committee." 3

the means to end-run the other provisions of the immigration law." REVIEW OF
U.S. REFUGEE RESETrLEMENT 1979, supra note 98, at 9.

108. See, e.g., GAO REPORT, supra note 104, at 6.
109. Admission of Refugees, Part II, supra note 102, GAO Report, supra note

104, at 6. As Attorney General Bell stated: As a result [of the ad hoc nature of the
U.S. Refugee policy] we are unable to give clear signals to other nations about the
extent of our ability to meet world refugee needs. We are unable to plan effec-
tively .... Finally and most regrettably-individual refugees are hostage to a
system that necessitates that their plight build to tragic proportions so as to estab-
lish the imperative to act.

110. H.R. 3056, 95th Cong., 1st Sess., 123 CONG. REC. 3413 (1977).
111. Id. at § 42. For State Dept. endorsement, see Hearings on Admission of

Refugees into the United States, supra note 102, at 78.
112. Id. at § 207(a).
113. Id. With the creation of a separate refugee admission process, the seventh

preference was to be repealed. The later bill (H.R. 7175) specifically provided for a
commensurate reduction in the Eastern and Western Hemisphere quotas. The six
percent of the annual Eastern and Western Hemisphere quotas which was allo-
cated to the seventh preference was reassigned to second preference spouses and
unmarried sons and daughters of lawful permanent residents. In a provision simi-
lar that in the seventh preference, LR 3056/-LR. 7175 provided that up to 5,000 of

J.R. 00110

Case 8:17-cv-00361-TDC   Document 64-1   Filed 02/22/17   Page 110 of 166

J.A. 148

Appeal: 17-1351      Doc: 34-1            Filed: 03/24/2017      Pg: 151 of 300Total Pages:(151 of 822)



There were, however, major changes signifying the heightened
conflict between the Executive and the Congress over two major
issues. First, Congress had become increasingly committed to nu-
merical limits. This commitment reflected a growing antagonism
within the United States to increased immigration in general, a
feeling crystallized by the very large number of Indochinese ad-
mitted into the country since 1975. The Executive, on the other
hand, wanted unfettered autonomy in deciding the number of ref-
ugees admitted while maintaining its ability to be politically se-
lective in excluding some nationalities altogether and allowing
extremely generous quotas for others.

The second dimension of the conflict involved competition be-
tween the two branches for control over refugee decision-making.
Congressional bills consistently sought formalized consultation,
and veto power or legislative review over executive action. The
Executive persistently sought maximum insulation from congres-
sional oversight. Thus, the Congress' call for limitations was not
simply a reflection of a new restrictionist attitude, but an expres-
sion of its felt need to structure and control executive decision-
making.

The congressional reaction to this conflict was to move away
from the flexibility of earlier bills. H.R. 3056, for the first time,
contained numerical and categorical limitations on emergency ad-
missions and retained more power and access to information in
Congress.114 Parole as a vehicle for emergency admissions was
rejected as too tainted by past executive abuse to receive statu-
tory legitimization. The parole authority was specifically
amended to prohibit the parole of a refugee.1 5 Instead, the bill
established two emergency refugee categories which were to be
the exclusive basis for triggering the President's authority to initi-
ate a refugee admission program."16

The formulas for these categories, however, were based on past
practices. The emergency refugee categories in H.R. 3056 were in-
tended to be modeled on the two principle types of past parole
programs: a refugee emergency determined by the President to
be of special concern to the United States would authorize the
President to admit 20,000 refugees; an appeal from an interna-
tional refugee organization would enable the President to admit

the 20,000 total refugee admissions could be used to adjust the status of non-immi-
grant aliens who had been in the U.S. for 2 years and qualified as refugees. Both
of these concepts were incorporated into the Refugee Act. 8 U.S.C. § 1151(a)
(1980); 8 U.S.C. § 1159(b) (1980).

114. H.R. 3056, 95th Cong., 1st Sess., § 123 CONG. REc. 3413 (1977).
115. Id. at § 212(d) (5).
116. Id. at § 207(b).

J.R. 00111

Case 8:17-cv-00361-TDC   Document 64-1   Filed 02/22/17   Page 111 of 166

J.A. 149

Appeal: 17-1351      Doc: 34-1            Filed: 03/24/2017      Pg: 152 of 300Total Pages:(152 of 822)



[voL. 19: 9, 1981] Refugee Act of 1980
SAN DIEGO LAW REVIEW

fifteen percent of the total involved, or 5,000 refugees, whichever
is less. The President was required to solicit the cooperation of
the international community in resettling refugees and, in the lat-
ter event, to make a determination that other countries in the in-
ternational community would accept their fair share for
resettlement.

Congress attempted to retain more authority than it had in the
past. Any emergency refugee program decision had to be made in
consultation with the House and Senate Judiciary Committees
upon a determination that the emergency admissions would sig-
nificantly promote the national interest, were justified by grave
humanitarian concerns and were not possible under the regular
admission provisions." 7 The congressional veto provision was re-
stored,"n8 as well as a detailed reporting requirement similar to
that contained in the earlier version of H.R. 981 in the 93rd Con-
gress." 9 In reaction to the perfunctory nature of recent consulta-
tions and the incongruity and inadequacy of the Attorney
General's role as the Executive's agent, responsibility for emer-
gency admissions was shifted from the Attorney General's office
to the President. By this transfer, Congress attempted to institu-
tionalize the White House's role and thereby allow the President
to draw on the entire resources of the executive branch. Conse-
quently, consultations would be more effective, involving the ac-
tual rather than figurehead decision-makers in the executive
branch.120

While Congressman Eilberg urged numerical and categorical
limits on refugee admissions, State and Justice Department wit-
nesses continued to advocate autonomous executive jurisdiction
over emergency programs. Numerical and categorical limits on
emergency refugee admissions were attacked as antithetical to
the nature of international refugee crises which necessitated
flexibility.121

117. Id.
118. Id.
119. Id. at 207(d). The reporting requirements varied to some extent from

those provided in H.R. 981. However, the bill did require detailed reports as to
each alien admitted under the emergency provisions.

120. Id. at 207(b); Hearings Admission of Refugees into the United States, supra
note 102, at 67. This shift in authority was incorporated into the Refugee Act, see 8
U.S.C. § 1157(b) (1980).

121. The voluntary agencies also opposed the emergency provision. Hearings
on Admission of Refugees into the United States, supra note 102, at 124-25.
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The Executive's position on numerical limits, however, was not
always clear or internally consistent. State Department repre-
sentatives, for example, maintained their support for a "normal
flow" admission category deducted from the overall hemispheric
totals in order to leave the absolute numerical limits unchanged
"until there is a more solid basis for determining the optimum
rate of annual migration to the United States."122 At the same
time, they conceded that the emergency procedures would have
to be invoked on a regular basis to accommodate backlogs in on-
going programs (e.g., Soviet refugees awaiting refugee processing
in Rome) resulting from the inadequacy of the 20,000 normal flow
limit.123

In the face of strong congressional support for numerical limits,
the State Department compromised and for the first time advo-
cated a statutory consultation.124 It made a proposal which, with
some modifications, would be adopted in the 1980 legislation. 25

State Department witnesses suggested that the terms of an emer-
gency refugee program, including admission quotas, could be
"settled between the executive and legislative branch in advance
of implementation, through the consultative process provided in
the bill."126

The Subcommittee, however, was wary of continuing to allow
the Executive discretion without enforceable, delineated stan-
dards, and a stronger consultation mechanism. H.R.7175 thus pro-
vided a specific definition of consultation as personal contact
between the President and "appropriate members of the Commit-
tee ... to review the emergent refugee situation, to project the
extent of possible United States participation therein" and to pro-

122. Id. at 61. The State Department argued that the 20,000 number did not rep-
resent any actual increase (although the seventh preference allowed for only
17,400 annually). Under the proposed law, accompanying spouse and children
would be charged to the new refugee quota, whereas before many had entered the
U.S. as non-preference immigrants.

123. Id. Congressman Eilberg criticized the Executive's failure to evaluate the
social and economic impact to immigration and refugee policy and what he per-
ceived to be the Executive's inability rationally to consider the numerical scope of
refugee admissions. Congressional and executive representatives agreed that a
"wide ranging study of immigration policy" was necessary; in fact, IR. 7175 pro-
posed the creation of a Select Commission on Immigration and Refugee Policy.
H.R. 7175, 95th Cong., 1st Sess. § 5, 123 CoNG. REc. 14648 (1977). But there was
strongly voiced sentiment in the Subcommittee to the effect that continuation of
ad hoc procedures and further procrastination of refugee reform in order to await
the results of such a study was intolerable: "We have every intention of moving
this legislation in this Congress". Hearings on Admission of Refugees into the
United States, supra note 102, at 71.

124. Id. at 68.
125. See 8 U.S.C. § 1157(a) (b) (d) (1980).
126. Hearings on Admission of Refugees into the United States, supra note 102,

at 70.
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vide the committees with specified types of information. 27 A sim-
ilar provision would appear later in the Refugee Act.128

Congressionally imposed selection standards were established
by the bill's requirement of a presidential determination that an
emergency admission of "special concern" to the United States,
"will significantly promote the national interest... ," and is "jus-
tified by grave humanitarian concerns."' 29 The intended meaning
of these terms was suggested by legislative attempts to articulate
some general principles and cull some standards from the prac-
tice of past parole programs, in order to establish guidelines for
future emergency admission policies.

During the hearings, State Department witnesses in defining
the "special concern" terminology, repeatedly referred to funda-
mental humanitarian traditions and principles. When questioned
about American "special concern" in Latin America, Assistant
Secretary of State for Humanitarian Affairs Patricia Derian
responded:

There are large numbers of people throughout Latin America who have
gone from their homeland to another country because they are fleeing for
their lives because of political views... the special concern of the United
States is humanitarian. And also it is connected with our "Human Rights"
policy as well.

When we go and ask governments to release people who have been in
detention for long periods with no charges, no chance to defend them-
selves in the orderly method of due process, we have encouraged them to
change and try the people or to release them from detention, particularly
in the cases of some people who are being abused and mistreated. And
these are the cases of special humanitarian and policy concern for us.13 0

When asked what factors were considered by the Department
of State in determining American response to appeals from inter-
national rescue organizations, a State Department witness stated,
"the humanitarian factors, [and] to what extent is it an emer-
gency." He continued:

We consider our national security, the extent of our concern and interest
in particular refugee groups, the interest or lack of interest among the ref-
ugees in coming to the United States, our capacity to absorb the refu-
gees-that is, voluntary agency willingness and capacity to provide
sponsorships; and... resettleability of the refugees in question. Those

127. H.R. 7175, 95th Cong., 1st Sess. § 207(b) (4), 123 CONG. REC. 14648 (1977).
128. 8 U.S.C. § 1157(e) (1980).
129. H.R. 3056 § 207(b), 95th Cong., 1st Sess., 123 CONG. REc. 3413 (1977); H.R.

7175 § 207(b), 95th Cong., 1st Sess., 123 CONG. REC. 14648 (1977). For similar section
in Refugee Act see 8 U.S.C. § 1157(b) (1980).

130. Admission of Refugees, Part II, supra note 102, at 269.
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are some of the factors that are taken into account.1 3 1

These humanitarian goals were emphasized repeatedly during
the hearings as the underlying basis for post-war refugee policy.
Humanitarian concern was cited by one State Department wit-
ness as the rationale for much of the American foreign policy in-
terest in refugees:

[W]e should remember that the United States is a land of immigrants,
and since the founding of the Republic we have had a special national her-
itage of concern for the uprooted and persecuted... beyond our national
ethos of humanitarian concern for the uprooted and persecuted, there are
solid foreign policy reasons why we should involve ourselves substantially
and regularly in resolving refugee problems. . . it is decidedly in our for-
eign policy interest to project in countries around the world the image of
U.S. humanitarian assistance for refugees. Such humanitarian assistance
is a glowing example of the purposes and processes of the free democracy
which we are, and of the free society which makes such assistance
possible.

13 2

Congressman Eilberg himself was confronted with the primacy of
the humanitarian factor in admitting refugees. He introduced a
list of factors that he believed had been considered in past parole
programs and proposed that these be incorporated as statutory
guideposts for future determination. Many in fact did appear in
the ultimate legislation.133 Among these factors were: 1) the
United States' relationship with the first asylum countries;
2) pressures exerted in the asylum country; 3) pressure exerted
by UNHCR; 4) pressures exerted by the voluntary agencies;
5) foreign policy considerations; and 6) domestic considerations
such as the unemployment rate and domestic conditions in gen-
eral. When asked to comment on these factors, General Chap-
man, the Commissioner of Immigration responded:

I think each of those is a significant factor. I believe omitted, however,
is the most important of all and that's our national tradition of humanita-
rian concern. It seems to me that it is on that basis and from that point of
our national drive and tradition that we have admitted most of the refu-
gees over the past years. 13 4

The Executive's interest in maintaining maximum flexibility
and a broad humanitarian stance was apparent from its reactions
to other parts of H.R. 3056 and H.R. 7175. Executive witnesses ob-
jected to the congressional veto because sudden termination of
previously agreed upon programs would be "disruptive of a har-
monious" relationship between the two branches and could place
the United States in "an awkward international position of being

131. Id. at 47.
132. Hearings on Admission of Refugees into the United States, supra note 102,

at 16.
133. 8 U.S.C. § 1157(c) (1980).
134. Hearings on Admission of Refugees into the United States, supra note 102,

at 91.
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unable to honor a commitment to participate in a refugee resettle-
ment of a multilateral character."135 State Department witnesses
also criticized the "fair share" limitation in the bill.

We fully agree that the resettlement of refugees is a matter of interna-
tional concern and that we must vigorously encourage international par-
ticipation in refugee problems. To hold back until this participation is
assured however, could deny our role as a leader in the field of humanita-
rian concerns in the international community. In addition, the United
States should not turn its back on refugees simply because other nations
may do so.1 3 6

Justice Department witnesses commented that "humanitarian
concerns present in emergent refugee situations should not be
made subject to numerical limits inflexibly set by statute."137

The executive branch was also concerned about the limitations
of the definition of "refugee". While adopting the UN definition
generally, the bills precluded those whose primary motivation for
fleeing was economic.138 This qualification was sharply and uni-
formly criticized. State Department and Justice Department wit-
nesses explained the mixed nature of most refugees' motivation,
and the ability of governments to impose economic sanctions for
political reasons. An explicit statutory exclusion of economic ref-
ugees might eliminate many bona fide refugees. "Economic ad-
vantage is at least part of the attraction which brings many to our
shores, and the chance that the confused refugee in his first deal-
ings with an American officer might admit this to his permanent
detriment suggests that the provision not be in the bil."'39
Others saw the distinction as "spurious" and at least potentially
"invidious."140

While the statutory definition of refugee in the House bill re-
ferred to a person outside the persecuting country, State Depart-
ment and other executive branch witnesses repeatedly testified to

135. Id. at 79. The view was also expressed that the legislative veto was uncon-
stitutional "since Congress would both retain control over enforcement of the leg-
islation in violation of the principle of separation of powers and also be able to
repeal a power given to the President without giving the Executive the opportu-
nity to exercise the right of veto conferred by Article r. Letter from Office of Le-
gal Counsel, Department of Justice, to Congressman Eilberg, quoted in Admission
of Refugees, Part II, supra note 102, at 225.

136. Hearings on Admission of Refugees into the United States, supra note 102,
at 79.

137. Id. at 82.
138. H.R. 3056, 95th Cong., 1st Sess. § 207(a), 123 CONG. REC. 3413 (1977).
139. Admission of Refugees, Part 11, supra note 102, at 174.
140. Id. at 154.
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the need to assist persons still within their country of nationality.
An absolute bar on the use of the parole power was opposed by
these witnesses because of its potential usefulness in assisting
those applying for entrance at the border and those outside the
persecuting country but within a third country where there might
be imminent danger of repatriation.141 Parole, it was contended,
should be available for these situations, and the INS should plan
to have additional offices in new locales to accommodate the geo-
graphically and ideologically broader group which would be seek-
ing admission. 42

Another focus of discussion was Congressman Eilberg's propo-
sal that the withholding of deportation provisions of section 243
(h) of the INA143 be made available in exclusion as well as depor-
tation proceedings. 44 In Eilberg's proposal, however, this relief
was to be unavailable to those who entered illegally, unless they
presented themselves without delay to an immigration officer and
could demonstrate good cause for the illegal entry. Aliens who
engaged in the persecution of others also would be ineligible for
this relief.145

While INS, State Department and other witnesses supported
Congressman Eilberg's proposal on the extension of section 243
(h) benefits to excludable aliens, they strenuously opposed the
exclusion of illegal entrants. The qualification was characterized
as excessively harsh treatment which would be "out of character
with our traditional concern for refugees and could conflict with

141. Hearings on Admission of Refugees into the United States, supra note 102,
at 80.

142. Id. at 76, 92-93.
143. 8 U.S.C. § 1253(h) (1965) (amended 1980).
144. The INA makes a fundamental distinction between those aliens who have

effected an entry into the U.S. (whether with a visa or without a visa and without
being inspected by immigration officers) and those who have attempted but have
not accomplished a formal entry. The former if alleged to be in violation of their
status are subject to deportation proceedings under 8 U.S.C. § 1252 (1952). The lat-
ter are subject to exclusion proceeding under 8 U.S.C. § 1226 (1952).

As early as 1958, the Supreme Court had held that aliens in exclusion proceed-
ings did not have access to section 243(h). Leng May Ma v. Barber, 357 U.S. 185
(1958). However, the unavailability of section 243(h) or asylum procedures in ex-
clusion hearings had been the subject of administrative and judicial challenges.
See Matter of Pierre, 14 I. & N. Dec. 467 (1973), vacated and remanded on other
grounds, 434 U.S. 962 (1978). Congressman Eilberg's legislative proposal was an
obvious response to this litigation, which also resulted in a change in INS proce-
dures. For a more complete discussion, see 56 Interpreter Release 189 (1979).

145. The latter exception encompassed those "who have engaged in the perse-
cution of individuals on account of the individuals' race, religion, nationality, mem-
bership of a particular social group, or political opinion". It also excluded from the
benefits of section 243(h) aliens "who in the opinion of the Attorney General, con-
stitute a danger to the community or to the security of the United States". This
was incorporated into the Refugee Act. 8 U.S.C. § 1253(h) (1980).
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our obligations under the Protocol."146

The INS did not initially see the need for a statutory asylum
procedure given the proposed reforms in section 243 (h),147 but
Subcommittee members were uncomfortable with continuing to
leave the matter to administrative regulation. The Subcommittee
advocated a statutory provision in order to prevent dilatory abuse
of existing procedures by aliens, and to assure the alien applying
for asylum basic due process protections. To support its position,
the Subcommittee referred to its report which criticized, on due
process grounds, procedures followed by INS in adjudicating Hai-
tian asylum and section 243(h) claims. Because the politicized
nature of executive practice in the asylum area concerned Con-
gress, some members supported statutory asylum procedures in
order to assure the extension of the asylum remedy to those flee-
ing persecution from noncommunist countries.14 8

An emerging consensus and a more precise outline of what was
to be the Refugee Act of 1980 became apparent in the final session
of the hearings in April 1978. In that session the Administration
finally responded officially to Congressman Eilberg's proposals on
refugee legislation. Compelled by its need to preserve credibility
in the international community and to bring order into the refu-
gee admission process, the Administration gave its concrete sup-
port to the legislative effort. By this time the Administration
achieved some long-term perspectives on its major parole pro-
grams and therefore simultaneously requested ongoing parole au-
thorization for Indochinese, Eastern European and Soviet
refugees "until new refugee legislation was passed."' 49 A major
force behind refugee reform, Senator Kennedy a month earlier
had introduced legislation in the Senate (S. 2751) which paral-
leled some of the Administration's positions. This legislation pro-
vided the immediate impetus for the Administration to come forth
with concrete proposals.150

146. Hearings on Admission of Refugees into the United States, supra note 102,
at 63.

147. Id. at 94.
148. Id. at 126-30.
149. Admission of Refugees, Part II, supra note 102, at 217.
150. Sen. Kennedy's S.2751 95th Cong., 2d Sess., 124 CONG. REC. 3746 (1978)

(called the Refugee and Displaced Persons Act of 1978) was introduced in the Sen-
ate on March 15, 1978. It represented the broadest and most flexible approach to
refugee admission policy, giving more discretionary authority to the Executive
than the Administration itself was advocating at the time. The refugee definition
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The Administration's official response, presented on this last
day of the hearings, was similar to those views advanced earlier
in the hearings by representatives of the State and Justice De-
partments. There was only one significant change: a new numeri-
cal framework was proposed for the "normal flow" admission
category. The Administration suggested that the "normal flow"
refugee admission be set at "up to 50,000", 20,000 to be taken from
the worldwide immigration ceiling plus 30,000 additional admis-
sions. The overall worldwide ceiling including refutgees would ac-
cordingly be raised from 290,000 to 320,000. The Administration
argued that 50,000 refugee allocation represented the actual aver-
age number of refugees admitted in recent years and did not in-
volve any numerical increase.151 Accommodation of the 50,000
within the "normal flow" category would avoid recurring reliance
on emergency procedures which would only be utilized in new,
unforeseen emergency conditions. The Administration endorsed
and extended the "special concern" terminology and supported
an inclusive, flexible interpretation. Congressman Eilberg's bill
had used "special concern" only in reference to emergency admis-
sions. The Administration, however, suggested that priority in al-
locating the 50,000 "normal flow" numbers be given to refugees
who were, in the opinion of the Attorney General, of "special con-
cern" to the United States. In order to assure that allocations
were made in the best interests of the United States, the Admin-
istration agreed to report to Congress on this determination at the
beginning of each fiscal year in order to keep Congress in-
formed.152 At the end of testimony, the Administration expressed
its readiness "to sit down ... and negotiate the points of differ-
ence remaining between [the Executive and Congress].' 153

included an alien "uprooted by catastrophic natural calamity, civil disturbance or
military operations and who is unable to return to his usual place of abode". The
bill allowed for a normal flow of 40,000 "refugees and displaced persons" annually
to be admitted as permanent residents with immigrant visas. Emergency admis-
sions were authorized upon recommendation of the Secretary of State to the At-
torney General, after consultation with the appropriate congressional committee
representatives. The Attorney General could implement an emergency admission
program immediately after consultation with Congress (or within thirty days of
making a request for consultation). Thus, Congress not only would have lacked a
veto power but also would have been statutorily prevented from delaying an emer-
gency program. Emergency admissions had to be "not possible or practical" under
the regular admission procedures, "justified by emergent or humanitarian rea-
sons", or "in the public interest". The parole authority was expanded to allow pa-
role for "humanitarian reasons", rather than further restricted as it was under
Congressman Eilberg's bill. For a detailed discussion of Sen. Kennedy's role re-
garding the Refugee Act and its legislative history see Kennedy, The Refugee Act
of 1980, 15 INT'L MGRArTION REv. 41 (1981).

151. See Admission of Refugees, Part II, supra note 102, at 217.
152. Id. at 218-20.
153. Id. at 220. At approximately the same time as the Administration indi-
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REFUGEE ACT OF 1980

H.R. 2816/S. 643: The Administration's Bill

From November 1978 through February 1979, intensive consulta-
tions occurred between the executive branch and congressional
committee staff aimed at drafting a consensus refugee bill. As a
result of those deliberations and continuing pressure on the Ad-
ministration by Kennedy, 5 4 the Administration's proposed bill
was introduced by Senator Kennedy in the Senate as S. 643,15
and in the House as H.R. 2816156 by Congressman Rodino and
Congresswoman Holtzman. The bi11157 included the universal
nondiscriminatory definition of refugee, which since 1970 had re-
mained the area of greatest consensus in the refugee reform de-
bate. Following the specific intention of the bill's sponsors, the
proposed definition closely paralleled the UN Convention.158

The President's suggestion of up to 50,000 annual admissions as
the "normal flow" had been adopted. These 50,000 "normal flow"
numbers were to be allocated among groups of refugees the Presi-
dent determined to be of "special concern" to the United
States. 5 9

For the first time, however, a second annual admissions cate-
gory was created. The bill provided that in addition to a "normal
flow" of up to 50,000, the President could admit an additional spe-
cific number of groups of refugees of "special concern" to the
United States if that extra number were foreseeable at the begin-

cated to the House Subcommittee its willingness to seriously consider a refugee
bill, Sen. Kennedy found out that he was to assume the Chair of the Senate Judi-
ciary Committee, following Sen. Eastland's resignation. The major road block to
reform in the Senate had, thus, been removed.

154. S. REP. No. 250, 96th Cong., 1st Sess. 3 (1979) (hereinafter cited as S. REP.
No. 250).

155. S. 643, 96th Cong., 2d Sess., 125 CONG. REC. 2630 (1979).
156. H.R. 2816, 96th Cong., 1st Sess., 125 CONG. REc. 10554 (1979).
157. S. REP. No. 256, supra note 154. This bill for the first time not only ad-

dressed the refugee admissions issues but also included a Title Il and Title IV
under what is now the Refugee Act, 8 U.S.C. §§ 1521-1525 (1980) involving tempo-
rary and transitional assistance to refugees. It became one of the important pur-
poses of the Refugee Act to eliminate discrimination in domestic refugee
assistance programs, to rationalize those programs, and to make them consistent
with a nondiscriminatory refugee admissions policy. Id. (remarks of Sen. Ken-
nedy); see also Id. at 19-37. This article, however, focuses exclusively upon Titles I
and H of the Act, involving the refugee admissions and asylum provisions.

158. HR. 2816, 96th Cong., 1st Sess. § 201, CONG. REc. (1979).
159. Id. at § 207(a) (1).
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ning of the year.160 The additional annual admission category was
created in order to accommodate exceptional and continuing cri-
ses, such as the mass exodus of the "boat people" from Southeast
Asia. This category would allow for orderly entry into the United
States without setting an artificially higher number for "normal
flow" refugee admissions, thus obviating the need for third cate-
gory emergency procedures. That third category was created for
unforeseeable admissions "in response to [an] emergency refu-
gee situation" that might arise after the beginning of the fiscal
year and could not be accommodated under the annual admission
procedures. 161 These emergency admissions numbers were also
to be allocated among groups of "special concern" to the United
States.

The bill's consultation requirements were less inclusive than
those contained in Congressman Eilberg's bill of the previous
year. Prior consultation was required to consider only the
number of refugees admitted under the additional admissions and
emergency admissions clauses.162 No consultation was required
to review the conferral of "special concern" status upon particular
groups of refugees or the allocation of numbers among them. The
consultation process itself was not described in detail and the bill
did not contain a provision for a congressional veto.

In the case of refugees admitted under the additional annual
admissions category, the "designated representatives of the Presi-
dent" were required to provide the Judiciary Committee mem-
bers a description of the number "and an explanation of the
reasons for believing that the admission of more than 50,000 refu-
gees of "special concern" to the United States is in the national
interest."163 For consultations under the emergency provisions,
the Judiciary Committee members were to be furnished with "a
description of the unforeseen emergency refugee situation" and
estimates of the number of prospective refugees and the cost of
their resettlement.164

Admissions under the additional annual admissions category
had to be justified by humanitarian concerns or be "otherwise in
the national interest." Emergency admissions had to be justified
by "grave humanitarian concerns" or be "otherwise in the na-
tional interest."165 The bill allowed for waivers of certain grounds
of excludability, including most significantly the public charge

160. Id. at § 207(a) (2).
161. Id. at § 208(a).
162. Id. at §§ 207(a)(2) and 208(a).
163. Id.
164. Id.
165. Id. at §§ 207(a) (2) and 208(a).
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and literacy requirements of the law.166

Some of the changes in section 243(h)167 proposed in prior
bills168 were incorporated into the new bill. These authorized the
Attorney General to withhold "the deportation or return of any
alien to any country where such alien's life or freedom would be
threatened on account of his race, religion, nationality, member-
ship in a particular social group, or political opinion." 169 Thus, the
protections 'of this section were extended to apply in exclusion as
well as deportation hearings. The proposed section 243(h) also
enlarged the bases of persecution to include "nationality and
membership in a particular social group." Both of these repre-
sented movements towards consonance with the UN Convention.

Unlike the earlier version of Congressman Eilberg's bill, no for-
mal limitations were placed on the parole authority. In the sec-
tion-by-section analysis of the Administration's bill, however, it
was clearly stated that this authority could be used for refugee
admissions only if there were "compelling reasons in the public
interest related to the individual refugee."l7 0

House and Senate Judiciary Committee Consideration of the Bill

H.R. 2816 was referred to the Subcommittee on Immigration,
Citizenship and International Law which held hearings on the bill
in May of 1979.171 In the Senate, a hearing on S. 643 was held
before the Committee on the Judiciary on March 14, 1979.172
Much of the testimony heard during that hearing was similar to
testimony offered during House Subcommittee hearings.17 3 Con-
gressional consideration of this bill in House Subcommittee and
Senate Judiciary Committee hearings focused on five areas: the
refugee definition, allocation of refugee numbers to those of "spe-

166. Id. at §§ 207(a) (3), 207(b) (2), 209 and 210(b).
167. 8 U.S.C. § 1253(h) (1965) (amended 1980).
168. See note 144 supra and accompanying text.
169. H.R. 2816, 96th Cong., 1st Sess., 125 CONG. REC. 12376 (1979).
170. 125 CONG. REC. 2633 (1979).
171. Hearings on H.R. 2816, supra note 1.
172. Hearings on S. 643, supra note 105. Note that the Senate Subcommittee on

Immigration had been abolished by Sen. Kennedy when he assumed the Chair of
the Committee on the Judiciary. See also note 153 supra.

173. The Senate hearings were briefer and involved less controversy. The ad-
ministration's bill, from the time it was first introduced in the Senate through floor
amendments in September of 1979, underwent a simpler and smoother process
than its companion bill in the House. See notes 150, 153-54 supra for Sen. Ken-
nedy's role in advancing the legislation.
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cial concern," section 243(h), the need for a statutory asylum pro-
vision, and the need for a consultation procedure.

The intent to implement a broad, nondiscriminatory refugee
policy embodied in the new UN definition was evidenced during
committee and subcommittee hearings in both houses. In testify-
ing before the Senate Judiciary Committee, Ambassador Clark
criticized the current law's treatment of refugee problems as "in-
adequate, discriminatory and totally out of touch with today's
needs." 174 Describing the diversity of the refugee population he
stated, "[w]hile the plight of the boat people in Southeast Asia
presents today's most dramatic case, it must not blind us to the
hardships of refugees fleeing oppression and persecution in East-
ern Europe, Africa, the Middle East, and Latin America."175 In
other parts of the hearing record, the new refugee definition was
lauded as installing "a more universal standard based on
uprootedness rather than ideology."176

While a more general agreement was apparent, Congress con-
tinued to focus on monitoring the Executive's power in refugee
admissions as it had in earlier hearings. During the House Sub-
committee hearing, one major change recommended was an ex-
plicit statement of the bill's purpose "to implement and/or
reinforce the Convention and Protocol Relating to the Status of
Refugees."177 In addition, witnesses from Amnesty International
and other organizations wanted explicit inclusion of displaced
persons, political detainees and in general those persons still
within their country of nationality within the definition of "'refu-
gee."178 Administration witnesses made it clear that the new ref-
ugee definition did not, as in former law, require third country
processing of refugee applications. There was nothing, however,
in the new bill specifically allowing for processing within the per-
secuting country. The reference to displaced persons contained
in some prior bills, particularly S. 3751,179 did not appear in the
Administration's bill. Amnesty International testified:

Unless the definition of "refugee" is expanded, it appears that ...
[these] political prisoners, and those displaced from their homes by civil
strife will not be eligible for admission to the United States as refugees
... [gjiven the failure of the Hemispheric Parole Program to even scratch
the surface of the political refugee problem in Argentina and other coun-
tries of Latin America, Amnesty has great fears that prisoners of con-
science will be merely ignored unless a particular individual is seen to be

174. Hearing on S. 643, supra note 90, at 9.
175. Id. at 11.
176. Id. at 187, quoting Washington Post, March 12, 1979.
177. Hearings on H.R. 2816, supra note 1, at 168 (testimony of A. Whitney Ells-

worth and Hurst Hannum, Amnesty International).
178. Id. at 169.
179. See note 150 supra.
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relevant to the political context of the moment and therefore becomes a
"compelling" case whose admission is "required".180

Witnesses also focused upon practical problems resulting from
the inaccessibility of INS processing centers:

The definitions.., don't now require that a person make his applica-
tion within a third country, but in fact it would be impossible for a person
in a country where he is suffering persecution, to be pre-cleared, screened
or processed by the Immigration and Naturalization Service.181

Another major controversial provision of the bill was allocations
of refugee numbers to those of "special concern." Some wit-
nesses expressed the fear that this represented a return to ideo-
logical restrictions. 8 2 This suspicion was reinforced by official
pronouncements. The section-by-section analysis, for example
stated, "[in recent years the refugees who have been a special
concern to the United States have included Cubans, Soviets, East-
ern Europeans and Indochinese."183 In attempting to clarify this
language, Ambassador Clark referred to traditional considerations
for refugee admissions, testifying that special attention would be
paid to "whether the refugees have cultural, historical or espe-
cially family ties to the United States" or "[w]hether we have a
special responsibility because of previous U.S. political involve-
ment with the refugee or his country of origin."184 At the same
time Ambassador Clark explained that the factors he had listed
were "simply a summarization of what we've been doing, rather
than anything written in stone in terms of projections of the
future."185

Despite these assurances, subcommittee members and nongov-
ernmental organizations thought that even to suggest that the
United States would limit its assistance to refugees of "special
concern" would undercut the universal humanitarian standards of
the Refugee Act. Witnesses recommended that "special need,
and not special political concern, should be the dominant crite-

180. Hearings on H.R. 2816, supra note 1, at 171.
181. Id. at 187 (testimony of David Carliner, American Civil Liberties Union).
182. See Id. at 182 (dialogue between Congresswoman Holtzman and Mr. Ells-

worth of Amnesty International in which "special concern" was seen as referring
to "geopolitical concerns" and a return to "the national origins policy in our immi-
gration law").

183. See note 170 supra.
184. Hearings on H.R. 2816, supra note 1, at 24-25.
185. Id. at 26.
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rion."186 It was suggested that an important factor to be consid-
ered in determining "special concern" was whether refugees were
"from a country wherein there exists a consistent pattern of gross
violations of internationally recognized human rights". 87

While dissatisfied with the "special concern" terminology, sev-
eral members of Congress nonetheless desired statutorily articu-
lated standards. As in earlier hearings, members of Congress
insisted upon the need for statutory devices to control the exer-
cise of executive discretion. Chairwoman Holtzman noted:

I want you to focus on the special concern provisions. I do not think that
it is sufficient to come here and say that special concern is a terrible provi-
sion because it will provide certain limitations when in fact by selecting
50,000 people out of thirteen million refugees you have to apply some kind
of standards and limitations.

The question is whether this discretion will be given completely to any
President... or whether standards will be set .... I agree with you that
the decisions with regard to refugees have essentially been political deci-
sions but I don't think you solve that problem even if you take the term
"special concern" out of the statute.188

The same mistrust of the Executive's use of politically moti-
vated selection criteria that incited controversy over the "special
concern" terminology reinforced earlier demands for universal
statutory asylum procedures and mandatory requirements in the
section 243(h) provisions.189 Thus, the Administration's proposed
section 243(h) provision was criticized for allowing the discretion-
ary withholding of the return of the alien, "[dlespite the
mandatory nature of the United States' obligations under interna-
tional law."'190 Section 243(h) procedures were characterized as
"woefully inadequate."191 Even amended to reflect this concern,
section 243(h) was not to be substituted for a statutory asylum
provision which would establish the right to apply for asylum ei-
ther within or outside the United States:

It seems that it shouldn't be necessary to claim asylum through a proce-
dure designed to allow one to withhold deportation under section 243(h).
Those are not necessarily the same questions. There may be many rea-
sons to withhold deportation of an alien, but asylum procedures should be
separate. Although the right of asylum has been regarded as an historic
tenet of American political policy, it has not been set forth in any statu-
tory provision .... In as much as it, in fact, has been woven into the
fabric of American history and has achieved international acceptance as a
policy in the declarations of the United Nations, it seems appropriate to
reinforce that policy by stating it explicitly as a purpose of the "Refugee

186. Id. at 177 (testimony of Whitney Ellsworth and Hurst Hannum, Amnesty
International).

187. Id. at 174.
188. Id. at 69.
189. 8 U.S.C. § 1253(h) (1980).
190. Id. at 193.
191. Id. at 169.
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Act of 1979".192

The congressional focus upon the dimensions of its role in the
refugee admission process was again reflected in discussions on
the proposed consultation provisions. This was especially the
case since the veto provisions of the former bills had been elimi-
nated, and there was no explicit description of the consultation
process as had appeared in Congressman Eilberg's H.R. 2816.193
Members of the House Subcommittee felt that the consultation
provision's informality and nonspecificity would discourage "good
faith, real efforts" to obtain congressional input into presidential
decisions to raise the numerical limit over 50,000.194 House mem-
bers also were critical about their lack of participation in deci-
sions allocating numbers and their inability to influence changes
after the beginning of the fiscal year. The Executive's decision to
raise the numbers of admissions was qualified only by the re-
quired determination that the increase was "in the national inter-
est" or justified by "humanitarian" concerns. Administration
witnesses admitted that these terms created no discernable lim-
its, since they were impossible to define.9 5

In response to these objections Attorney General Bell, repre-
senting the Administration, attempted to define the implicit con-
gressional control in the statutory consultation process:

This morning we are in the process of making legislative history and I will
give you my view of what the consultation process means, or ought to
mean. There are legal writings on this approach. I would treat the consul-
tation process as a report-and-wait provision. Report-and-wait provisions
are prone to the law of legislative veto. The executive department and the
President, by consulting, reports to the Congress what he wants to do and
gives it a certain period of time within which not only to consult but to act,
if it wishes to act. You might say we don't agree with that; we want to
block that. But I wouldn't make it a set number of days in which the Con-
gress has to act. That's beyond the spirit of a good faith consultation.
However, the period of consultation ought to be long enough for the Con-
gress to decide whether or not it agrees. 1 9 6

Despite this statement by the Attorney General, giving Con-
gress an implicit veto power, the Administration insisted upon
flexibility and undefined statutory language. Thus, while the 're-
port-and-wait" provision was written into the legislative history,

192. Id. at 184-86.
193. See notes 127-28 supra and accompanying text.
194. Hearings on H.R. 2816, supra note 1, at 65.
195. Id. at 25.
196. Id. at 24.
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the Administration did not want it written into the law.197 But
when the suggestion was made to write in detailed description
and definition of consultation, as had appeared in the earlier
Eilberg bill, the Attorney General had no objection.198

The House and Senate Reports

Following these committee and subcommittee hearings, amend-
ments to the original Administration bill were incorporated into
the House'99 and Senate reports2 0O on the Refugee Act of 1979.
The House and Senate reports reflected different standpoints in
the historic struggle over control between executive and congres-
sional forces. The provisions of the House bill attempted to trans-
fer significant power in refugee admission to Congress. Senate
leaders, on the other hand, wanted to maintain the flexibility of
the admission procedures and not compromise that flexibility by
imposing rigid congressional control mechanisms. 20'

There was consistent agreement, however, on certain princi-
ples: to strengthen and emphasize the humanitarian and nondis-
criminatory underpinnings of the legislation, and further buttress
the asylum provisions. 202

The refugee definition reported out by the House Committee
contained an additional Section "B", specifically referring to those
persecuted or threatened with persecution in their own coun-
try.2 0 3 While the language of the definition did not literally cover
them, the Committee's intent was to provide for detainees and
political prisoners. According to the Committee report:

197. Id. at 30.
198. Id. at 64-65.
199. H. REP. No. 608, supra note 10; Bill introduced in the House of Representa-

tives as H.R. 2816, 96th Cong., 1st Sess., 125 CONG. REC. 12376 (1979).
200. S. REP. No. 256, supra note 157; Bill introduced in the Senate as S.643, 96th

Cong., 1st Sess., 125 CONG. REC. 12021 (1979).
201. The Senate Comm. on the Judiciary, under the leadership of Sen. Ken-

nedy, had advocated a greater executive branch role in the refugee admission pro-
cess. See note 150 supra.

202. In the House, subcommittee mark-up on HR. 2816 took place on August 1,
1979, during which Congresswoman Holtzman offered an amendment in the nature
of a substitute making significant changes in the original legislation. After a single
subcommittee amendment was approved, the bill with amendments was referred
to the full committee mark-up on September 13 and 19, 1979. The committee or-
dered the bill favorably reported to the House with an amendment by a vote of 20-
6. When H.R. 2816 was reported out of the full House committee important
changes had been made reflecting many of the areas of discussion during subcom-
mittee hearings in May. See H.R. REP. No. 608, supra note 10, at 7.

On the senate side, the Judiciary Committee, meeting in open session on July
10, 1979, considered and amended the bill. See S. REP. No. 258, supra note 157, at 3.

203. The proposed § 101(a) (42) (B) covered "any person who is within the coun-
try of such person's nationality or, in the case of a person having no nationality,
within the country in which such person is habitually residing".
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While these individuals are not covered by the U.N. Convention, the Com-
mittee believes it is essential in the definition to give the United States
sufficient flexibility to respond to situations involving political or religious
dissidents and detainees throughout the world. 204

In explaining the rationale of the provision the Committee re-
ferred to Chilean and Cuban prisoners brought directly to the
United States and to the hemispheric parole programs for prison-
ers in Argentina and other Latin American countries, as well as to
the evacuation of Saigon in 1975. Members noted that coverage
for these "refugees" was noncontroversial; Administration wit-
nesses had indicated their intention to encompass detainees in
the original refugee definition written in S. 643/H.R. 2816.205

The Senate Committee bill specifically amended the definition
of refugee to include "displaced persons." This was done "to in-
sure maximum flexibility in responding to the needs of the home-
less who are of concern to the United States."20 6

In the House Committee's version a further amendment was
added to the refugee definition to exclude from eligibility for refu-
gee status those who had engaged in the persecution of others.
This was viewed as consistent with the UN Protocol which by its
terms does not apply to those who "committed a crime against
peace, a war crime, or a crime against humanity."207

The amendment was also consistent with recently enacted leg-
islation allowing for the deportation of Nazi war criminals, 208 as
well as provisions in earlier refugee reform proposals.209

The annual and emergency admission provisions were changed
in several important respects from the original, Administration
version. For example, in the Administration's bill the allocation
determination to refugee groups of "special concern" was exclu-
sively within the President's authority, whereas, the House Com-

204. H.R. REP. No. 608 supra note 10.
205. Id.
206. S. REP. No. 256, supra note 157, at 4. As in the House version, Part A of the

new definition referred to those outside the persecuting country and conformed to
the UN Protocol. The Senate Committee's Part B referred to "any person who has
been displaced by military or civil disturbance or uprooted because of arbitrary
detention of the threat of persecution, and who is unable to to return to his usual
place of abode".

207. ILR. 2816, 96th Cong., 1st Sess. § 201(a) (42), 125 CONG. REC. 12367 (1979); 8
U.S.C. § 1101(a) (42) (1980). H.R. REP. No. 608, supra note 10, at 10.

208. Act of October 30, 1978, Pub. L No. 95-549, 92 Stat. 2065 (1978).
209. See, e.g., H.R. 7175, 95th Cong., 1st Sess. § 243(h) 123 CONG. REc. 14648

(1977).
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mittee bill required that the allocation of refugee admissions to
those of "special humanitarian concern" be based on a determina-
tion made by the President, after consultation with Congress.210

In effect, the House Committee bill sought to make consultation
mandatory as to allocations of refugee admissions in all cases,
not just with respect to numbers of refugees when such numbers
exceeded 50,000.

While amendments made by the House Committee reinforced
the role of Congress, many of the Senate changes increased the
Executive's power. One example increasing the Executive's
power was a change in the provisions for increased refugee ad-
missions. In an added provision for "periodic discussions,"211 the
Senate bill attempted to cover the situation in which after the ini-
tial consultation and the submission of the budget request, the
President became aware of the need for additional refugee admis-
sions. He could then "conduct additional consultations regarding
possible adjustments of estimated normal flow numbers."212 The
provision thus created additional flexibility in the admission pro-
cess by giving the President a second opportunity to increase the
number of annual refugee admissions.

The House and Senate Committee versions of the emergency
admission provisions were essentially the same, adopting the Ad-
ministration's bill language, with the exception that the House re-
port "limited [emergency admissions] to circumstances which are
unforeseen prior to the beginning of the fiscal year."213 The
House Committee noted that, while it was not adopting a rigid nu-
merical ceiling on emergency admissions, "the Committee
amendment does limit the President's authority to admit refugees
under this provision to a maximum twelve month period."214 The
Senate bill contained no similar time restriction but rather the
Senate report described the need for unfettered emergency pow-
ers. "In such emergency circumstances the consultation process

210. H.R. 2816, 96th Cong., 1st Sess. § 207(b), 125 CoNG. RE C. 12367 (1979);
adopted in the Refugee Act at 8 U.S.C. § 1157(b) (1980). The language of the Sen-
ate Committee's bill did not require consultation as to allocations.

The Senate report, however, stated "[t]he admission numbers will be allocated
to groups of refugees of special concern to the United States" as determined by
the President in consultation with Congress". S. REP. No. 256, supra note 185, at 5.

211. "[T] here shall be periodic discussions between designated representatives
of the President and members of Committee on the Judiciary regarding the pro-
gress of refugee admissions and the possible need for adjustment in the allocation
of admissions among groups or classes of refugees." S. 643, 96th Cong., 1st Sess.
§ 207(a) (1), 125 CONG. REC. 12021 (1979) (similar provision in Refugee Act, 8 U.S.C.
§ 1157(d) (1980)).

212. S. REP. No. 256, supra note 157, at 5.
213. H.R. 2816, 96th Cong., 1st Sess. § 207(a)-(b), 125 CONG. REC. 12367 (1979).
214. H.R. REP. No., supra note 157, at 12.
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... should be viewed as urgent by both the executive and legisla-
tive branches."215

The House Committee sought to limit further the Executive's
authority to admit refugees in emergencies by adopting Congress-
man Eilberg's proposed restriction on the use of the parole au-
thority for refugee admissions, 216 prohibiting its use for refugees
unless specific justification could be found for the particular alien.
By contrast, the Senate version made no statutory change in the
parole authority. While the section-by-section analysis in the
Senate report expressed the Committee's intent to limit the use
of parole for refugee admissions, it still allowed for the parole of
refugees by group.

Once the bill takes effect, however, the Attorney General does not antici-
pate using this authority with respect to refugees unless he determines
that compelling reasons in the public interest related to individual or
groups of refugees require that they be paroled into the United States,
rather than admitted in accordance with ... [the annual and emergency
admission provisions in the bill].217

In the House Committee's version, the consultation provision
was strengthened in several respects. The House report stated
"the Committee cannot over-emphasize the importance it at-
taches to consultation."2 18 As noted above, a consultation require-
ment was added for allocations decisions.219 The Committee's bill
also required the President to designate a cabinet member 220 to
participate in consultations with the Judiciary Committee. The
Committee incorporated the definition of the consultation process
contained in Congressman Eilberg's former H.R. 7175,221 setting
forth information that had to be submitted as part of the consulta-
tion process, including descriptions of resettlement plans and
"the anticipated economic, social and demographic impact of the
admission of the refugees in question."2 2 The House Committee
report went on to state that the former, nonstatutory consultation
process, involving consultation with the Chairpersons of the full

215. S. REP. No., supra note 150, at 10.
216. See note 115 supra and accompanying text. See 8 U.S.C. § 1253(d) (5) (B)

(1980).
217. S. REP. No. 256, supra note 157, at 17.
218. M-R. REP. No. 608, supra note 10, at 14.
219. See note 210 supra and accompanying text.
220. H.R. 2816, 96th Cong., 1st Sess. § 207(e) 125 CONG. REC. 12367 (1979) (simi-

lar provision in Refugee Act, 8 U.S.C. § 1157(e) (1980)).
221. See note 127 supra.
222. H.R. 2816, 96th Cong., 1st Sess. § 207(e) 125 CON6. REC. 12367 (1979) (simi-

lar provision in Refugee Act, 8 U.S.C. § 1157(e) (1980)).
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House and Senate Judiciary Committees, and the House Subcom-
mittees on Immigration, Refugees and International Law, as well
as ranking minority members of the committees and subcommit-
tees, would be followed. According to the House Committee re-
port, the information required in the defined consultation
provision would be submitted by the Executive at least two weeks
in advance; the consultation process itself would not take longer
than fifteen to twenty days.223 The House report stated the Com-
mittee members' belief that "the Administration cannot move
ahead to admit additional refugees after consultation, until some
response has been received from the consultative members."224

The report referred to Attorney General Bell's testimony regard-
ing the implicit "report-and-wait" requirement as support for its
position.225

In the Senate Committee's version, the consultation process
was defined similarly, with a description of the "personal contact"
required between the Executive and the Judiciary Committees.226
Generally, however, the Senate version and report proposed a
more flexible consultation process. Rather than stressing the "re-
port-and-wait" provision, the Senate report emphasized the intent
of the Committee members not to create "a statutory definition of
what action is required of the Judiciary Committee of Congress to
conclude the consultation process." 227

The discussions during the hearings regarding the "special con-
cern" terminology resulted in important amendments. The House
Committee's bill changed the term "special concern" to "special
humanitarian concern" 228 as the standard to be applied in deter-
mining allocation of refugee admissions. By making this change
"the Committee intend[ed] to emphasize that the plight of the
refugees themselves as opposed to national origins or political
considerations should be paramount in determining which refu-
gees are to be admitted to the United States.229 At the same time,
the need for flexibility was reiterated:

The legislation does not-and cannot-further define this phrase. The
Committee believes that any attempt to do so would unnecessarily restrict
future public policy decisions. The Committee recognizes that determin-
ing which refugees are of "special humanitarian concern" to the United
States will be a matter to be considered, debated and decided at the time

223. H.R. REP. No. 608, supra note 10, at 14-15.
224. Id. at 15.
225. Id. See note 196 supra and accompanying text.
226. S.643, 96th Cong., 1st Sess. § 207(a) (2), 125 CONG. REc. 12021 (1979).
227. S. REP. No. 256, supra note 157, at 7.
228. H.R. 2816, 96th Cong., 1st Sess. § 207(a) 125 CONG. REc. 12367 (1979) (same

language in Refugee Act, 8 U.S.C. § 1157(a) (1980)).
229. H.R. REP. No. 608, supra note 10, at 13.
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refugee situations develop.230

In enumerating the factors that could be considered in utilizing
the "special humanitarian concern" standard, the House Commit-
tee had been influenced by the Amnesty International testi-
mony.2 31 The Committee emphasized humanitarian
considerations, placing the-plight of the refugees and the pattern
of human rights violations in the country of origin as the first fac-
tors to be weighed.232

Although the term "special concern" was retained in the Senate
Committee version as a selection guide in refugee admissions, in
defining this term the Senate report made some significant
changes which emphasized the humanitarian factors (from the
original section-by-section analysis). As in the House report,
human rights concerns were stressed. When setting out the
guidelines from the past for selecting refugees of the "special con-
cern," the report referred not only to admissions from countries
where the United States had had "historic, cultural, or direct in-
volvement" but also noted that refugees had been admitted "to
promote family reunion; to respond to human rights concerns em-
bodied in the Universal Declaration of Human Rights; to fulfill for-
eign policy interests; and when no other country [had] responded
to the needs of the homeless .. ,"233 The report underscored the
need for a broader, more inclusive refugee policy. Thus, when
giving past examples of countries from which the United States
had accepted refugees of "special concern," the report added to
those listed in the section-by-section analysis of the original
bil1,234 including those "from the Middle East, Uganda, Lebanon,
Latin America and elsewhere." 235

In response to testimony at the hearing advocating the protec-
tions of a statutory asylum scheme,236 both the House and Senate
Committee's versions provided a statutory mandate for the Attor-
ney General to establish asylum procedures "for an alien physi-
cally present in the United States or at a land border or port of

230. Id. at 13.
231. See note 186 supra and accompanying text.
232. HLR. REP. No. 508, supra note 8, at 13-14.
233. Id. at 15.
234. See note 170 supra.
235. H. REP. No. 608, supra note 10, at 15.
236. See notes 189-192 supra and accompanying text
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entry, irrespective of such alien's status... "237 The House
Committee bill authorized the Attorney General to grant asylum
if he determined that the alien was a refugee within the meaning
of the bill.238 At the same time, the House and Senate Commit-
tees eliminated the discretionary element in the withholding pro-
vision making its provisions mandatory.23 9 The House bill created
certain specified exceptions to the withholding provisions, but
these were all explained as consistent with the UN Convention.240

House and Senate Floor Action

H.R. 2816 was discussed on the floor of the House of Represent-
atives on December 13, 1979, and further debated and amended a
week later.241 The Senate bill, S. 643 as amended and reported
out of the Senate Judiciary Committee, was debated and
amended on the floor of the Senate on September 6, 1979.242

The formal introduction of the bill in the House, debate and
amendments, occurred on December 20, 1979.243 Debate centered
on congressional control over refugee admissions numbers and
strengthening of the consultation process. The liberalization that
had been achieved in committee on the refugee admission evoked
opposition on the House floor. The members supported a nondis-
criminatory policy. At the same time, they were fearful that the
effect would be to enact an expansive admission policy not tem-
pered by ascertainable numerical limits nor by meaningful con-
gressional control over the action of the Executive. These
perennial fears had not been allayed. The first floor amendments,
introduced by Congressman Fascell,24 4 modified the House Com-

237. H.R. 2816, 96th Cong., 1st Sess. § 208(a), 125 CONG. REC. 12367 (1979); S.643,
96th Cong., 1st Sess. § 207(b), 125 CONG. REC. 12021 (1979).

238. H.R. 2816, 96th Cong., 1st Sess. § 208(a) 125 CONG. REC. 12367 (1979) (simi-
lar provision in Refugee Act, 8 U.S.C. § 1158 (1980)). The House report stated,
"The Committee wishes to insure a fair and workable asylum policy which is con-
sistent with this country's tradition of welcoming the oppressed of other nations
and with our obligations under international law... The Committee intends to
monitor closely the Attorney General's implementation of the section so as to in-
sure the rights of those it seeks to protect". H.R. REP. No. 608, supra note 10, at 17-
18. The Senate Committee bill, § 207(b), made the grant of asylum mandatory
upon the appropriate showing, whereas the House version left the decision to
grant asylum within the Attorney General's discretion. S. REP. No. 256, supra note
157, at 8-9.

239. H.R. 2816, 96th Cong., 1st Sess. § 203(e), 125 CONG. REC. 12367 (1979); S.643,
96th Cong., 1st Sess. § 203(e), 125 CONG. REC. 12021 (1979).

240. H.R. REP. No. 608, supra note 10, at 16.
241. 125 CONG. REC. 11965 (1979).
242. See note 200 supra.
243. See note 199 supra.
244. Id. at 12369. Two other amendments offered by Congressman Fascell in-

volved the conduct of resettlement assistance programs. Another established a
new Title IV of H.R. 2816. It provided federal reimbursement to the states for so-
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mittee's amended refugee definition which allowed those still
within the persecuting country to qualify as refugees. Congress-
man Fascell stated his view that the Committee change went be-
yond the UN definition and potentially opened the numerical
floodgates. Under Congressman Fascell's amendment, those still
within the persecuting country could only qualify for refugee sta-
tus after being specially designated by the President in consulta-
tion with Congress. 245

An amendment to the admissions provision of the legislation
was introduced by Congressman Butler. This "sunset clause"
amendment 246 provided that after 1982 the "normal flow" refugee
admissions be returned to 17,400, the number of refugee admis-
sions under the current provisions of section 203 (a) (7) of the
INA.247 Congressman Sessenbrenner, in approving this amend-
ment, made two major criticisms of the bill: first, refugee policy
was left uncoordinated with the legal immigration policy for non-
refugee immigrants; second, the legislation would be passed prior
to the report of the Select Commission on Immigration and Refu-
gee Policy. 24 8 By sunsetting the increased flow of refugees at the
end of fiscal year 1982, "it will give Congress an opportunity to re-
view the report of that Commission and its recommendations and
hopefully enact a permanent policy relating to both refugees and
nonrefugee [sic] immigrants." 249 Both amendments, accepted by

cial services provided asylum applicants who had submitted applications prior to
November 1, 1979. While not specifically limited to Haitian asylum applicants the
amendment was aimed at providing assistance to southern Florida for the costs
resulting from the influx of these refugees.

All of Congressman Fascell's amendments were accepted by the House, along
with an amendment offered by Congressman Danielson involving the time limits
for reimbursement for certain types of domestic assistance to refugees. See REFU-
GEE PROGR",S AND POLIcIEs, supra note 10, at 49-50.

245. As to refugees still within the persecuting country, Congressman Fascell's
amendment would allow them to be admitted "in such special circumstances as
the President after appropriate consultation ... may specify". 125 CONG. REC.
H12369 (1979). This amendment was incorporated into the Refugee Act, 8 U.S.C.
§ 1101(a) (42) (B) (1980).

246. 125 CONG. REC. 12369 (1979).
247. See 8 U.S.C. § 1153(a) (7) (1952) repealed by 8 U.S.C. § 1101(c) (7) (1980).
248. Act of October 5, 1978, Pub. L. No. 95-412, 92 Stat. 907 (1979) established the

Select Commission on Immigration and Refugee Policy whose mandate was to
study and evaluate "existing laws, policies and procedures governing the admis-
sion of immigrants and refugees to the United States and to make such adminis-
trative and legislative recommendations to the President and the Congress as are
appropriate". The deadline for the final report was originally Sept. 30, 1980, but
was extended to March 1, 1981.

249. 125 CONG. REC. H12370 (1979).
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Congresswoman Holtzman, were adopted.
Further amendments introduced on the House floor were

designed to strengthen the consultation mechanism. An amend-
ment, introduced by Congressman Hyde, provided for "a hearing
to review the proposal to increase refugee admissions" to be held
"unless public disclosure of the details of the proposal would
jeopardize the lives or safety of individuals." Such a hearing was
to take place in the case of decisions to increase the "normal
flow" above 50,000 (the second annual admissions category), as
well as for emergency admissions "to the extent that time and the
nature of the emergency refugee situation permit."25 0 The
amendment was adopted, unopposed by Congresswoman Holtz-
man. "[T] here is no substitute for public scrutiny, public disclo-
sure, public debate on an issue of such importance, as the
admission of refugees to the United States."251

The most controversial amendment was offered by Congress-
man Moorehead. Characterizing the consultation language as "il-
lusory," Congressman Moorehead resurrected the congressional
veto from earlier proposed refugee reform bils.252 The amend-
ment provided that a presidential determination to increase the
number of refugees admitted above 50,000 would not go into effect
if at the end of fifteen days of continuous session either house
passed a resolution stating in substance that it did not approve
the determination. The veto would not apply to an emergency de-
termination but would apply only to a foreseeable influx of refu-
gees. The Congressman emphasized that the veto provision
would not affect emergency admissions where there was immedi-
ate danger to human lives. 253 Congressman Fish, in supporting
the amendment, emphasized just how narrow the scope of the
amendment was:

Several months before the beginning of the fiscal year, the President
would make a determination if he wishes to ask for the admission of refu-
gees in addition to the 50,000 normal flow. That is where the one-House
veto comes into play. It affects no other part of the admission process, or,
I might add, of the allocation process, which is also subject to consultation
with the Committees on the Judiciary ... I think when we read this
amendment, together with the Sunset Amendment that has been accepted
today and the enlarged consultation amendment, that we are restoring
control over admission of aliens to the Congress, the branch of govern-
ment that is given sole control over immigration by the Constitution. 25 4

250. Id. at 12371. This amendment was incorporated into the Refugee Act in
§ 207(d) (3) (B).

251. Id.
252. See discussion of Congressman Eilberg's H.R. 3056 and H.R. 7175 supra

note 118 and accompanying text.
253. 125 CONG. REC. 12372-73 (1979).
254. Id. at 12374-75.
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The amendment, although opposed by Congresswoman Holtz-
man, was also adopted in the bill as passed. The amended com-
mittee bill was then passed on a roll call vote of 328 to 47 and was
sent to conference committee. 255

On the floor of the Senate, four amendments were offered by
Senator Huddleston, "the only discernable opponent of the com-
mittee-reported bill."256 However, the differences among Senator
Huddleston and Senator Kennedy, the other committee sponsors,
and the Administration had been resolved prior to floor debate.257

As a result, the amendments were all accepted without opposi-
tion. As in the case of the amendments offered on the House
floor, the major focus of these amendments was to strengthen
congressional control and to narrow the scope of the Executive's
discretionary powers. The first amendment, for example, was
similar to that offered by Congressman Hyde.2 58 It required the
Judiciary Committees to hold public hearings on a proposal to in-
crease the "normal flow" above 50,000. In addition, it required the
submission of a report to Congress within thirty days after the
hearing. In offering the amendment, Senator Huddleston stated:
"[m] embers of Congress will have the opportunity to either agree
or disagree with the proposal at the hearings ... ,I believe that
this amendment will firmly establish the principle that Congress,
as a whole, will establish immigration policy for the country in an
informed and open manner."25 9 Senator Huddleston's second
amendment substituted the term "special responsibility" for "spe-
cial concern" as a selection criteria to be used by the Executive in
determinations to raise the "normal flow" of refugee admissions
above 50,000. He stated that the term would have a narrow mean-
ing, encompassing those with a "close social, economic, cultural
or political association that is not shared with other groups of
refugees." 260

Senator Huddleston's third amendment was a "sunset provi-
ion,"261 providing that after 1982, the number of refugees admit-

255. Id. at 12410. This passage was vacated, and the House passed S. 643
amended with the House-passed language of H.R. 2816 policies, See REFUGEE PRO-
GRAMS AND POLICIES, supra note 98, at 10.

256. REFUGEE PROGRAMS AND POLIcIES supra note 98, at 47-48.
257. Id.
258. See note 250 supra.
259. 125 CONG. REC. 12020 (1979).
260. Id.
261. Id. at 12021. In light of the congressional intent to emphasize humanita-
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ted "be set exclusively by the consultation process." 262 Finally,
the Senator further amended the '"purpose section" of the Act to
state that the new immigration quotas established by this Act
should be subjected to a timely review and reevaluation taking
into consideration the recommendations of the Select Commis-
sion. Senator Huddleston stated that the amendment was being
added in order to assure that the Select Commission could carry
out its mission and to dramatize the fact that "the increased
quota [was] highly controversial."2 63

The Conference Report

In its statement of purpose, the final Conference report on the
bill adopted the basic structure of the Senate version except that
the term "special humanitarian concern" was substituted for
"special concern."264 It expressed the purpose of the bill in terms
of "the historic policy of the United States to respond to the ur-
gent needs of persons subject to persecution in their homelands"
and provided that "the objectives of [the] Act [were] to provide a
permanent and systematic procedure for the admission to this
country of refugees ... and to provide comprehensive and uni-
form provisions for the effective resettlement and absorption of
those refugees who [were] admitted."265

Definition of Refugee

The conference committee adopted the House provision incor-
porating the UN definition, as well as Congressman Fascell's
amendment including presidentially specified persons within
their own countries who are persecuted or fear persecution.266

Both House and Senate sponsors emphasized that the purpose
was to create a nondiscriminatory definition of refugee and to
make United States law conform to the UN Convention.267 The
provision for "presidentially specified persons" was meant to
cover "displaced persons" within their own country in order to

rian concerns in the legislation, it is significant that this amendment was not
adopted by the Conference Committee.

262. For similar House amendment, see note 246 supra, and the Refugee Act, 8
U.S.C. § 1157(a) (2) (1980).

263. 125 CoNG. REC. 12021 (1979).
264. S. REP. No. 590, 96th Cong., 2d Sess. 1 (1980) (hereinafter cited as S. REP.

No. 590).
265. Id. at 19. 8 U.S.C. § 1521 n. on Congressional Policies and Objectives

(1980). For a section-by-section discussion of the Refugee Act see 57 LNTERPRETER
RELEASES 133-39 (1980); Anker, The Refugee Act of 1980, 9 I-MGRATION NEwsLET-
TER 2 (1980).

266. 8 U.S.C. § 1101(a) (42) (1980).
267. S. REP. No. 590, supra note 264, at 19.
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provide for situations such as the 1975 evacuation of Saigon,
"state of seige" detainees in Argentina, and Cuban political pris-
oners. Specifically excluded were persons within their own coun-
try who themselves engaged in persecution.268

The bar to refugees who were firmly resettled, which had been
included in refugee reform bills since 1970, was retained in the
Conference bill. The conferees stated their expectation that regu-
lations regarding firm resettlement would be promulgated by the
Attorney General in consultation with the Secretary of State.
They further directed the Attorney General to submit periodic re-
ports detailing those refugees "denied admission under the
Tirnly resettled' criteria or who are admitted to the United States
after having travelled to another country for resettlement."269

Admission of Refugees

The Conference Committee report provides for 50,000 refugee
admissions annually through 1982 as the "normal flow" refugee
admissions, with allocations to be determined by the President in
consultation with Congress. If there is an anticipated need for
more than 50,000 admissions at the beginning of any year through
1982, the additional number and allocation would be determined
during the consultation process.270

The Senate's sunset provision was adopted; it provided that,
after fiscal year 1982, the number and nature of admissions would
be determined exclusively through the consultation process with-
out a predetermined "normal flow."271

These admissions numbers were to be allocated principally
among "refugees of special humanitarian concern to the United
States." 272 The conferees thus adopted the House language em-
phasizing the intended humanitarian basis of refugee admission
policy. All reference to "special concern" and "special responsi-
bility" had been eliminated.

The refugee admission mechanism created in the bill was in-
tended to be the exclusive means for mass refugee admissions,
and the parole authority was accordingly modified. The Confer-

268. 8 U.S.C. § 1101(a) (42) (1980).
269. S. REP. No. 590, supra note 264, at 19.
270. 8 U.S.C. § 1157(a) (1) (1980).
271. 8 U.S.C. § 1157(a) (2) (1980).
272. 8 U.S.C. § 1157(a) (3) (1980).
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ence adopted the House amendment limiting the use of parole for
individual refugees and requiring a determination that "compel-
ling reasons in the public interest... require that the alien be
paroled into the United States rather than be admitted as a refu-
gee."273 The Conference provided for a sixty-day delay in the ef-
fective date of these parole provisions in order "to make it clear
that existing refugee parole programs will continue until a consul-
tation on future refugee admission programs is held under the
terms of this legislation."274

For refugees admitted under either the annual or emergency
procedures, the bill creates a new conditional status of refugee,
allowing for adjustment of status after one year (as opposed to
two years as provided in the House bill).275 The conferees stated
that this new "refugee" admission status was intended to be dif-
ferent from either the present "conditional entry" or "parolee"
status. 276

Senator Kennedy, later expanding upon the Conference report
on the Senate floor, explained that it was the conferees' intent
that aliens in countries outside the United States, qualified as ref-
ugees and seeking to be admitted to the United States, need not
apply exclusively to an immigration officer. He considered one of
the most important effects of the new Act that applications for
refugee status could be processed by consular officers in Ameri-
can Embassies, as well as by INS officers-in-charge. 277

Asylum Provisions

The Conference report adopted the House amendment on asy-
lum procedure, providing for the establishment of procedures for
a discretionary grant of asylum to an alien physically present in
the United States or at a land border or port of entry, regardless
of status.278 The mandatory nature of the Senate provision was
eliminated. Asylum could be terminated due to a change in the
political condition in the alien's country of nationality.

The provision for the adjustment of status for asylees adopted
by the conferees was essentially that which had appeared in both
the Senate and House versions.27 9 The Conference bill, however,
allowed for application for adjustment of status after one year of
physical presence in the United States rather than two.

273. 8 U.S.C. § 1182(d) (5) (1980).
274. S. REP. No. 590, supra note 264, at 21.
275. 8 U.S.C. §§ 1157(c), 1159 (1980).
276. S. REP. No. 590, supra note 264, at 21.
277. 126 CONG. REC. 1754 (1980).
278. 8 U.S.C. § 1158 (1980).
279. 8 U.S.C. § 1159(b) (1980).
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The conference bill adopted the House amendment of the with-
holding provision, mandating withholding except under four spe-
cific conditions.280 The conferees were careful, however, to note
their intent to conform with international law; the four specific
conditions are those set forth in the UN Convention.

The Conference substitute adopted the House provision with the under-
standing that it is based directly upon the language of the Protocol and it
is intended that the language be construed consistent with the
Protocol.28 1

Final House Passage

The major issue during the House debates on the Conference
bill was the failure to include the legislative veto provision. Con-
gressman Butler suggested the bill be sent back to "clean it up
and do it right ... .,,282 Congressman Rodino, disappointed that
the veto had been eliminated, nevertheless voiced his strong sup-
port for the bill, characterizing it as "one of the most important
pieces of humanitarian legislation ever enacted by a United
States Congress.... [It] confirm[ed] what this Government and
the American people are all about.... By their deep dedication
and untiring efforts, the United States once again ... demon-
strated its concern for the homeless, the defenseless, and the per-
secuted peoples who fall victim to tyrannical and oppressive
governmental regimes." 283 One of the last members to comment
on the bill, Congresswoman Chisholm expressed her hope that
the 50,000 number be distributed equitably and would "not be
tainted with ideological, geographical or racial or ethnic bi-
ases."2 84 She pointed out that of the "1.4 to 1.5 million refugees
that have entered this country since World War II... fewer than
2,000 have been from Latin America and Africa."285 The elimina-
tion of the legislative veto had, however, struck a nerve in the
Congress. The bill passed by a narrow 207 to 192 margin with 34
house members abstaining.286

280. See note 240 supra; 8 U.S.C. § 1253(h) (1980).
281. S. REP. No. 590, supra note 264, at 20.
282. 126 CONG. REc. 1519 (1980).
283. Id. at 1522.
284. Id. at 1523.
285. Id. at 1524.
286. Id. at 1528.
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Final Senate Passage

In contrast, the Conference bill met very little resistance in the
Senate and, in fact, was adopted unanimously. The only Senator
to express misgivings was Senator Thurmond who felt that it en-
couraged welfare dependence and regretted the elimination of the
one-house veto provision. He still, however, voted for the bill.287

PROBLEMS IN IMPLEMENTATION

It is in light of this history, and legislative intent, that imple-
mentation of the Refugee Act and development of future refugee
admission and asylum policy must be viewed. What is most clear
from this history is that the Refugee Act is the product of years of
debate and compromise. The consensus that is reflected in the
Refugee Act represents careful consideration of deep, historic, hu-
manitarian and foreign policy interests of the United States. The
major emphasis of the legislation on a nondiscriminatory policy
and meaningful congressional participation in decisionmaking
cannot be ignored.

Since the Refugee Act passed, a number of significant events
have occurred which underscore some key areas of historic con-
cern. Only weeks after passage of the Refugee Act, the influx of
over 120,000 Cubans to Florida began, a process which brought
into question some of the most basic premises of the Refugee Act
and United States policy in general. In addition to these Cubans,
more than 20,000 Haitians had arrived in the Miami, Florida area.
This massive influx of people into the United States as a country
of first asylum raised serious questions about United States pol-
icy which are not easily solvable, either under the previous law or
the new Refugee Act.288 The Refugee Act was designed primarily
to control the admission of refugees through an orderly admis-
sions process, and these mass claims for asylum have severely
strained the existing legal framework. 289

In an effort to respond to this crisis and as a result of various
pressures from the Cuban and Haitian communities in the United
States, a broad range of religious, civil rights, social services
groups and others, the Carter Administration adopted a special

287. Id. at 1753-55.
288. At first the Cubans were admitted as refugees under the emergency provi-

sions of the Refugee Act, 8 U.S.C. § 1157(b) (1980); Presidential Determination No.
18-16, 45 Fed. Reg. 28,049 (1980). This was later changed, see note 290 infra.

289. This article does not specifically consider the issue of treating the U.S. as a
country of '"frst asylum"; the concerns which are raised by the arrival on our
shores of large number of asylum seekers. This subject deserves careful and sepa-
rate treatment. Yet many of the problems in implementation that are discussed
here are highly relevant to this general issue.
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Cuban-Haitian entry program as an interim measure.290

This temporary measure did not solve the larger set of
problems associated with the mass influx of people from particu-
lar countries seeking political asylum. Others will undoubtedly
want to focus specific attention on the mass asylum phenomenon
in the future. What is important to emphasize in the context of
the Refugee Act is that the problems raised by mass influx of asy-
lum seekers will not be solved by overly simplistic changes in the
law. While there have been and will continue to be emergency
measures proposed and perhaps adopted to address this issue,
the phenomenon cannot be prevented in the future. People with
a fear of persecution will continue to come to this country, in
search of freedom and a better life. This year they may be from
Haiti, El Salvador or Iran; in the next five years from Pakistan,
Guatemala, Poland or Iran.

Since the adoption of the Refugee Act and the Cuban-Haitian
crisis of 1980, two major governmental proposals have been made
on United States immigration policy. Both these proposals have
examined current refugee and asylum policy.

In March of 1981 the United States Select Commission on Immi-
gration and Refugee Policy (Select Commission) released its re-
port entitled U.S. Immigration Policy and the National Interest.291

In July 1981, the Reagan Administration's Interagency Task Force
on Immigration and Refugee Policy made public a series of their
proposals for immigration reform.292

Significantly, both groups have endorsed the general principles
and terms of the Refugee Act.293 At the same time, both reports
suggest a number of specific proposals which threaten to severely
undercut certain basic principles of the Refugee Act and notions
of fundamental fairness and due process which are basic to our
system.

Moreover, since the Refugee Act's enactment, both the INS and
the State Department have promulgated implementing regula-

290. U.S. Dep't of State, Cuban-Haitian Arrivals in the U.S., DEP'T OF STATE
BULL. 193 (1980).

291. SELECT COW'N ON IMIGRATION AND REFUGEE POLICY, U.S. IMMIGRATION
POLICY AN THE NATIONAL INTEREST, JOINT COMM. REP. No. 88 (1981) (hereinafter
cited as REPORT OF THE SELECT COM'N).

292. U.,S. DEP'T OF JUSTICE, REPORT OF THE TASK FORCE ON IMMIGRATION AND
REFUGEE PoLIcY 2-3 (1981) (hereinafter cited as REPORT OF THE TASK FORCE).

293. REPORT OF THE SELECT COMM'N, supra note 291, at 2-3.
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tions and operation instructions. 294 In addition the first two con-
sultations with Congress regarding the annual admission of
refugees have occurred.295

In the following pages we will examine the manner in which the
Refugee Act has been implemented to date, examine several of
the proposals for modifications in the Refugee Act and make a
number of comments and recommendations regarding what we
perceive to be useful changes in current refugee and asylum
practices.

Terms of the Refugee Definition

The first element to consider in terms of implementation is the
definition of the term "refugee", as adopted by the Refugee Act.
In determining who should be given refugee status, it is important
to realize that the vast majority of migrants do not leave their
countries unless forced to do so by extreme circumstances. There
are many reasons that may compel a person to flee his country,
but a refugee is set apart from the other migrants because his mo-
tivation stems from a "well-founded fear of persecution on ac-
count of race, religion, nationality, membership in a particular
social group, or political opinion. '296 This key phrase of the defi-
nition embodies a complex assessment of the alien's subjective
perceptions and his objective background situation.297

The subjective element included an assessment of the appli-
cant's personality and beliefs. The political or religious convic-
tions of one person may make government policy intolerable.
Another person with no such convictions might find the same con-
ditions acceptable. As rated by the UNHCR:

The essential elements in the evaluation of the subjective feeling are the
questions of the degree of that fear and its credibility. In testing the sub-
jective element it may be necessary to examine the background of the ap-
plicant and his family and his position in the environment, his
membership of a particular racial, religious, national, social or political
group, his own interpretation of the situation and an account of his per-

294. INS Interim Regulations on Refugee and Asylum Procedures, 45 Fed. Reg.
37,392 (1981); U.S. Dep't of State Interim Guidelines for Processing of Refugee Ap-
plications (1980) (unpublished guidelines on ifie with Office of Refugee Coordina-
tor, U.S. Department of State, Washington, D.C.).

295. U.S. DEP'T OF STATE, REPORT TO CONGRESS ON PROPOSED REFUGEE ADMIS-
SIONS AND ALLOCATIONS FOR FISCAL YEAR 1980 (1980), reprinted in U.S. Refugee
Programs supra note 3, at 66 (hereinafter cited as PROPOSED REFUGEE ADMISSIONS
AND ALLoCATIONS-1980); U.S. COORDINATOR FOR REFUGEE AFFAIRS, REPORT TO CON-
GRESS ON PROPOSED REFUGEE ADMISSIONS FOR FIScAL YEAR 1981 (1980) (hereinaf-
ter cited as PROPOSED REFUGEE ADMISSIONS AND ALLOCATioNS-1981).

296. 8 U.S.C. § 1101(a)(42) (1980).
297. OFFICE OF THE UNIrED NATIONS HIGH COMM'R FOR REFUGEES, HANDBOOK ON

PROCEDURES AND CRITERIA FOR DETERMINING REFUGEE STATUS (1979) (hereinafter
cited as UN HANDBOOK).
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sonal experience and observation.2 98

The applicant's frame of mind cannot be considered in isolation
but also must be viewed in the context of the objective conditions
that exist in his country of origin:

The fear must be well-founded either on personal experience or some
other concrete facts and the examiner is to decide whether the supporting
evidence is credible, plausible and sufficient to constitute 'veil-founded
fear" for a given person, making an objective appraisal of the circum-
stances which have been invoked.299

Such circumstances need not have affected the applicant person-
ally. He may have a well-founded fear of persecution if relatives,
friends, or other members of the same racial or social group have
been persecuted.

The term "persecution" itself requires further analysis. Here
again, subjective elements and individual circumstances will, in
part, determine whether actions or threats amount to persecution.
Persecution may take the form of specific hostile acts or it may
consist of an accumulation of adverse circumstances such as dis-
crimination existing in an atmosphere of insecurity and fear. In
general, the definition of refugee implies that persecution must
emanate from the government itself and not from the local popu-
lace. But "where serious discriminatory or other offensive acts
are committed by the local populace, they can be considered as
persecution if they are knowingly tolerated by the authorities, or
if the authorities refuse, or prove unable, to offer effective
protection."300

Persecution must also be distinguished from punishment im-
posed for a violation of the laws of the applicant's native country.
In general, a fugitive from justice is not a refugee. But, where
punishment is excessive for the reasons mentioned in the defini-
tion or where the law itself or its application is discriminatory,
such a person may be considered a refugee. Finally, an applicant
with strong dissenting political beliefs who is falsely accused of a
"nonpolitical"' crime on trumped-up charges will also fall within
the definition.

Persecution may also take the form of economic deprivation if
that deprivation can be considered to have a political basis. Al-

298. LEGAL DIVISION, OFFICE OF THE UNITED NATIONS HIGH COMe'R FOR REFU-
GEE STATUS, EuGmrr-A GuIDE FOR THE STAFF OF THE OFFICE OF THE UNITED
NATONS COm1'R FOR REFUGEES 69 (1962) (hereinafter cited as ELIGIBIY GUIDE).

299. Id.
300. UN HANDBooic, supra note 297, at 18-19.
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though a pure economic migrant (i.e. one who is motivated by ex-
clusively economic considerations) does not qualify under the
definition, the distinction between economic and political motiva-
tion is often blurred or artificial.30o

Both the motivation of the applicant and the conditions in his
country of origin may involve interrelated economic and political
factors. The relative importance of economic and political consid-
erations to the individual applicant should be examined along the
continuum of possible motivating forces. The applicant must be
considered a refugee only if his primary motivation is political.

The effect of the interrelation of economic deprivation and polit-
ical oppression on the applicant may be divided into three analyt-
ical categories. First, the government may use economic
measures to effect persecution "on account of race, religion, na-
tionality, membership in a particular social group or political
opinion ....." Thus, the Soviet dissident who is denied permis-
sion to work can clearly be considered a refugee.

Second, active objection to the economic situation may in itself
be a political act. The country's economic and political problems
may be symptoms of the same oppression or violation of human
rights. The economic structure may entail political repression or
the political system may require oppressive economic measures
to insure its survival. Thus, it should be recognized that the trade
unionist or farmer who objects to the extortion of government se-
curity forces is acting in the political as well as the economic
realm.

Finally, the applicant may be directly affected by the political-
economic system as described above but may not react politically
or see his problem in a political framework. The initial processing
of the Haitian applicants is an example of the need for sensitivity
in the examination of such a group of applicants. In Haitian Refu-
gee Center v. Civiletti,30 2 Judge King stated that "[m]uch of Ha-
iti's poverty is a result of Duvalier's efforts to maintain power.
Indeed it could be said that Duvalier had made his country weak
so that he could be strong."3 03 The mass exodus of Haitian intel-
lectuals and professionals that resulted in an inadequate system
of education, medical care, and public administration was the out-
come of a deliberate government policy of instilling fear among

301. The concerns and mistrust of disallowing refugee status to so-called "eco-
nomic immigrants" was central to congressional debate on the Refugee Act. As a
result of these concerns a congressional proposal to explicitly exclude "economic
immigrants" from the "refugee" definition was rejected. See notes 138-40 supra
and accompanying text.

302. Haitian Refugee Center v. Civiletti, 403 F. Supp. 442 (S.D. Fla. 1980).
303. Id.
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the elite. The government's fiscal system, in which fifty percent of
public revenues were not subject to any form of accounting, re-
sulted in disorganization, inefficiency and corruption. The lack of
security due to legal and political uncertainties provided disincen-
tives to workers and reduced the import of private capital. Judge
King concluded: "[t] o broadly classify all of the class of plaintiffs
as economic refugees; [sic] as has been repeatedly done, is there-
fore somewhat callous. Their economic situation is a political
condition."3 04

Clearly not all poor Haitians, or other applicants who would fall
within this third category, are refugees, but many who do not ex-
press themselves in political terms have, in fact, fled for political
reasons. Such an understanding of the applicant's position de-
pends on a sensitive fact-finding process that can deduce the im-
plicit political content of the alien's story and can incorporate
complex information on the objective conditions existing in the
country of origin.

Compliance with the letter and spirit of the new definition re-
quires a careful understanding of the motivations, beliefs, situa-
tion and experience of the applicant. Assessment of these factors
is particularly difficult since asylum applicants frequently do not
speak English and are almost always unfamiliar with American
legal procedures and customs. Many are deeply fearful and suspi-
cious of government officials and resist the open discussion of
their circumstances that is so important to a just resolution of
their applications.

The Allocation Process

Considering this legislative history, the initial implementation
of the Refugee Act already suggests several areas where federal
authorities have failed to incorporate adequately this "universal
refugee standard" in immigration practice. One major element of
this problem is the annual refugee allocations process and its
implementation.

The Carter Administration's first Annual Report to Congress on
April 15, 1980 revealed that of 114,284 refugees admitted into the
United States during the first six months of fiscal year 1980, only
120 were from Africa, and only sixty-four from all of Latin

304. Id.
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America outside of Cuba. The Administration projected that dur-
ing the second half of fiscal 1980, despite the enactment of the
Refugee Act, only 946 refugees would be admitted from Latin
America outside of Cuba and only 1,380 from Africa.305 When
viewed in comparison to a projected total annual admission of
230,700, the allocation of 2,500 from all of Africa and Latin America
(outside of Cuba) neither constitutes fair, equitable treatment
nor primary reliance on humanitarian concerns as mandated by
the Refugee Act.

The Administration's April 15, 1980 Report to Congress indi-
cated its intention to continue this geographically discriminatory
refugee policy in the future. While devoting considerable atten-
tion to the situation in Indochina, from where an estimated
168,000 refugees will be admitted, and Eastern Europe, from
where 38,000 refugees will come, there was virtually no discussion
of the current situations in Latin America or Africa.

The second consultation in September 1980 reflected a continu-
ation of the discriminatory allocation process. Of 217,000 pro-
posed admissions for fiscal year 1981 only 4,000 were from Latin
America (including 2,500 Cubans, half of whom will come from
Spain) and 3,000 from Africa. By contrast, the Office of the United
States Coordinator for Refugee Affairs proposed the admission of
168,000 people from Indochina and 33,000 from the Soviet Union.306

Considering the political instability and on-going violations of
basic human rights occurring in countries throughout the Carib-
bean, Central and South America, 1,500 annual refugee admis-
sions from this entire region fails completely to respond to this
crisis. When viewed in comparison to the projected total admis-
sion of 217,000 people, the figures for Latin America, Africa and
Asia (outside of Indochina) neither constitute equitable treat-
ment nor primary reliance on "humanitarian concerns" as man-
dated by the Refugee Act.

The long-term character of the refugee problem in the Western
Hemisphere 'cannot be ignored or under-emphasized. The influx
in the last year of tens of thousands of Cubans, Haitians,
Salvadorians and others from the Caribbean, Central and South
America, cannot be dismissed as an isolated or unique occur-
rence. As long as political, social and economic conditions create
instability in these countries, people will leave and seek a better
life. Not all can or should be considered refugees under the strict

305. PROPOSED REFUGEE ADMISSIONS AND ALLocATIONs-1980, supra note 295, at
66.

306. PROPOSED REFUGEE ADMnssxos AND ALLOCATIONS-1981, supra note 295, at
160.
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provisions of our law. But as recent patterns have clearly demon-
strated, a refusal to recognize the dimensions of the problem in
our own hemisphere will not stop people from coming here. Any
solution to the problem of uncontrolled entry (mass first asylum)
must include some provision for the admission of a certain
number of people from refugee-producing countries. While every
effort must be made to admit a certain number of people from ref-
ugee-producing countries, it is also essential that the procedures
adopted assure refuge to those facing the greatest threat of severe
persecution such as physical torture or death. While increased
refugee admissions will not necessarily stop others from coming
here illegally, failure to take such action seriously undermines a
strict enforcement policy.

It is not realistic to suggest, as the Select Commission has done,
that Latin American allocations can be low, in part, because of a
regional tendency "to focus upon local resettlement."30 7 The mas-
sive influx of Haitians, Cubans, Salvadorians, Nicaraguans,
Guatemalans and others clearly refutes this notion, particularly
with regard to people who are fleeing countries in our own region,
particularly in Central America and the Caribbean.

A more constructive suggestion proposed by the Select Com-
mission is that "[s]pecific numbers be provided for political pris-
oners, victims of torture and persons under threat of death
regardless of their geographic origin."3 08 This standard seems
sensible, especially when applied to victims of particularly severe
physical abuse, as a preferred category for assistance. Yet, it
should be applied in the first instance on a worldwide basis when
determining refugee admissions, and not as a residual category to
allow a few thousand admissions after the bulk of the allocation
numbers have been determined on other groups.

A revised allocation formula does not require any change in the
law, but simply a carefully considered policy to modify current
admissions policy. In this regard it should be emphasized that an
equitable admissions program does not mean that a greater
number of refugees must or should be admitted to the United
States in future years. Rather, it requires only that the alloca-
tions be equitably determined so that refugees in search of a new

307. REPORT OF THE SELECT COWII'N, supra note 291, at 160.
308. Id.
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home are treated humanely and fairly regardless of their national
origin.

Organizational Structures for Admissions

Allocation problems have been exacerbated by federal regula-
tions promulgated in June 1980. Section 207.4 of these regulations
requires an INS officer-in-charge to approve every application for
refugee status (Form 1-590).309 However, because there are no
INS overseas offices outside of Europe and Hong Kong, this re-
quirement severely restricts refugee determinations.

In an effort to develop some interim solution to this problem, on
July 18, 1980 the State Department promulgated interim guide-
lines for the processing of refugees' applications by consular offi-
cials.310 These guidelines allow consular officers in Africa and
Latin America to conduct initial screening of individual refugee
applicants and cable information to an INS officer-in-charge who
will make the final determination. This procedure seems cumber-
some and unnecessary. There is no reason why consular officers
cannot make these determinations themselves, working in consul-
tation with the voluntary agencies that are assisting in
resettlement.

Recently promulgated INS operating instructions on asylum
procedures and State Department interim guidelines to consular
officers also suggest that the concept of a nonideologically or geo-
graphically based refugee policy has not been completely under-
stood or accepted. On June 16, 1980 the INS Central Office issued
operating instructions on asylum and refugee adjustments. 11

Section 208.8 of those instructions creates a preferred category of
asylum cases which are termed "immediate-action cases." Under
this provision an application for asylum is reviewed immediately,
the applicant interviewed expeditiously and the asylum request is
decided promptly, subject only to communications with INS cen-
tral and regional officials and with the State Department. These
communications can be carried out by phone and presumably
asylum can be granted within a matter of hours. Yet, the benefits
of this special provision are limited to several classes of appli-
cants including foreign diplomats, those facing a "serious threat
of forcible repatriation", "any national of the Soviet Union" or
any national of fourteen nations (all communist-bloc countries,
though not Yugoslavia, Afghanistan or Ethiopia) who is part of an
official visit for formal cultural or athletic exchange. (section

309. INS Interim Regulations, supra note 294.
310. U.S. Dep't of State Interim Guidelines, supra note 294.
311. INS O.L § 208 (1980), supra note 294.
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208.8(a)). The effect of these latter provisions is to reintroduce
the discriminatory treatment of refugees from noncommunist
countries, despite the clear legislative intent to the contrary.312

Similarly, paragraph ten of the State Department interim guide-
lines is also unfairly discriminatory. It describes those refugees
who are deemed to be of special interest to the United States.
The list includes close relatives of persons in the United States,
persons of "special humanitarian concern," former employees of
American organizations or American individuals, and persons
trained in the United States or trained abroad under United
States auspices.313 These criteria, which seem arbitrary at best,
will have a tremendous impact on decisions concerning admis-
sions. Such a determination of United States priorities should be
subject to input from Congress, from nongovernmental and volun-
tary agencies, from the UNHCR and from the public.

In examining the implementation of the Refugee Act, Congress
should review these and other provisions and urge amendments
to any regulations or operating instructions that undermine the
basic legislative intent of the Act. Congress should also strongly
encourage the development of uniform, practical adminstrative
procedures.

Role of INS District Offices

The first phase of the asylum application process is perhaps the
most critical. It is vital at this stage that the applicants be given
an initial opportunity to explain the relevant facts of his claim in
a nonadversarial setting. A judicial hearing-an event which most
Americans find threatening--cannot provide this opportunity. We
therefore propose that the local INS offices process asylum appli-
cations in the first instance along the lines proposed by the
UNHCR in comments dated March, 1980:

(1) The applicant for asylum should submit at the local INS office his ap-
plication in the form of a written statement of the relevant facts and mo-
tives in his own way. In addition, the applicant should complete a
questionnaire concerning his personal data, his passport, relevant visa in-
formation, etc.
(2) The local INS office then should invite the applicant to participate in
an interview which shall be recorded in the form of a Sworn Statement. It
shall be conducted by the responsible INS official for asylum matters in
that district. This interview should be conducted on the basis of guide-

312. Id.
313. U.S. Dep't of State Interim Guidelines, supra note 294.
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lines issued by the INS central office in cooperation with the State Depart-
ment. The guidelines should be designed to enable the local INS official to
take into account special circumstances with respect to the nationality of
the applicant.314

The district office procedures should be designed to help appli-
cants to understand the requirements for establishing a political
asylum claim and to provide the evidence necessary to substanti-
ate such a claim. As noted by the UNHCR:

A refugee often tells his story in nonpolitical terms. Some refugees are
politically inarticulate in the sense of not being able to express their polit-
ical views though they may have very definite opinions for which they
have had to suffer. Others do not wish to discuss politics because they
have had too much of it and prefer not to be personally involved. There
are also some who are afraid to say what they think. In such latter cases
their silence may well be the result of fear of persecution and it may be
necessary to reveal the applicant's psychological attitudes by indirect
questioning without the use of political terms or such technical expres-
sions as "fear" and "persecution. '315

In such cases refugees particularly need the advice and support
of an attorney. Legal counsel gives substantial assistance in
presenting evidence and conducting cross-examination at the
hearing. Finally and perhaps most importantly, the expertise of a
lawyer is often vital in the preparation of the application for asy-
lum (Form 1-589) which includes the organization of affidavits and
documentary evidence so that the client is represented as fairly
as possible. Therefore, the limiting of legal counsel that is inher-
ent in the Administration's proposed policy (contained in Report
of the Task Force) jeopardizes the applicant's right to due process
and fundamental fairness.

To ensure that applicants receive the sympathetic assistance
necessary to a fair resolution of their claims, asylum cases should
be separated out from routine immigration cases and handled by
specially trained officials. The practice of considering asylum
cases under routine immigration procedures ignores the unique
and often complex nature of these cases. Consequently, the
rights of aliens to effectively present their claims for asylum are
often thwarted. In the larger district offices, this may require the
appointment of an Asylum Admissions Officer, an idea presented
in the Select Commission Report of March 1981316 and by the In-
teragency Task Force in July 1981.317 The need for coordination at
a supervisory level is particularly apparent in a large district of-
fice such as New York, where an unwieldy administrative struc-
ture often creates additional problems. As a matter of course,

314. Office of the United Nation High Comm'n for Refugees, U.S. Asylum Proce-
dures (1980) (unpublished comments).

315. Eligibility Guide, supra note 298, at 67.
316. REPORT OF THE SELECT CoMr'N, supra note 291, at 173-74.
317. REPORT OF THE TASK FORCE, supra note 292, at 1.
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these cases are transferred repeatedly within a district office, re-
sulting in lengthy delays, general confusion, and, all too often,
loss or misplacement of files.

The Asylum Admissions Officers would supervise all aspects of
asylum cases within each office and would also maintain ongoing
communications with the State Department. Before beginning
their assignments, every supervisor would undergo extensive
training as to existing laws and regulations relating to asylum,
current State Department and UNHCR practices. Each asylum
supervisor would also be required to be familiar with recent di-
rectives affecting various groups of aliens and would work with
the officers assigned to conduct asylum interviews. Finally, the
Asylum Admissions Officer would conduct an in-house training
program designed to help officials deal with the particular
problems involved in gathering information from refugees, many
of whom have suffered persecution and physical mistreatment. In
the Administration's recently disclosed policy proposal, the Asy-
lum Admission Officer would make final administrative decisions
thus limiting the advisory and appellate roles presently included
in the process. Such a decisionmaking responsibility is not in-
cluded in the Select Commission's concept of an Asylum Admis-
sion Officer and serves to hinder the fairness of the application.

Interim federal regulations on asylum, dated June 2, 1980 raise a
number of serious issues regarding INS implementation of the
Refugee Act.318 Many of these issues were raised in comments
submitted to the INS by various public-interest and human rights
organizations in July 1980. A summary of the most critical points
follows:

1. We believe that every asylum applicant should have the op-
portunity for an initial interview with a district director, and that
this opportunity should not depend on whether the applicant
manages to apply for asylum before the government begins exclu-
sion or deportation proceedings. Accordingly, the district director
should have jurisdiction in all cases. The result could be achieved
by a provision requiring the immigration judge to remand to the
district director any case in which an application for asylum has
been filed.

2. Section 208.7 provides that the district director must seek an
advisory opinion from the State Department's Bureau of Human

318. INS Interim Regulations, supra note 294.
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Rights and Humanitarian Affairs (BHRHA) in all cases. We sug-
gest that the State Department only be consulted and asked to
advise INS in those cases where the district office has doubts on
factual questions. (See the section on Refugee Review Board on
pages 79-81). It is unrealistic to think that BHRHA will have suffi-
cient staff to consider carefully every application for asylum in
the country.

3. Furthermore, mandatory reference may encourage district
directors to shift the responsibility for decisionmaking; if an over-
worked State Department fails to respond or responds negatively
after a cursory review, district directors may feel relieved from
the burden of the careful review necessary to reach a fair deter-
mination. Finally, the procedure is costly; it often creates an addi-
tional layer of review where none is necessary.

4. The regulations provide no appeal from the denial of an asy-
lum application by a district director (section 208.8(c)). No excep-
tion is made for cases in which the BHRHA recommends asylum
but the district director denies it. A change granting a right of ap-
peal to the INS regional commissioner in all cases would give asy-
lum applicants a right already accorded in much less sensitive
and critical proceedings, such as applications for changes in non-
immigrant status (e.g. from visitor status to student status under
8 C.F.R. section 103.1(m) (12) (a) (1980)). At the very least, in
cases where the BHRHA recommends asylum and the district di-
rector denies it, the application should be certified to the INS re-
gional commissioner for final decision (the procedure under prior
regulations).

5. Section 208.8(f) of the regulations provides that the grant of
asylum shall be for one year and that the asylee shall be inter-
viewed annually to determine continued eligibility. This provi-
sion makes the asylee's position unnecessarily precarious and is
totally inconsistent with the UN Convention and Protocol Relat-
ing to the Status of Refugees, to which the United States is a
party. The UN Convention makes asylum a legal status which can
only be withdrawn upon the occurrence of certain specified
events.

6. To grant asylum only in one-year increments subject to a
yearly eligibility review will make finding employment and other-
wise leading a normal existence impossible for many applicants.
The yearly review will also place a large and unnecessary burden
on the INS in terms of both time and money.319

319. Unpublished comments to the June 2, 1980 Interim Regulations were sub-
mitted by a number of organizations including the Lawyers Committee for Inter-
national Human Rights, the Alien Rights Law Project of the Washington Lawyers
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Again federal asylum regulations should also provide that appli-
cants have a right to assistance from counsel or another represen-
tative of their choosing in preparing their questionnaires and
applications and in making sworn statements to INS officials. As
mentioned above, assistance from a lawyer or other trusted per-
son may be the only means by which many applicants will be able
to fully state their cases. For this assistance to be meaningful,
counsel must, of course, be permitted to participate in the inter-
view, (i.e. to clarify questions or to object to improperly tran-
scribed answers). To fairly implement the right to counsel,
applicants should be notified of this right and advised of the exist-
ence of free legal service programs in the district. It is also impor-
tant that the regulations provide adequate time during the asylum
proceeding for the preparation of the claim. Efficiency is not
served by oppressive deadlines which may lead to unjust
decisions.

Role of the United Nations High Commissioner for Refugees

The problems being discussed are global in nature and demand
an internationally coordinated response. Thus, the United States
should seek at every opportunity to increase international partici-
pation in this process and encourage various resettlement efforts
in different countries. This process can best be accomplished by
relying more closely on the office of the UNHCR which, since its
formation following World War II, has developed into a highly
respected and professional international agency-a world expert
in refugee matters.

Although the expertise and impartiality of the UNHCR make it
uniquely qualified to evaluate claims for asylum and to insure
that the United States is complying with international standards,
its participation has been largely ignored under existing United
States law and practice. The UNHCR has reviewed some individ-
ual cases that have been referred to it by the State Department
and occasionally has undertaken a more systematic review (e.g.
with Haitian and Cuban refugees) but its role has not been for-
mally incorporated into the United States asylum process. By

Committee for Civil Rights Under Law, the National Lawyers Guild, the Interna-
tional Human Rights Law Group and the American Council of Voluntary Agen-
cies. (Comments on fie with the Lawyers Committee for International Human
Rights, N.Y., N.Y.).
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adopting the Protocol Relating to the Status of Refugees, the
United States made a commitment to abide by international law
in its treatment of refugees. Congress gave meaning to this com-
mitment by adopting the Refugee Act of 1980 which, as stated
above, conforms the definition of "refugee" to that contained in
the Protocol. It is now incumbent on the executive branch to
make good our intention to comply with international standards
by conforming the administration of our refugee law with the ad-
vice of UNHCR.

In a number of countries, including Canada and Australia, the
Office of the High Commissioner participates directly in proce-
dures established for the determination of refugee status. Such
participation is based on Article 35 of the UN Convention and the
corresponding Article II of the 1967 Protocol which provide for the
cooperation by the contracting states with the High Commis-
sioner's office. 320 Both the Canadian and the Australian models
also illustrate the possibility of giving nongovernmental organiza-
tions a role in the advisory process. 321

In light of the procedures adopted by these and other countries
and considering the authority and qualification of the UNHCR, we
make the following recommendations to provide a formal mecha-
nism for the incorporation of UNHCR into United States refugee
and asylum policy:

1. The legal advisor of the State Department or the General
Counsel of the INS should consult on a regular basis with repre-
sentatives from the UNHCR concerning international instruments
and their implementation. Such a consultation would allow for
clarification of definitional questions and insure that administra-
tive procedures and subsequent guidelines conform to United
States international obligations.

2. To insure that the procedures and guidelines are carefully
and sensitively applied, the UNHCR should have a formal role in
training INS and State Department personnel.

3. The UNHCR should have jurisdiction to give advisory opin-
ions in individual refugee cases. These cases would be submitted
by the individual applicant who should be informed that he has a
right to contact the UNHCR. Approval for review would be at the
discretion of the UNHCR. In selecting cases and in presenting an
advisory opinion, the UNHCR should have access to the appli-
cant's entire file. The advisory opinion ultimately reached should

320. UN Convention, supra note 7.
321. B. Jackman & B. Knaza, Refugees (1980) (unpublished paper presenting a

detailed description of the Canadian system. On file with the Lawyers Committee
for International Human Rights, N.Y., N.Y.).
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then be submitted to the State Department and become part of
the record of the case. The role of the UNHCR could best be in-
corporated into the United States process in the context of a refu-
gee review board.

Board for the Determination of Refugee Status

We recommend the establishment of a "Board for the Determi-
nation of Refugee Status and Asylum" (Board). Such a board,
which is also suggested by the Select Commission,322 would serve
multiple functions such as:

1. Helping to develop and clarify refugee and asylum stan-
dards and procedures;

2. Overseeing and reviewing all aspects of implementation of
the Refugee Act;

3. Participating in the executive review and determination of
annual refugee allocations;

4. Reviewing applications for political asylum deemed frivo-
lous by the district officer; and

5. Consulting with Congress and the Executive when emer-
gency situations arise.

The proposed Board would be composed of seven members:
three representatives of the executive branch, including an official
of the State Department (representing the BHRHA, Office of the
Refugee Coordinator, Office of the Legal Advisor and Bureau of
Consular Affairs); an official from the Department of Justice (rep-
resenting the INS); and perhaps a representative of the Executive
Office of the White House. The Board would also include three
public members that could represent the various voluntary and
church-related agencies that participate in the resettlement pro-
cess, other charitable, civic, labor and business representatives
and perhaps a representative from a nongovernmental human
rights organization. These three positions could rotate annually
or biannually in order to provide each group with a chance to par-
ticipate in this process. The seventh member of the Board would
be from the office of the UNHCR. The UNHCR would participate
in an advisory capacity and would serve in much the same role as
it does in Canada, Australia and other countries.

The Board would meet regularly to examine overall United

322. REPORT OF THE SELECT CoMM'N, supra note 291, at 169-71.

J.R. 00156

Case 8:17-cv-00361-TDC   Document 64-1   Filed 02/22/17   Page 156 of 166

J.A. 194

Appeal: 17-1351      Doc: 34-1            Filed: 03/24/2017      Pg: 197 of 300Total Pages:(197 of 822)



States refugee and asylum policy, concentrating on the following
areas:

1. Development and clarification of refugee and asylum stan-
dards and procedures.
As discussed earlier, in the initial period following the passage of
the Refugee Act a number of problems and questions have arisen
concerning the standards for determining refugee status, and in
developing procedures to make and carry out these determina-
tions. A number of the areas mentioned in this report will require
careful and ongoing discussion and study. While the Commission
should be able to make a significant initial contribution to that
process, ongoing review is critical. The mandate of the Board can
and should include these functions. In this context the Board
would consider, for example, the criteria for selecting refugees
and help to interpret concepts such as "special humanitarian con-
cern" and "national interest."

2. Overview of the implementation of the Refugee Act.
For similar reasons, it is essential that ongoing review of the im-
plementation of the Refugee Act be incorporated into the work of
the Board. Issues such as the processing of refugees by consular
officers overseas could be monitored by the Board at regular in-
tervals. INS processing of asylum applications would be reviewed
periodically. The Board would also make recommendations con-
cerning the training of INS personnel and consular officials, and
examine organizational structures of these agencies. It would re-
port annually to Congress and the Executive, with specific recom-
mendations for reform.

3. Participation in the review and determination of annual ref-
ugee allocations.
The Board would have an important advisory and consultative
role in the annual refugee allocation process. In this regard we
propose that three months prior to the official consultation pro-
cess provided for by section 207 of the Refugee Act, the Board
would hold public hearing examining the worldwide refugee situ-
ation in order to formulate an appropriate allocation formula.
These hearings would formalize input of the United Nations, vari-
ous voluntary agencies, human rights organizations, and other
concerned groups and individuals, thus helping to broaden and
depoliticize the decisionmaking process. These hearings would
constitute a world survey of refugees similar to the annual State
Department evaluation of human rights. Following the hearings,
the Board would be in a position to report on its findings to mem-
bers of Congress, and to participate, formally and informally, in
the consultation process.
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4. Review of frivolous cases.
We propose that three members of the Board, one from the exec-
utive branch, one from the public-interest groups, and the
UNHCR representative, be involved in reviewing those cases that
the district office had deemed frivolous. In such cases the Board
would serve an appellate function. If the Board agreed with INS
that the cases were frivolous, the applicant would be subject to
immediate deportation proceedings. If, as may occasionally hap-
pen, the Board disagreed with INS and concluded that a case had
merit or needed further information, it would be referred to the
State Department for an advisory opinion.

5. Consultation with Congress and the Executive when emer-
gency situations arise.
The Board could also be utilized to examine various policy con-
siderations in emergency situations. Thus, for example, the re-
cent crisis involving Cubans and Haitians in Florida could have
been evaluated by the Board, which could then have issued a re-
port making observations and recommendations to assist the
Congress and the Executive in this crisis.

This outline of potential roles for the Board is by no means de-
finitive. The concept of a refugee board should be flexible in na-
ture and its mandate broad enough to allow it to respond to
changing circumstances. Most importantly, the Board provides an
opportunity to develop an open and ongoing evaluation of United
States refugee policy, a task that can be accomplished most effec-
tively with the cooperation and active participation of the UNHCR
and various nongovernmental organizations whose daily work
makes them uniquely qualified to contribute to this process.

The Role of the State Department

The input of the State Department is important in the evalua-
tion of the objective basis of the applicant's fear of persecution
based on race, religion, nationality, membership in a social group
or political opinion. An applicaht's background cannot be as-
sessed without a current understanding of the political and social
situation in his native country. Although the State Department's
view of particular countries may be colored by foreign policy con-
siderations, it is still the only government agency charged with
the responsibility of gathering and analyzing this necessary infor-
mation. We therefore believe that the State Department's view
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should be sought except in cases where their district director has
sufficient information to grant asylum.

The Department must have a formal role in the decisionmaking
process, not just an option to comment. Such a role can be insti-
tuted by mandatory State Department review of unclear cases
and through the Department's participation in the "Board for the
Determination of Refugee Status and Asylum" mentioned in the
preceding section. Procedures have been set forth in the interim
regulations to give the State Department a formal role. The regu-
lations provide that the district director must seek an advisory
opinion from the BHRHA in all cases. We believe that clearly
meritorious cases need not be referred to the BHRHA. Given the
problems of staff size and budgetary constraints, the BHRHA can-
not consider every application for asylum in the country.
Mandatory reference of clearly meritorious cases will detract
from the State Department's consideration of truly difficult cases,
encourage district directors to shift responsibility for decision-
making, and unnecessarily burden the administrative process.

In light of these problems, we make the following recommenda-
tions for efficient use of State Department resources:

1. The district directors should be instructed to grant asylum
in clearly meritorious cases without reference to the BHRHA and
to pass on cases deemed frivolous to the Board also without con-
sulting the BHRHA.

2. The district offices should be required to report their deter-
mination in asylum cases to both the BHRHA and the Board.
This would allow the State Department to monitor treatment of
asylum applicants throughout the country without participating
directly in each decision.

3. In order to prevent undue delay in the resolution of asylum
applications, the regulations should provide that if the State De-
partment fails to respond or set forth reasons requiring an exten-
sion within the present forty-five day limit, and if the applicant so
requests, the district director shall decide the case without the
advisory opinion.

4. The role and training of consular officers should be reexam-
ined. The procedures outlined in the State Department's July 18,
1980 Interim Guidelines 323 for the processing of refugee applica-
tions by consular officers are cumbersome and time consuming.
We recommend that consular officers be given independent juris-
diction to make refugee determinations without references to the
INS officer-in-charge. This responsibility represents a new under-

323. See note 294 supra.
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taking for consular officers who traditionally have been concerned
with the processing of visa applications. For this reason, it is im-
portant that the consular officials be trained and supervised. We
propose that the Foreign Service Institute, with the assistance of
the UNHCR and nongovernmental organizations, provide the nec-
essary education for prospective officers and training sessions for
present officers.

5. Nongovernmental and voluntary organizations should also
play a role in providing the officers with information necessary to
determine difficult refugee cases. While the State Department
section 502(b) Human Rights Country Reports324 often provide
valuable information, they are prepared by a political entity that
is also concerned with other foreign policy considerations. Thus,
it is crucial that they not be the sole source of information in de-
termining current conditions in a particular area of the world. Re-
ports by Amnesty International and other such groups may be
equally if not more informative and should be used by all over-
seas consular posts. Coordination of the consular officer's work
concerning refugees could be provided by a supervisory official on
each continent who would be responsible for an up-to-date and
detailed knowledge of regulations and operating instructions, an
understanding of the social and political climate in each country,
and informing the consular officers of new guidelines and
procedures.

6. A procedure for appeal of decisions in questionable cases
should be established. Neither section 208 of the June INS In-
terim Regulations nor the subsequently promulgated interim
guidelines for consular officers3 25 provide a right to appeal to ap-
plicants for refugee status. This omission deserves serious con-
sideration by the Select Commission. Refugee cases can, and
often do, involve the physical safety of applicants and their fami-
lies. Yet the current regulations, which grant unfettered discre-
tion to State Department consular officials and INS overseas
officers-in-charge, fail to allow any review of these decisions. This
policy increases the probability of uncorrected errors and abuses
of discretion. These problems are especially serious in the initial

324. Published pursuant to §§ 116(d) and 502(b) of the Foreign Assistance Act
of 1961 as amended, 22 U.S.C. §§ 2151-2396 (1961). See, e.g., U.S. DEP'T OF STATE,
CoUNTRY REPORT ON HUMAN RIGHTS (1981).

325. INS Interim Regulations and U.S. Dep't of State Interim Guidelines, supra
note 294.
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period, since consular officials are undertaking these responsibili-
ties for the first time, presumably without any formal training, or
detailed written instructions as to how to gather information in
these cases.

A second complicating factor is the cumbersome and time-con-
suming procedure that involves the participation of both consular
officials and INS overseas officers. Presumably the final decision
in these cases will be made by INS officers who will be relying on
a cable summary of each case. Often applicants will be thousands
of miles away in areas where existing conditions are likely to be
unfamiliar to INS officers. According to several administration
proposals which are yet to be aired, the new policy will greatly di-
minish the appeals process by limiting the right to appeal to those
applicants who are in status.

We recommend, in view of the difficulties enumerated above,
that Congress should enact an appropriate appeals procedure
which would allow review of decisions in all questionable cases.

The Consultation Process

Clear legislative intent to "assure that Congress has a proper
and substantial role in all decisions on refugee admissions" is ap-
parent from the emphasis on the consultation process in section
207 of the Refugee Act and the explicit definition of the procedure
provided by section 207(e).326

The Refugee Act deliberately institutionalizes what was previ-
ously an informal, ad hoc process of consultation. Section 207 re-
quires consultation between the President and Congress
concerning the allocation of refugee numbers. It specifies that
discussions shall occur between "[c]abinet-level representatives
of the President" and members of the Judiciary Committees of
the House and Senate. The stated purpose of the consultation is:

326. 8 U.S.C. § 1157(e) (1980). Congress is to be provided, "to the extent possi-
ble", with the information listed below:

(1) A description of the nature of the refugee situation.
(2) A description of the number and allocation of the refugees to be ad-

mitted and an analysis of conditions within the countries from which
they came.

(3) A description of the proposed plans for their movement and resettle-
ment and the estimated cost of their movement and resettlement.

(4) An analysis of the anticipated social, economic and demographic im-
pact of their admission to the United States.

(5) A description of the extent to which other countries will admit and
assist in the resettlement of such refugees.

(6) An analysis of the impact of the participation of the United States in
the resettlement of such refugees on the foreign policy interests of
the United States.

(7) Such additional information as may be appropriate or requested by
such members.
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[t]o review the refugee situation or emergency refugee situation, to pro-
ject the extent of possible participation of the United States therein, to
discuss reasons for believing that the proposed admission of refugees is
justified by humanitarian concerns or grave humanitarian concerns or is
otherwise in the national interest .... 327

The consultation process allows for more informed decision mak-
ing concerning the allocation of refugee numbers and helps in the
implementation of a coherent refugee policy.

If this goal is to be accomplished and if the consultation is to be
meaningful, Congress should be informed in detail of the Admin-
istration's refugee plan well in advance of the official consultation.
We believe that "at least two weeks in advance of discussions
. .. ," as provided by Section 207(e), is an insufficient period of
time. As pointed out by several members of the Select Commis-
sion, Congress must have time to evaluate the proposal, allow
public scrutiny of the numbers and obtain the views of nongov-
ernmental organizations, human rights groups and the UNHCR.
For these reasons, we recommend that the allocation numbers be
submitted thirty days before the formal consultation process oc-
curs. Prior to congressional evaluation, the proposed "Board for
the Determination of Refugee Status and Asylum" would hold
hearings in an effort to institutionalize input from the UNHCR,
voluntary agencies and nongovernmental organizations (such as
Amnesty International). These hearings could provide a forum to
review the world refugee situation and to gather information on
human rights conditions that may help predict future refugee
problems. Once the proposed allocation numbers are submitted
to Congress, Congress could then hold informal hearings subse-
quent to those of the Board but prior to the formal consultation.
Here, the allocation figures could be evaluated in light of the find-
ings of the Board and the testimony of the participants. Only
within this expanded time framework can Congress responsibly
perform its role in refugee admissions decisions.

Summary of Recommendations

To highlight, some of the more general recommendations are
briefly summarized below:

1. Amend regulations and instructions:
In light of the legislative intent of the Act, administrative regula-
tions and operating instructions concerning refugee and asylum

327. 8 U.S.C. § 1157(e) (1980).
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processing should be amended to eliminate any ideological or ge-
ographical bias. Determination of United States priorities con-
cerning criteria for decisionmaking should be subject to public
review, input from Congress as well as nongovernmental and vol-
untary agencies and the UNHCR.

2. Role of the INS District Offices:

The district director should have jurisdiction in all asylum cases.
Thus, the immigration judge should be required to remand to the
district director any case in which an application for asylum has
been filed. Asylum cases should be separated from routine immi-
gration cases and handled by specially trained officials. In larger
district offices an asylum officer should be appointed and trained.
The officer would maintain ongoing communications with the
State Department, work with officers assigned to conduct asylum
interviews and conduct an in-house training program. Regula-
tions should provide applicants with the right to assistance from
counsel when preparing their applications and during their inter-
views. Applicants should be notified of this right and advised of
the existence of free legal service programs in the district.

3. Role of the UNHCR:
The legal advisor of the State Department or the General Counsel
of the INS should consult on a regular basis with representatives
from the UNHCR concerning international instruments and their
implementation. To insure that the procedures and guidelines
are carefully and sensitively applied, the UNHCR should have a
formal role in training INS and State Department personnel. The
UNHCR should have jurisdiction to give advisory opinions in indi-
vidual refugee cases. These cases would be submitted by the in-
dividual applicant who should be informed that he has a right to
contact the UNHCR and approved for review at the discretion of
the UNHCR. In selecting cases and in presenting an advisory
opinion, the UNHCR should have access to the applicant's entire
file. The advisory opinion ultimately reached should then be sub-
mitted to the State Department and become part of the record of
the case.

4. Development of a refugee board:
A "Board for the Determination of Refugee Status and Asylum"
composed of three representatives of the executive branch, three
public members representing voluntary and church-related agen-
cies, and one representative from the UNHCR should be estab-
lished. This Board would:

a. help to develop and clarify refugee and asylum standards
and procedures;

J.R. 00163
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b. oversee and review all aspects of implementation of the
Refugee Act;

c. participate in the executive review and determination of an-
nual refugee allocations;

d. review those applications for asylum deemed frivolous by
the district officer; and

e. consult with Congress and the Executive when emergency
situations arise.

5. Role of the State Department:
The district directors should be instructed to consult the State
Department only in cases where they have doubts on factual
questions;
The district offices should be required to report their determina-
tion of asylum cases to the BHRHA. This would allow the State
Department to monitor treatment of asylum applicants through-
out the country without participating directly in each decision;

In order to prevent undue delay in the resolution of asylum appli-
cations, the regulations should provide that if the State Depart-
ment fails to respond or set forth reasons requiring an extension
within the present forty-five day limit, and if the applicant so re-
quests, the district director shall decide the case without the advi-
sory opinion.

The role and training of consular officers should be reexamined.
In the procedures outlined in the State Department's July 18, 1980
Interim Guidelines for the processing of refugee applications, con-
sular officers should be given independent jurisdiction to make
refugee determinations without reference to the INS officer-in-
charge. Before undertaking this new responsibility, consular offi-
cials should be trained and a supervisory system be established.

The UNHCR and nongovernmental and voluntary organizations
should play a role in the education of consular officers and in pro-
viding them with information necessary to determine difficult ref-
ugee cases. The State Department section 502(b) Human Rights
Country Reports which are influenced by foreign policy and polit-
ical considerations should not be the sole source of information in
determining current conditions in particular areas of the world.

Coordination of the consular officers' work concerning refugees
could be provided by a supervisory official on each continent who
would be responsible for knowledge of regulations and operating
instructions, and for understanding of the social and political cli-
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mate in each country and informing the consular officers of new
guidelines and procedures. In order to protect the safety of appli-
cants and their families and to prevent uncorrected erorrs or
abuses of discretion, a procedure for appeal of decisions in ques-
tionable cases should be established. This is particularly impor-
tant if INS overseas officers relying on cable summaries are to
make the final decision in cases referred to them by consular
officers.

6. Role of the allocation process:
A fundamental reevaluation of the allocation process should be
undertaken. The allocation of refugee numbers thus far indicates
that the geographical and ideological biases embodied in earlier
law will be difficult to eliminate. The Commission should give
careful consideration to this issue, and advise Congress and the
President as to how the allocations process should be modified to
ensure fair considerations of all applications.

7. Role of the consultation process:
If the official consultation process provided by the Act is to be
meaningful, Congress should be provided with the proposed allo-
cation numbers and the administration analysis of the refugee sit-
uation ninety days before the formal consultation is to take place.
This would allow time for the proposed "Board for the Determina-
tion of Refugee Status and Asylum" to hold hearings, and for
Congress to evaluate the proposal, obtain the views of nongovern-
mental organizations, human rights groups and the UNHCR, and
hold its own informal hearings.

CONCLUSION

Throughout the four decades which have passed since the end
of World War 11, the United States has attempted to define its role
in dealing with the refugee problem through administrative and
legislative efforts. The result of these efforts is reflected in the en-
actment of the Refugee Act of 1980. During these past four de-
cades, debate and compromise have taken place in the legislative
arena among competing forces interested in refugee and asylum
policy. The participating forces have been the Executive, Con-
gress and various nongovernmental agencies concerned with refu-
gee resettlement and human rights.

The records from their past debates are replete with references
to certain principles which became increasingly persistent
themes. The Refugee Act attempts to embody these themes by
recognizing that principled, humanitarian considerations must in-
form refugee selection procedures; that the expediency of per-
ceived, short-term foreign policy interests should not be the
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exclusive or even primary criteria in refugee admission policy,
nor should politicized decisionmaking dictate asylum determina-
tions; and that Congress and the public must be assured of an ap-
propriate, functional role. The legislation provides a sound basis
from which a comprehensive, objective and fair refugee and asy-
lum policy can be instituted. The key to the fulfillment of these
goals lies in the implementation of the Refugee Act in a manner
that does not violate its purpose or the legislative history that pro-
duced it. The recommendations set forth above can provide the
guidance necessary to such implementation.
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INTRODUCTION

1. On March 6, 2017, President Trump signed an Executive Order entitled “Protecting 

the Nation from Terrorist Entry into the United States” (the “March 6 Order” or “Executive 

Order”). The March 6 Order, which Plaintiffs challenge in its entirety, was intended and designed 

to target and discriminate against Muslims, and it does just that in operation.

2. Once effective, the March 6 Order will rescind and replace a similar Executive Order, 

signed on January 27, 2017 (the “January 27 Order”; together, we refer to the January 27 and 

March 6 Executive Orders as the “Executive Orders”), that had the same purpose and effect, the

implementation of which prompted chaos and widespread civil rights abuses in airports across the 

country. As a result of legal challenges to the January 27 Order, numerous courts enjoined several 

key provisions that banned the entry to the United States of both refugees and the nationals of 

seven predominantly Muslim countries.

3. The major provisions of the March 6 Order are nearly identical to those of the January 

27 Order. The new order bans individuals from six of the seven predominantly Muslim countries 

identified in the January 27 Order—Yemen, Libya, Somalia, Sudan, Iran, and Syria—from 

entering the United States for at least 90 days. Like the previous order, the March 6 Order suspends 

the entire United States Refugee Admissions Program for at least 120 days and reduces the number 

of refugees allowed into the United States for the current fiscal year from 110,000 to 50,000. The 

March 6 Order also contains language that associates Muslims with violence, terrorism, bigotry, 

and hatred, inflicting stigmatic and dignitary harms. As a result, the March 6 Order will have the 

same discriminatory and stigmatizing impact on Muslims as the January 27 Order, which was itself 

a product of the President’s clearly expressed intent to prevent Muslims from entering the United 

States.
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4. While the March 6 Order contains various additions and revisions intended to insulate 

it from the legal claims that led to the enjoining of the January 27 Order, the Trump Administration 

has made clear that the March 6 Order is intended to effectuate the same policy outcome as the 

January 27 Order. The March 6 Order likewise suffers from the same fundamental constitutional 

and statutory defects as the January 27 Order.

5. The President has been very clear about his desire to prevent Muslims from entering 

the United States. He specifically promised to do so as a candidate. Presented with early 

objections to that proposal, he asked advisors how he could implement a Muslim ban indirectly,

and they helped him craft the January 27 Order. President Trump further admitted on national 

television that through the January 27 Order he intended to favor Christian refugees over Muslim 

refugees. Rarely in American history has governmental intent to discriminate against a particular 

faith and its adherents been so plain.

6. After key provisions of the January 27 Order were preliminarily enjoined, a Trump 

Administration spokesperson explained that the revised Executive Order (which was ultimately 

signed on March 6) would have only minor, technical changes from the original Order, and would 

thus produce the same basic policy outcome. That basic goal and outcome was, and remains, the 

exclusion of Muslims from the United States.

7. Like the January 27 Order, the March 6 Order violates two of our most cherished 

constitutional protections: the guarantee that the government will not establish, favor, discriminate 

against, or condemn any religion, and the guarantee of equal protection of the laws.

8. The United States was born in part of an effort to escape religious persecution, and the 

Religion Clauses of the First Amendment reflect the harrowing history of our Founders.  More 

than two centuries later, our nation is one of the most religiously diverse in the world and has 
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become a sanctuary for immigrants and visitors of all faiths and no faith, including refugees fleeing 

persecution in their homelands.

9. Both the January 27 Order and the March 6 Order fly in the face of our historical 

commitment to welcoming and protecting people of all faiths, and no faith, and it violates the

“clearest command of the Establishment Clause”—“one religious denomination cannot be 

officially preferred over another.” Larson v. Valente, 456 U.S. 228, 244 (1982).

10. The United States was likewise founded on the principle that all people—regardless of 

their faith or where they are born—are created equal.  The March 6 Order—which, like the January 

27 Order, was motivated by animus toward Muslims and expressly discriminates on the basis of 

national origin—runs afoul of this core constitutional value as well.

11. Plaintiffs challenge the March 6 Order under the Establishment Clause; the equal 

protection guarantee of the Due Process Clause of the Fifth Amendment; the Religious Freedom 

Restoration Act, 42 U.S.C. § 2000bb et seq.; the anti-discrimination provisions of the INA, 8 

U.S.C. § 1152(a)(1)(A); the Refugee Act of 1980, as amended; and the Administrative Procedure 

Act, 5 U.S.C. § 706(2)(A)-(D).

12. Plaintiffs respectfully request that the Court issue appropriate declaratory relief and 

preliminarily and permanently enjoin the March 6 Order as a whole.

JURISDICTION AND VENUE

13. This Court has subject matter jurisdiction under 28 U.S.C. §§ 1331 and 1343 over 

Plaintiffs’ claims under the U.S. Constitution and federal statutes. The Court has additional 

remedial authority under 28 U.S.C. §§ 2201-02.

14. Venue is proper under 28 U.S.C. §1391(e) and Local Rule 501.4.a.ii. Defendants are 

officers or employees of the United States acting in their official capacities, and agencies of the 
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United States. Plaintiffs HIAS and John Doe #1 reside in the Southern Division of this District.

No real property is involved in this action.

PARTIES

15. Plaintiff International Refugee Assistance Project (“IRAP”), a project of the Urban 

Justice Center, Inc., provides and facilitates free legal services for vulnerable populations around 

the world, including refugees, who seek to escape persecution and find safety in the United States 

and other Western countries.

16. Founded in 2008 as a student organization at Yale Law School, IRAP initially served 

Iraqi refugees who were victims of the Iraq War. In 2010, IRAP became part of the Urban Justice 

Center and now has offices in New York as well as the Middle East. IRAP has expanded its client 

base since its inception to assist refugees from Afghanistan, Egypt, Eritrea, Ethiopia, Iran, Jordan, 

Kuwait, Libya, Pakistan, Palestine, Somalia, Sudan, Syria, Turkey, and Yemen. Through in-house 

casework, as well as supervision of 1,200 students from 29 law schools in the United States and 

Canada and pro bono attorneys from over 75 international law firms and multinational 

corporations, IRAP directly assists thousands of refugees in urgent registration, protection, and 

resettlement cases every year.

17. IRAP lawyers provide legal assistance to refugees and other immigrants to the United 

States throughout the resettlement process. IRAP lawyers advise their clients on the resettlement 

process, write legal briefs and compile physical evidence in advance of clients’ interviews with 

United States Citizenship and Immigration Services (“USCIS”), prepare them for their oral 

testimony in their interviews, and then conduct regular follow-up with USCIS until the clients are

safely resettled.

18. IRAP assists many individuals in the United States who need assistance filing family 

reunification petitions for family members overseas. IRAP also assists U.S.-based Iraqi and Syrian 
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citizens and lawful permanent residents in filing petitions in order to get their family members 

overseas into the Direct Access Program of the United States Refugee Admissions Program. 

Finally, IRAP also assists countless Iraqi and Afghan citizens who have served the United States 

government to obtain Special Immigrant Visas, with the support of U.S. citizen veterans of Iraq 

and Afghanistan.

19. Since its inception, IRAP has helped to resettle over 3,200 individuals to 55 countries, 

with the majority resettled to the United States.  It has provided legal assistance to nearly 20,000 

more individuals.

20. The overwhelming majority of IRAP’s clients, including clients abroad and those 

within the United States, identify as Muslim.

21. As set forth in greater detail below, implementation of the Executive Orders has caused 

substantial harm to IRAP and its clients, and will continue to harm them.  IRAP asserts claims on 

behalf of itself and its clients in the United States and abroad.  The rights of its clients that IRAP 

seeks to vindicate here are inextricably bound up with its organizational mission and purpose, and 

its clients face numerous hurdles to bringing this suit in their own name.

22. Plaintiff HIAS, the world’s oldest refugee resettlement agency, is a faith-based 

organization that aims to rescue people around the world whose lives are in danger. The 

organization works toward a world in which refugees find welcome, safety, and freedom.  Founded 

in 1881 to assist Jews fleeing pogroms in Russia and Eastern Europe, HIAS now serves refugees 

and persecuted people of all faiths and nationalities around the globe. Since HIAS’s founding, the 

organization has helped more than 4.5 million refugees start new lives.

23. HIAS has offices in twelve countries worldwide, including headquarters in Silver 

Spring, Maryland, which is its principal place of business, and another domestic office in New 

York City. HIAS also provides resettlement experts in support of the United Nations High 
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Commissioner for Refugees (UNHCR). Refugee resettlement lies at the heart of HIAS’s work in 

the United States.  It is one of nine non-profit organizations designated by the federal government 

to undertake this humanitarian work through contracts with the Department of State and the 

Department of Health and Human Services. 

24. In 2016, HIAS provided services to more than 350,000 refugees and asylum seekers 

globally.  HIAS’s client base includes refugees abroad and in the United States who are from Syria, 

Iraq, Iran, Sudan, Somalia, Yemen, Ukraine, Bhutan, the Democratic Republic of Congo, 

Afghanistan, Eritrea, Tanzania, Ethiopia, Burundi, South Sudan, Uganda, Russia, Belarus, and 

Burma, among other countries.  Many of these clients are Muslim.

25. HIAS provides programs and services to refugees, including employment, 

psychosocial, and legal services. HIAS has also been approved to refer cases of particularly 

vulnerable refugees directly for third-country resettlement to the United States and other countries.  

Around the world, HIAS provides legal services to protect the rights of refugees, and to register, 

document, and secure the status of refugees. 

26. HIAS is also assigned clients via the State Department’s allocation process, which 

determines which refugee clients will be resettled by HIAS. For clients who have newly arrived 

in the United States, HIAS either provides direct resettlement services or partners with other 

organizations across the country to do so.  These services include arranging housing and providing 

essential furnishings, food, clothing, initial cash assistance, initial health screening, cultural and 

community orientation, and, through case management services, assistance with enrollment in 

English language classes and employment services, as well as referrals for health and legal 

services. 

27. HIAS, directly and through affiliated agencies, also provides assistance to refugee and 

asylee clients in the United States who are seeking to gain entry for family members abroad who 
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still face persecution. As set forth in greater detail below, implementation of the January 27 Order 

has caused substantial harm to HIAS and its clients, and the March 6 Order will continue to harm 

them.  HIAS asserts claims on behalf of itself and its clients. The rights of its clients that HIAS 

seeks to vindicate here are inextricably bound up with its organizational mission and purpose, and 

its clients face numerous hurdles to bringing this suit in their own name.

28. Plaintiff Middle East Studies Association (MESA) is a non-profit learned society that 

brings together scholars, educators, and those interested in the study of the Middle East from all 

over the world.  From its inception in 1966 with 51 founding members, MESA has increased its 

membership to more than 2,400 and now serves as an umbrella organization for fifty-five 

institutional members.  MESA’s membership includes both graduate students and faculty working 

in the field of Middle East studies. 

29. As set forth in greater detail below, MESA and its members will be harmed in a variety 

of ways by the Executive Order. MESA asserts claims on behalf of itself and its members.

30. Plaintiff John Doe #1 is a lawful permanent resident and national of Iran who lives in 

Montgomery County, Maryland.  He is a scientist.  He came to the United States in 2014 on an 

exchange visitor visa.  In 2016, he obtained his lawful permanent resident status through the 

National Interest Waiver program for people with extraordinary abilities.  His pioneering scholarly 

works are recognized as cutting edge in the sciences.  Both John Doe #1 and his wife, who is not 

a party, are non-practicing Muslims. 

31. Plaintiff John Doe #3 is a lawful permanent resident and national of Iran who lives in 

Anne Arundel County, Maryland.  He came to the United States in 2011 through the Green Card 

lottery.  John Doe #3 worked as a teacher in Iran, and currently works in the engineering field.

32. Plaintif Jane Doe #2 is a U.S. citizen of Syrian origin who lives in Mecklenburg 

County, North Carolina. She is from a Muslim family and is enrolled in college where she is 
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studying to become a healthcare technician. She filed a family-based visa petition for her sister 

who is a Syrian refugee currently living in a refugee-designated area in Saudi Arabia with her 

husband and two young children.

33. Plaintiff Mohammed Meteab is a lawful permanent resident of the United States who 

lives in Springfield, Massachusetts. He came to the United States in 2015 as a refugee along with 

his wife and two children. He now has a third child, a U.S. citizen born in the United States. 

Plaintiff Meteab is one of five brothers; he, his wife, his two elder children, and all five brothers 

are Iraqi. One brother came to the United States as a refugee. The other three brothers have been 

approved as refugees by the United Nations High Commission for Refugees and remain in Jordan, 

awaiting resettlement. Two of the three are approved to come to the United States but do not yet 

have travel documents. Mr. Meteab is a Sunni Muslim, as are his brothers.

34. Plaintiff Paul Harrison is a citizen of the United States by birth who lives in Euless, 

Texas.  In November 2015, he met his partner, an Iranian national who lives in Tehran, Iran. In 

March 2016, Mr. Harrison petitioned for his partner—now his fiancé—to join him in the United 

States on a K-1 visa. After his November 2016 interview at the U.S. Embassy in Ankara, Turkey, 

his application was approved and administrative processing complete on January 17, 2017. A visa 

has not yet been issued, however.

35. Plaintiff Ibrahim Ahmed Mohomed is a United States citizen of Somali origin who 

lives in Columbus, Ohio. He came to the United States as a refugee in 2009. In 2013, his wife and 

nine children were approved to come to the United States as refugees but they are still in Ethiopia 

awaiting authorization to travel to the United States to join Mr. Mohomed. Mr. Mohomed and his 

family are Muslim.
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36. As set forth in greater detail below, implementation of the Executive Orders has caused 

and will continue to cause harm to Plaintiffs Meteab, Harrison, Mohomed, Jane Doe #2 and John 

Does #1 and #3 (collectively, the “Individual Plaintiffs”).

37. Defendant Donald Trump is the President of the United States. He is sued in his official 

capacity. In that capacity, he issued the Executive Orders challenged in this suit.

38. Defendant U.S. Department of Homeland Security (“DHS”) is a cabinet-level 

department of the United States federal government.  Its components include U.S. Citizenship and 

Immigration Services (“USCIS”), Customs and Border Protection (“CBP”), and Immigration and 

Customs Enforcement (“ICE”). CBP’s responsibilities include inspecting and admitting

immigrants and nonimmigrants arriving with U.S. visas at international points of entry, including 

airports and land borders.  USCIS’s responsibilities include adjudicating requests for immigration 

benefits for individuals located within the United States.  ICE’s responsibilities include enforcing 

federal immigration law within the interior of the United States. The Executive Orders assign 

DHS a variety of responsibilities regarding their enforcement.

39. Defendant U.S. Department of State (“DOS”) is a cabinet-level department of the 

United States federal government. DOS is responsible for the issuance of immigrant and 

nonimmigrant visas abroad. The Executive Orders assign DOS a variety of responsibilities 

regarding their enforcement.

40. Defendant Office of the Director of National Intelligence (“ODNI”) is an independent 

agency of the United States federal government. The ODNI has specific responsibilities and 

obligations with respect to implementation of the Executive Orders.

41. Defendant Rex Tillerson is the Secretary of State and has responsibility for overseeing 

enforcement and implementation of the Executive Orders by all DOS staff. He is sued in his 

official capacity.
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42. Defendant John Kelly is the Secretary of Homeland Security. Secretary Kelly has 

responsibility for overseeing enforcement and implementation of the Executive Orders by all DHS 

staff.  He is sued in his official capacity.

43. Defendant Michael Dempsey is the Acting Director of National Intelligence, and has 

responsibility for overseeing enforcement and implementation of the Executive Orders by all 

ODNI staff.  He is sued in his official capacity.

FACTUAL ALLEGATIONS

President Trump’s Expressed Intent To Target Muslims and
To Favor Christians Seeking to Enter the Country

44. President Trump has repeatedly made clear his intent to enact policies that exclude 

Muslims from entering the United States and favor Christians seeking to enter the United States.

45. On December 7, 2015, then-Presidential candidate Trump issued a statement on his 

campaign website. Entitled, “DONALD J. TRUMP STATEMENT ON PREVENTING MUSLIM 

IMMIGRATION,” the statement declared that “Donald J. Trump is calling for a total and complete 

shutdown of Muslims entering the United States until our country’s representatives can figure out 

what is going on.”

46. The statement, which remains on President Trump’s campaign website to this day,

invokes stereotypes of Muslims, falsely suggesting that all Muslims believe in “murder against 

non-believers who won’t convert” and “unthinkable acts” against women.

47. Defending his proposed Muslim ban the next day, candidate Trump told Good Morning 

America, “What I’m doing is I’m calling very simply for a shutdown of Muslims entering the 

United States—and here’s a key—until our country’s representatives can figure out what is going 

on.”

48. When asked the same day on MSNBC how his Muslim ban would be applied by 

customs officials, candidate Trump said, “That would be probably—they would say, are you 
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Muslim?”  A reporter followed up by asking, “And if they said yes, they would not be allowed in 

the country[?]” Candidate Trump responded, “That’s correct.”

49. Candidate Trump repeatedly reiterated his support for targeting Muslims seeking to 

enter the United States.

50. On March 9, 2016, candidate Trump stated, “I think Islam hates us. There’s . . . a

tremendous hatred there . . . . There’s an unbelievable hatred of us . . . . We can’t allow people 

coming into this country who have this hatred of the United States . . . and [of] people that are not 

Muslim . . . .”

51. The next day, during a debate, candidate Trump said he would “stick with exactly” 

what he had said the night before.  When asked if he was referring to all 1.6 billion Muslims 

worldwide, he explained, “I mean a lot of them.” Candidate Trump stated later in the same debate, 

“There is tremendous hate. There is tremendous hate. Where large portions of a group of people, 

Islam, large portions want to use very, very harsh means.”

52. On March 22, 2016, candidate Trump stated that “we’re having problems with the

Muslims, and we’re having problems with Muslims coming into the country,” adding, “You need 

surveillance. You have to deal with the mosques whether we like it or not . . . . These attacks 

aren’t . . . done by Swedish people. That I can tell you.”

53. The same day, candidate Trump stated on Twitter that a Democratic candidate for 

President, Hillary Clinton, wanted to “let the Muslims flow in.”

54. On June 13, 2016, candidate Trump stated, “I called for a ban after San Bernardino and 

was met with great scorn and anger. But now many . . . are saying that I was right to do so.”

55. In an interview aired on 60 Minutes on July 17, 2016, when asked about the proposed 

Muslim ban, candidate Trump replied: “Call it whatever you want. We’ll call it territories, ok?”  

Asked again whether Muslims would be banned, candidate Trump said that “there’s nothing like” 
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the Constitution “[b]ut it doesn’t necessarily give us the right to commit suicide, as a country, 

okay?”  He again reiterated: “Call it whatever you want.”

56. In a July 24, 2016 interview on Meet the Press, candidate Trump was asked if a plan 

similar to the now-enacted Executive Order was a “rollback” from “[t]he Muslim Ban.” Candidate 

Trump responded: “I don’t think so. I actually don’t think it’s a rollback. In fact, you could say 

it’s an expansion. I’m looking now at territories.”

57. Candidate Trump continued: “People were so upset when I used the word Muslim. Oh, 

you can’t use the word Muslim. Remember this. And I’m okay with that, because I’m talking 

territory instead of Muslim.”

58. This explanation that the Muslim ban would use nationality as a proxy was later 

confirmed by Rudolph Giuliani, an advisor to candidate Trump and later an advisor to him as 

President. After the Executive Order was signed, Mr. Giuliani explained that “when [candidate 

Trump] first announced it, he said, ‘Muslim ban.’  He called me up.  He said, ‘Put a commission 

together. Show me the right way to do it legally.’”  In response to this edict, according to Mr. 

Giuliani, the commission decided to focus on territories, rather than explicitly naming Muslims as 

the subjects of the ban.

The January 27 Order

59. After conducting a campaign in which a ban on Muslim admissions was a key promise, 

President Trump took action to carry out that promise by issuing the January 27 Order one week 

after being inaugurated.

60. Statements made by President Trump and his advisors around the time of the signing 

of the January 27 Order confirm President Trump’s intent to discriminate against Muslims. In an 

interview with the Christian Broadcasting Network released the same day that he signed the 

January 27 Order, President Trump stated that the Order was designed to give Christians priority 
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when applying for refugee status. “If you were a Muslim you could come in [to the United States], 

but if you were a Christian, it was almost impossible,” he said. “[T]hey were chopping off the 

heads of everybody but more so the Christians. And I thought it was very, very unfair. So we are 

going to help them.”

61. Consistent with this expressed religious animus towards Muslims and preference for 

Christians, the January 27 Order disfavors Muslims while giving special treatment to non-

Muslims. 

62. Section 3, for example, bans any entry for 90 days for individuals from seven countries, 

each of which is more than ninety percent Muslim: Syria, Sudan, Iraq, Iran, Libya, Somalia, and 

Yemen.

63. The January 27 Order does not single out any countries for disfavored treatment that 

are not majority-Muslim.

64. The January 27 Order provides a mechanism for the government to extend and/or 

expand the 90-day ban at the end of the 90 day period. Sections 3 of the Order directs the Secretary 

of Homeland Security to “immediately conduct a review to determine the information needed from 

any country to adjudicate any visa, admission, or other benefit under the INA (adjudications) in 

order to determine that the individual seeking the benefit is who the individual claims to be and is 

not a security or public-safety threat,” and to “submit to the President a report on the results of the 

review … within 30 days of the date of this order.” At that point, the “Secretary of State shall 

request all foreign governments that do not supply such information to start providing such 

information,” and 60 days after that—precisely at the end of the initial 90 day ban period—the 

January 27 Order provides for the President to issue a proclamation indefinitely banning travelers 

from a list of countries deemed to be non-compliant “until compliance occurs.” On information 
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and belief, the 30-day review to be conducted by the Secretary of Homeland Security has not yet 

resulted in a report to the President. 

65. Section 5 of the January 27 Order prohibits refugee admissions for 120 days, except 

for Syrian refugees, who are banned indefinitely. 

66. The January 27 Order discriminates between persons of majority and minority faiths in 

their country of origin. Section 5(b) requires the government to “prioritize refugee claims made 

by individuals on the basis of religious-based persecution, provided that the religion of the 

individual is a minority religion in the individual’s country of nationality” once the 120-day ban 

on refugee admissions is complete.

67. During those 120 days, moreover, Section 5(e) allows the admission of certain refugees 

on a discretionary case-by-case basis, “only so long as [the Secretaries of State and Homeland 

Security] determine that the admission of such individuals as refugees is in the national interest—

including when the person is a religious minority in his country of nationality facing religious 

persecution.”  

68. As the President conceded, these provisions are intended to allow Christian refugees to 

enter the United States, even while Muslim refugees from the same countries are prohibited from 

doing so. And indeed, Muslims would be severely disadvantaged under the minority-faith 

preferences set forth in Sections 5(b) and 5(e). During the past three fiscal years, only 12% of 

Muslim refugees hailed from a country where Islam is a minority faith.

69. There is no statutory, regulatory, or constitutional basis for favoring refugees from 

minority faiths over refugees from majority faiths.  There is no basis in the Refugee Act of 1980, 

as amended—which governs the admission of refugees to the United States and their resettlement 

herein—to prioritize refugees fleeing persecution on the basis of religion, as opposed to the other 

congressionally-recognized bases.  See 8 U.S.C. § 1101(a)(42) (defining “refugee”).
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70. Section 5(d) reduces, by more than half, the annual refugee admissions allotment that 

was set prior to the current fiscal year by President Obama (reducing from 110,000 to 50,000). 

71. Upon information and belief, as of February 2017, approximately 41,000 refugees had 

already been resettled in the United States.  Upon information and belief, the number of refugees 

already somewhere in the U.S. Refugee Admissions Program pipeline—well over 50,000—would 

put the U.S. refugee resettlement total above Section 5(d)’s reduced admissions allotment of 

50,000.

72. As a result, upon information and belief, Defendants have already undertaken various 

actions to bring to a halt the U.S. refugee resettlement process as a result of Section 5(d)’s 

reduction in this fiscal year’s figure.

73. For example, upon information and belief, shortly after the January 27 Order was 

signed, USCIS, a component of Defendant Department of Homeland Security, cancelled nearly all

refugee processing interviews abroad. 

74. Additionally, upon information and belief, Defendant Department of State has 

suspended security checks for refugees, a process that typically takes between 18-24 months.

75. Upon information and belief, Section 5(d)’s reduction in the annual refugee admissions 

allotment has all but ground to a halt the United States’ refugee resettlement process. 

76. Furthermore, Section 5(g) seeks to expand the limited role State and local governments 

have in the refugee resettlement process beyond that envisioned by Congress in order to authorize 

and facilitate the recently-stated desire and intent of some states and localities in the United States 

to discriminate against lawfully-admitted refugees on the basis of their nationality and/or religion.  

See, e.g., Exodus Refugee Immigration, Inc. v. Pence, 838 F.3d 902 (7th Cir. 2016) (affirming 

preliminary injunction on equal protection grounds of state executive order issued by then-
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Governor of Indiana, Mike Pence, that sought to prevent the resettlement in the State of refugees 

from Syria).

77. In addition to Sections 3 and 5, other sections of the January 27 Order reinforce 

stereotypes about Muslims and discriminate against them. Multiple sections, for example, 

associate Muslims with violence, bigotry, and hatred, inflicting stigmatic and dignitary harms, 

among other types of injury. These include Sections 1 and 2, which portray the ban as protecting 

citizens from foreign nationals “who would place violent ideologies over American law” and “who 

intend to commit terrorist attacks in the United States”; and Section 10, which requires the 

Secretary of Homeland Security to periodically publish information about the number of “foreign 

nationals” involved in, among other things, terrorism-related activities, radicalization, and 

“gender-based violence against women, including honor killings”—direct echoes of then-

candidate Trump’s broad statements denigrating Islam and Muslims.

78. Further, on information and belief, since the January 27 Order was signed, CBP has 

questioned foreign nationals entering from certain countries about their religious beliefs to 

determine whether or not they are Muslim, and has subjected Muslim travelers from countries 

other than the seven designation nations to disproportionate and unwarranted scrutiny and 

interrogation.

79. There is no sound basis for concluding that Muslims generally, or Muslims from 

particular countries, are more likely to commit violent acts of terror. 

80. A previous program to track certain foreign nationals predominantly from Muslim-

majority countries, the National Security Entry-Exit Registration System (“NSEERS”), did not 

lead to the conviction or even identification of a single terrorist, even though it subjected tens of 

thousands of people to additional screening and investigation.
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81. Many alternatives exist that do not involve targeting individuals based on their faith or 

using nationality as a proxy for faith, are less restrictive than the January 27 Order, and are more 

closely tailored to legitimate national security concerns.

82. The January 27 Order remains in effect until March 16, 2017, when the March 6 Order 

becomes effective and rescinds and replaces the January 27 Order.

The Chaotic and Irregular Implementation of the January 27 Order

83. The preparation and implementation of the January 27 Order were extremely unusual 

and chaotic. Upon information and belief, the White House bypassed regular channels for input 

and cooperation with other components of the Executive Branch, including the Secretaries of 

Homeland Security, Defense, and State.  Moreover, upon information and belief, CBP was not 

given clear operational guidance during critical times in the implementation of the January 27 

Order.

84. The January 27 Order was signed without final review or legal analysis from DHS,

which—along with the DOS—is principally charged with implementing the Order. 

85. Secretary of Homeland Security Kelly was reportedly in the midst of a conference call 

to discuss the January 27 Order when someone on the call learned from watching television that 

the Order they were discussing had been signed.  

86. Similarly, Secretary of Defense Mattis, who had publicly criticized President Trump’s 

proposal to ban Muslims from the United States, reportedly did not see a final version of the 

January 27 Order until the day it was signed and was not consulted during its preparation. 

87. The January 27 Order did not arise out of the usual process of consulting with the 

relevant cabinet-level officials and agencies before issuing an Executive Order. Instead, the

January 27 Order was primarily drafted by a small team of Presidential aides, overseen by chief 

White House strategist Stephen K. Bannon.
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88. Mr. Bannon has previously made anti-Muslim comments. He criticized former 

President George W. Bush for referring to Islam as “a religion of peace,” calling President Bush 

“one of the dumbest presidents in the history of these United States.”

89. Congressional staff who worked on the January 27 Order reportedly were required to 

sign nondisclosure agreements, and not even the members of Congress they served were allowed 

to know of their work on the January 27 Order. On information and belief, this arrangement was 

also highly unusual.

90. During the days leading up to and following the signing of the January 27 Order, its 

scope and provisions were changed without any rational relationship to the purported reasons for 

the January Order.

91. For example, the night before the January 27 Order was signed, the Department of 

Homeland Security issued guidance interpreting § 3(c) of the January 27 Order as not applying to 

lawful permanent residents.  Overnight, the White House overruled that guidance, applying the 

January 27 Order to lawful permanent residents subject to a case-by-case exception process, in a

decision closely associated with Mr. Bannon.

92. After the detention at airports of many individuals, including lawful permanent 

residents, led to chaos nationwide, Secretary Kelly issued a statement “deem[ing] the entry of 

lawful permanent residents to be in the national interest.”  Secretary Kelly’s statement was made 

pursuant to Section 3(g) of the order, which requires such a decision to be made jointly with the 

Secretary of State and “on a case-by-case basis.”

93. Finally, on February 1, the Counsel to the President purported to interpret the January 

27 Order as exempting lawful permanent residents from the ban entirely.

94. Similarly, initial guidance from the Department of State indicated that individuals with 

dual citizenship, with one country of citizenship subject to the ban, would be banned from entering 
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the United States.  Word of a change in that policy spread irregularly, with notice being given to 

airlines and foreign nations but contradicted in official U.S. government communications.

95. Finally, CBP announced a changed policy, explaining, in response to the question 

“Does ‘from one of the seven countries’ mean citizen, national or born in?” that “Travelers are 

being treated according to the travel document they present.” According to this policy, currently 

in place, the very same individual both is and is not subject to the travel ban depending only on 

the travel document she presents.

96. The government also reversed itself on its policy toward holders of Special Immigrant 

Visas from Iraq. Holders of these visas are clearly banned under the terms of the January 27 Order, 

and they were refused entry when it went into effect. However, on February 2, 2017, the 

government changed course and allowed them to enter the United States despite the January 27 

Order.

97. Still other aspects of the January 27 Order and its implementation demonstrate utter 

disregard for the individuals affected by it. For example, the Administration knew that the January 

27 Order would bar the entry of individuals who were literally mid-air when the order was issued.  

Nonetheless, and absent any exigency that would justify it, the order was signed late on a Friday 

afternoon.  That decision had a number of predictable consequences, including: making it more 

difficult for the federal employees tasked with enforcing the order to obtain instruction on how to 

interpret and enforce the order’s sloppily-written provisions; prolonging the detentions at airports 

of those affected, and leading many to be wrongfully deported; and increasing the difficulty 

advocates had in accessing their clients and the courts.   

98. In a tweet on January 30, 2017, President Trump appeared to justify the rushed 

implementation of the January 27 Order by claiming that “[i]f the ban were announced with a one 
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week notice, the ‘bad’ would rush into our country during that week. A lot of bad ‘dudes’ out 

there!” 

99. Even once advocates were able to access the courts and obtain temporary injunctive 

relief against aspects of the Executive Order, DHS officials frequently refused or otherwise failed 

to comply with the court orders, undermining bedrock constitutional principles and inflicting 

further unlawful injury on the affected individuals.

100. Other actions taken by DHS and DOS to enforce the January 27 Order exhibit a zealous 

desire to go beyond even the draconian measures the order actually requires.  

101. Notwithstanding that Section 3 of the January 27 Order only bars “entry into the United 

States of aliens from” one of the aforementioned seven Muslim-majority countries, DHS 

interpreted it to prohibit the granting of any immigration-related benefit to anyone from those 

countries—including to individuals who are already in the United States.  That decision would

have wide-ranging consequences, including: delaying naturalization of lawful permanent residents

(“LPRs”) from those countries who wish to become U.S. citizens; rendering asylees from those 

countries unable to be lawfully employed once their Employment Authorization Documents

expire; and either expelling or making undocumented any individuals here on nonimmigrant visas 

(including student, employment, and tourist) that otherwise would have been renewed.

102. DOS, at the request of DHS, issued a letter purporting to provisionally revoke all

immigrant and nonimmigrant visas of nationals of the seven designated countries on a categorical 

basis.  The letter is dated January 27, 2017, but only came to light on January 31, 2017, when 

Department of Justice lawyers filed it in pending litigation. DOS has stated that this action was 

taken to “implement[]” the Executive Order. 

103. Upon information and belief, DOS has never before revoked a broad swath of valid 

visas in this manner. Nor, on information and belief, is visa revocation ordinarily undertaken in 
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secret, with no notice to the visa holder and no individualized consideration of whether any 

particular visa should be revoked.

104. Still further evidence of discriminatory intent and effect is reflected in the statements 

by President Trump and his Administration seeking to defend and justify the January 27 Order 

after it was issued.  

105. President Trump, for example, falsely stated that only 109 people were detained over 

the weekend following the issuance of the January 27 Order, even though he knew or should have 

known that the number was far higher.

106. Indeed, pursuant to a federal district court order, the federal government has since 

revealed that at least 746 individuals were detained over a period of just 27 hours during the 

weekend after the January 27 Order was signed. This 27-hour period did not begin until a day 

after the January 27 Order went into effect. 

107. These chaotic, irregular, and irrational policies, policy changes, and statements indicate 

that the purported justifications for the January 27 Order are pretextual and that it was at least 

substantially motivated by an intent to discriminate against Muslims.   

The Nationwide Preliminary Injunction Enjoining the January 27 Order

108. A February 3, 2017, order issued by the District Court for the Western District of 

Washington currently prohibits the government from enforcing Sections 3(c), 5(a), 5(b), and 5(e) 

of the January 27 Order. Upon issuance of this Order, which the District Court described as a 

temporary restraining order, the government appealed to the Ninth Circuit and sought a stay 

pending appeal.  

109. After hearing oral argument, the Ninth Circuit declined to stay the Order, noting that 

“although courts owe considerable deference with respect to immigration and national security, it 
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is beyond question that the federal judiciary retains the authority to adjudicate constitutional 

challenges to executive action.” Washington v. Trump, 847 F.3d 1151, 1164 (9th Cir. 2017). 

110. In reaching its holding, the Court noted that “[t]he government has pointed to no 

evidence that any alien from any of the countries named in the order has perpetrated a terrorist 

attack in the United States.” Id. at 1168.

111. The Court also acknowledged “evidence of numerous statements by the President about 

his intent to implement a ‘Muslim ban’” and observed that “[i]t is well established that evidence 

of purpose beyond the face of the challenged law may be considered in evaluating Establishment 

and Equal Protection Clause claims.” Id. at 1167. 

112. The Court also found that the February 3 Order, although styled a TRO, should be 

treated as a preliminary injunction. 

113. Shortly after the Ninth Circuit’s opinion issued, President Trump tweeted, “SEE YOU 

IN COURT, THE SECURITY OF OUR NATION IS AT STAKE!” He subsequently denounced 

the opinion as “a political decision” and stated, “[W]e’re going to see them in court, and I look

forward to doing that. It’s a decision that we’ll win, in my opinion, very easily.”

114. On March 7, 2017, the government withdrew its appeal of the February 3 Order, leaving 

in place the preliminary injunction of Sections 3(c), 5(a), 5(b), and 5(e) of the January 27 Order.

The March 6 Order

115. In the weeks preceding the issuance of the March 6 Order, Stephen Miller, a senior 

advisor to President Trump, explained that the administration was preparing a new executive order

“to be responsive to the judicial ruling” of the Ninth Circuit. He explained that the changes would 

be “mostly minor, technical differences. Fundamentally, you are still going to have the same, basic 

policy outcome for the country.”
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116. Consistent with Mr. Miller’s statement, the March 6 Order, explicitly referring to the 

Ninth Circuit’s ruling, exempts certain categories of noncitizens that have “prompted judicial 

concerns” from the ban, and alters the original order’s “approach to certain other issues or 

categories of affected aliens” “in order to avoid spending additional time pursuing litigation” over 

the constitutionality of the January 27 Order.

117. Indeed, notwithstanding an expanded “Policy and Purpose” section and certain other 

changes discussed more fully below, the March 6 Order is extremely similar to the January 27 

Order in most important respects.

118. Like the January 27 Order, the March 6 Order bans entry for a new 90 day period for 

individuals from the six of the same seven predominantly Muslim countries identified in the 

January 27 Order: Syria, Sudan, Iran, Libya, Somalia, and Yemen (Section 2(c)).

119. Like the January 27 Order, the March 6 Order also provides a mechanism for the 

government to extend and/or expand the 90-day ban at the end of the 90 day period. Section 2 of 

the Order directs the Secretary of Homeland Security to “conduct a worldwide review to identify 

whether, and if so what, additional information will be needed from each foreign country to 

adjudicate an application by a national of that country for a visa, admission, or other benefit under 

the INA (adjudications) in order to determine that the individual is not a security or public-safety 

threat.” In addition, the March 6 Order explicitly provides that the review need not be conducted 

in a consistent matter between countries: “The Secretary of Homeland Security may conclude that 

certain information is needed from particular countries even if it is not needed from every country.” 

Again, the order provides for the submission of a report on this review within 30 days of the date 

of the order, a period (50 days rather than 60) for countries to respond to the order, and a provision 

for the President to thereafter issue a proclamation indefinitely banning travelers from a list of 

countries deemed to be non-compliant.
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120. The corresponding provisions of the January 27 Order were never suspended and

remain in effect.

121. The country-by-country report required by the January 27, 2017 Order was due on 

February 26, 2017, eight days before the March 6 Order was issued. On information and belief, 

this report was not produced.

122. The March 6 Order states that “Iraq presents a special case” because of the “close 

cooperative relationship between the United States and the democratically elected Iraqi 

government” and because the “Iraqi government has expressly undertaken steps to enhance travel 

documentation, information sharing, and the return of Iraqi nationals subject to final orders of 

removal” (Section 4). With this justification, the March 6 Order exempts foreign nationals of Iraq 

from the categorical ban on entry applicable to other countries originally targeted by the January 

27 Order. Instead, Iraqis are subject to “thorough review” and “consideration of whether the 

applicant has connections with ISIS or other terrorist organizations.” 

123. Like the January 27 Order, the March 6 Order allows for waivers to this ban on a 

discretionary case-by-case basis (Section 3(c)). In contrast to the January 27 Order, which simply 

stated that visas and other immigration benefits may be issued “when in the national interest,” the 

March 6 Order provides nine examples of situations in which a waiver would be appropriate, such 

as when “the foreign national is an infant, a young child or adoptee” or “an individual needing 

urgent medical care” (Sections 3(c)(i)-(ix)). These and other similar circumstances enumerated in 

the March 6 Order reflect specific examples of individuals whose denial of entry pursuant to the 

January 27 Order resulted in the filing of lawsuits and widespread public outcry. 

124. The March 6 Order also contains exceptions to this ban for, among others, lawful 

permanent residents and dual nationals traveling on passports issued by a non-designated country

(Section 3(b)).
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125. Like the January 27 Order, the March 6 Order cuts the number of refugees admissible 

to the United States for fiscal year 2017 from 110,000 to 50,000 and prohibits refugee admissions 

for 120 days, with an exception for discretionary case-by-case admissions (Sections 6(a), 6(b)).

The March 6 Order also expressly suspends decisions on applications for refugee status for 120 

days (Section 6(a)).

126. Defendant Department of State has informed Plaintiff HIAS that only refugees who are 

already booked for travel to the United States arriving at their port of entry through the end of 

March 15, 2017, i.e., before the March 6 Order’s effective date of March 16, 2017 at 12:01 am, 

will be permitted to enter the United States. Defendant Department of State has indicated that no 

further bookings may be made.

127. Defendant Department of State has informed Plaintiff HIAS that all DHS screening

interviews will continue to be suspended until further notice, unless exceptions are arranged on an

individual basis.

128. Defendant Department of State has informed Plaintiff HIAS that no new Interagency 

Checks (IAC) and Security Advisory Opinion (SAC) security checks may be requested. Upon 

information and belief, all refugees must undergo both IAC and SAO security checks before 

traveling and being admitted to the US.

129. In addition to the provisions discussed above, the March 6 Order contains near-

verbatim reproductions of all the other substantive provisions of the January 27 Order, including: 

Former Section 4(a), now Section 5(a), which requires the Secretaries of State and 

Homeland Security, the Attorney General, and the Director of National Intelligence to 

implement uniform screening standards to identify individuals “who seek to enter the 

United States on a fraudulent basis, who support terrorism, violent extremism, acts of 
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violence toward any group or class of people within the United States, or who present 

a risk of causing harm subsequent to their entry.” 

Former Section 5(g), now Section 6(d), which seeks to expand the limited role State 

and local governments have in the refugee resettlement process, potentially facilitating

the stated desire and intent of some states and localities in the United States to 

discriminate against lawfully-admitted refugees on the basis of their nationality and/or 

religion. See, e.g., Exodus Refugee Immigration, 838 F.3d 902.

Former Section 6, now Section 7, which directs the Secretaries of State and Homeland 

Security to consider rescinding certain waivers of terrorism-related inadmissibility 

grounds (“TRIG waivers”) authorized by previous administrations. TRIG waivers have 

historically been used to facilitate the admission to the United States of certain 

individuals or groups of individuals—often refugees fleeing persecution—who have 

been forced to give aid to terrorist organizations under duress. 

Former Section 8, now Section 9, which suspends the Visa Interview Waiver Program.

Former Section 10, now Section 11, which requires the Secretary of Homeland Security 

to periodically publish information about the number of “foreign nationals” involved 

in, among other things, terrorism-related activities, radicalization, and “gender-based 

violence against women, including so-called ‘honor killings.’”

130. The signing and implementation of the March 6 Order was reportedly delayed because 

of the positive media reviews President Trump received after his address to a joint session of 

Congress on February 28, 2017. Although the Trump Administration had previously intended on 

releasing the revised executive order the following day, on March 1, 2017, White House officials 

stated that they delayed the release of the revised Executive Order so that President Trump’s 

speech could continue to receive positive press attention.
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131. Upon information and belief, the delay following President Trump’s congressional 

address marked the third time the administration put off the issuance of the revised Executive 

Order. 

132. Before signing the March 6 Order, President Trump ordered the Department of 

Homeland Security and the Department of Justice to produce an intelligence report to demonstrate 

that the seven Muslim-majority countries originally identified in the January 27 Order present a 

substantial security threat and have exported terrorism to the United States. 

133. Upon information and belief, such an attempt to reverse-engineer a national security 

justification for an executive action is not common practice. 

134. In response, analysts at the Department of Homeland Security prepared a draft report, 

released to the press on February 24, 2017, indicating that there was insufficient evidence that the 

nationals of the seven Muslim-majority countries included in in the January 27 Order pose a terror 

threat to the United States.

135. The draft report found that citizenship is an “unlikely indicator” of terrorism threats to 

the United States, and that few people from the countries identified in the January 27 Order have 

carried out attacks or been involved in terrorism-related activities in the United States since Syria’s 

civil war started in 2011. 

136. A second Department of Homeland Security report, dated March 1, 2017, found that of 

the limited number of the foreign-born, U.S.-based violent extremists, most become radicalized 

after living in the U.S. for a number of years.

137. The Executive Order does not acknowledge or rely on either of these recent, specific 

security appraisals from the Department of Homeland Security. Instead, it relies on the State 

Department’s Country Reports on Terrorism 2015 (June 2016). In relying on those reports, 

however, the Order disregards other countries that the State Department describes as safe havens 
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for terrorists, and that pose a similar if not larger threat. For example, the State Department noted 

in its 2015 chapter on Terrorist Safe Havens that Venezuela has become a haven for terrorist 

groups, explaining that the country’s “porous border with Colombia has made [it] attractive to the 

Revolutionary Armed Forces of Colombia and the National Liberation Army.” Similarly, the State 

Department concluded that “[t]here are ungoverned, under-governed, and ill-governed areas of 

Mali that terrorist groups have used to organize, plan, raise funds, communicate, recruit, train and

operative in relative security.”

138. The Secretary of Homeland Security also said in an interview that many other countries 

not banned in the Executive Order raise similar security concerns. “There’s probably thirteen or 

fourteen other countries—not all of them Muslim countries, not all of them in the Middle East—

that have very questionable vetting procedures that we can rely on.” 

139. The Order also states that “more than 300 persons who entered the United States as 

refugees are currently subjects of counterterrorism investigations by the Federal Bureau of 

Investigation.”  The Order does not note that very few F.B.I. initial assessments of terrorism threats 

become intensive investigations: for example, in the four months from December 2008 to March 

2009, the F.B.I. began 11,667 “assessments” related to terrorism, only 427 of which—less than 

4%—led to more intensive investigations.

140. Over 970,000 individuals have been admitted to the United States as refugees between 

2001 and the present.

141. The March 6 Order was motivated by the same anti-Muslim purpose that motivated the 

January 27 Order. In replicating much of the substance of the January 27 Order, the March 6 Order 

seeks to prevent the entry of Muslims into the United States and reinforces stereotypes about

Muslims by associating them with terrorism, violence, bigotry, and hatred.  .  
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142. White House spokesperson Sean Spicer echoed these comments on March 6, 

explaining, after President Trump signed the revised Order, “The principles of the executive order 

remain the same.”

The Grave Harm to Plaintiffs and Their Clients

143. Implementation and enforcement of the January 27 Order has already caused Plaintiffs 

and their clients substantial, concrete, and particularized injury. Implementation of the March 6 

Order threatens them with continued irreparable harm if not permanently enjoined.

144. Both Executive Orders suspend refugee resettlement and intentionally discriminate 

against Muslims. Both Executive Orders therefore frustrate IRAP’s mission and impose a 

significant burden on IRAP’s work. As a direct result of the imposition and enforcement of the 

January 27 Order, IRAP and its clients have suffered substantial, concrete injuries. Because the 

March 6 Order is substantively the same, these injuries will continue once the March 6 Order takes 

effect.

145. IRAP serves refugees and displaced persons of all faiths, but the vast majority of its 

clients are Muslim. IRAP counsels persecuted individuals on various legal avenues to safe 

countries and represents them throughout these processes, with a majority of its clients resettling 

in the United States. 

146. The January 27 Order has already severely restricted IRAP’s ability to carry out its 

work and mission. In the ten days immediately following the issuance of the January 27 Order, 

IRAP provided assistance to more than forty individuals from Iraq, Iran, Sudan, Libya, Syria, 

Somalia, and Yemen who, despite being vetted and given permission to enter the United States, 

had been prevented by the Order from doing so.

147. Of IRAP’s 599 open cases, 402 families are from Syria, Iran, Sudan, Somalia, Libya, 

or Yemen or are refugees from other countries and therefore potentially affected by the new March 

Case 8:17-cv-00361-TDC   Document 93   Filed 03/10/17   Page 31 of 57

J.A. 235

Appeal: 17-1351      Doc: 34-1            Filed: 03/24/2017      Pg: 238 of 300 Total Pages:(238 of 822)



30

6 Order. IRAP has already used a significant portion of its financial resources and time to represent 

these 402 families through legal adjudications and to provide counseling through the demanding 

vetting process.  Restricting issuance of visas wastes that investment of resources and time.

148. Furthermore, the March 6 Order will create a significant backlog in the U.S. Refugee 

Admissions Program, delaying the processing of many of IRAP’s clients’ cases. This delay forces 

IRAP to exhaust more of its resources, as the average lifespan of a case now grows significantly. 

149. IRAP attorneys are not providing only limited representation in certain new cases, 

which, prior to the Executive Order would have received full representation, as a result of the 

exorbitant delays in USRAP processing that the Executive Order will cause.  

150. IRAP relies on volunteers from its law school chapters and pro bono firms to meet the 

needs of their vast client base. With the increased demands of their caseload resulting from the 

Executive Order, IRAP now has very limited capacity to open new law school chapters or begin 

new relationships with law firms to place cases for direct representation.

151. Under the Executive Order’s freeze of the USRAP, IRAP may also be unable to place 

new cases with existing chapters or law firms because there is no movement on any refugee cases. 

IRAP risks losing hundreds of volunteers, and relationships with numerous law firms, because 

they are unable to provide them with a way to partner with them on cases.

152. IRAP’s law firm partners also provide financial support to IRAP. If IRAP no longer 

has cases to place at law firms, and thus have to decrease our number of law firm partners, it will 

significantly cut into the corporate funding IRAP receives. 

153. As a result of the Executive Order, IRAP's Resettlement Deployment Scheme with 

UNHCR, which allows IRAP resettlement experts since early 2016 to be deployed to UNHCR for 

assisting with their resettlement operations, may be terminated due to the drastic decrease in 
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resettlement slots available in the United States and worldwide. This would lead to the termination 

of three IRAP staff as well as a revenue loss of approximately $260,000.

154. The delay also endangers the lives of IRAP’s clients, because the longer it takes for 

their cases to be decided, the longer they are in life-threatening environments. In addition, some 

of the IRAP clients abroad have family ties to IRAP clients already in the United States, and those 

U.S. clients are suffering harm as a result of the ongoing delay in reunification with their family 

members, as well as the risk that their family members may suffer persecution or death in the 

meantime.

155. Both the January 27 Order and the March 6 Order, moreover, marginalize IRAP’s 

Muslim clients, subject them to suspicion, scrutiny, and social isolation on the basis of religion 

and national origin, and inflict stigmatic and dignitary injuries. IRAP clients who are already inside 

the U.S. are afraid and fear they are not welcome. Some IRAP clients have been subjected to 

harassment by law enforcement agencies allegedly conducting “new” security checks. Others have 

been detained at airports, or rejected from flights multiple times even though they are presenting 

valid visas.

156. Both the January 27 Order and the March 6 Order, furthermore, have forced IRAP to 

devote substantial resources to addressing the order’s effects on IRAP’s clients and those similarly 

situated. Following the signing of the January 27 Order on January 27, 2017 at 4:42 P.M. EST,

two IRAP clients, Mr. Hameed Khalid Darweesh and Mr. Haider Sameer Abdulkhaleq Alshawi, 

were detained at John F. Kennedy Airport (“JFK”) despite having valid entry documents. As a 

result, IRAP attorneys were present at JFK from 2 am to 6:30 pm on January 28, 2017 attempting 

to secure their lawful release. Furthermore, together with co-counsel, IRAP filed a habeas petition 

on behalf of those two clients, together with a motion for class certification (Darweesh et al. v. 

Trump et al., No. 1:17-cv-480 (E.D.N.Y. filed Jan. 28, 2017)). That litigation is ongoing. These 
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actions are not in the scope of normal IRAP legal assistance, as previous IRAP clients were 

allowed to enter at U.S. Ports of Entry after receiving final approval to travel.

157. Both the January 27 Order and the March 6 Order have further caused IRAP to divert 

its resources as IRAP has become the focal point organization for volunteer attorneys all across 

the country who have gone to airports to attempt to secure the release of individuals detained 

pursuant to both Executive Orders. In addition to being the first organization to put out a call to 

volunteer attorneys, IRAP created and maintains a unique hotline email address 

(airport@refugeerights.org) to advise attorneys and affected individuals.  Since the creation of this 

email address on January 28, 2017, IRAP has received and responded to over a thousand email

messages. IRAP has also developed templates and informational materials for attorneys, affected 

family members in the United States, and individuals overseas who have been denied travel 

pursuant to the Order.

158. IRAP also provides safe housing for clients whose lives are in immediate danger while 

they await the outcomes of USRAP. Clients in urgent situations who face additional four-month 

delays on their applications (at a minimum) will require IRAP to expend significant funding to 

ensure continued safe housing.  

159. HIAS and its clients have likewise been significantly harmed by the January 27 and 

March 6 Orders. HIAS’s refugee resettlement work is grounded in, and an expression of, the 

organization’s sincere Jewish beliefs. The Torah, Judaism’s central and most holy text, commands 

followers to welcome, love, and protect the stranger. The Jewish obligation to the stranger is 

repeated throughout the Torah, more than any other teaching or commandment. HIAS believes 

that this religious commandment demands concern for and protection of persecuted people of all 

faiths.  The Torah also teaches that the Jewish people are to welcome, protect, and love the stranger 

because “we were strangers in the land of Egypt” (Leviticus 19:34). Throughout their history, 
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violence and persecution have made the Jewish people a refugee people. Thus, both history and 

values lead HIAS to welcome refugees in need of protection.  A refusal to aid persecuted people 

of any one faith, because of stigma attached to that faith, violates HIAS’s deeply held religious 

convictions.

160. Like the January 27 Order, the March 6 Order severely impedes HIAS’s religious 

mission and work by intentionally discriminating against Muslims and prohibiting the entry of all 

refugees into the United States for 120 days.

161. Before the January 27 and March 6 Orders were signed, arrangements had been made 

for many of HIAS’s refugee clients to arrive in the United State in January, February, and the 

coming months. Despite having been previously vetted and granted refugee status, however,

clients from Iran, Sudan, Somalia, Ukraine, Bhutan, the Democratic Republic of Congo, 

Afghanistan, Eritrea, Tanzania, Ethiopia, Uganda, Russia, Belarus, and Burma were delayed in or 

prevented from entering the country because of the January 27 Order. If the Temporary

Restraining Order barring enforcement of the January 27 Order is lifted, or if the March 6 Order 

goes into effect, HIAS’s clients will continue to face significant delays or be denied entry into the 

United States altogether.

162. Specifically, HIAS has identified nearly 1,400 clients worldwide who were allocated 

through the Department of State process, have been vetted, and have been approved for refugee 

status.  These refugees have already been allocated and assured to one of HIAS’s resettlement 

sites.  Of these clients, less than 60 have been scheduled for travel following the signing of the 

March 6 Order.  That means that any travel for the remaining approved refugees will be 

significantly delayed, and many will be unable to come at all in this Fiscal Year. 

163. Under the Executive Order, the earliest that refugee resettlement could resume would 

be early July 2017. This would leave Resettlement Agencies, at most, with only two-and-a-half 
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months before the end of the fiscal year to resettle hundreds or thousands of refugees who were 

supposed to be resettled over a much longer period of time.  Refugee processing would be impacted 

by the 120-day ban since security checks and processing would be suspended during that time.  

Because security and medical clearances have expiration dates, it is likely that some refugees 

would lose their readiness for travel during the suspension period and lengthy checks would need 

to be repeated.  

164. In addition, after the January 27 Order was issued, the U.S. Department of State notified 

HIAS that its resettlement commitment will be cut by 39 percent for the remainder of FFY 2017 

due to the Order’s drastic reduction in the planned level of refugee admission from 110,000 to 

50,000. Thus, some of HIAS’s clients who have been vetted and approved as refugees will simply 

not be able to enter the country in FFY 2017.  

165. Of the nearly 1,400 HIAS clients worldwide who were allocated through the 

Department of State process, have been vetted, and have been approved for refugee status, 500 are 

nationals of one of the six banned countries.  The overwhelmingly majority of these individuals 

are Muslim.  Because they are national of the six banned countries, they will likely be ineligible 

for the case-by-case exception to the 120-day ban on for refugee applicants set forth in Section 

6(c) of the March 6 Executive Order.

166. Every day that HIAS clients’ entry is delayed, they remain in precarious situations.

167. Many of HIAS’s clients abroad, whose refugee status has been approved but have yet 

to be scheduled for travel, including clients from the six banned countries, have family members 

in the United States, also HIAS clients, who will suffer as a result of the delay in reuniting with 

their family members.  Some of these U.S. ties are, in fact, individuals who petitioned for refugee 

status (often through HIAS) for their family members.
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168. In addition, more than 1,300 refugee applications initiated through HIAS by family 

members residing in the United States remain pending for HIAS clients abroad. The adjudication 

of these applications has been or will be substantially delayed because of the March 6 Order.  In 

fact, since the Orders were signed, consideration of most refugee applicant cases in need of security 

checks have been suspended.  This means that, for many refugees in the pipeline, security checks 

that typically lasted 18-24 months will now be paused and restarted, potentially adding years to 

their wait for stable resettlement.  The delay in processing of these applications will subject these 

clients to further risk of persecution and abuse in their current situations, and their family members 

who petitioned for them to come to the United States will remain in limbo as to whether they will 

ever be reunited.

169. The Executive Orders convey an official message of disapproval and hostility toward 

HIAS’s Muslim clients, making clear that the government deems them outsiders, not full members 

of the political community.  HIAS’s Muslim clients in the United States have been marginalized 

as a result of this anti-Muslim message, have been subjected to baseless suspicion, scrutiny, and 

social and political isolation on the basis of religion and national origin, and have suffered other 

dignitary and stigmatic injuries. 

170. Additionally, as a result of the January 27 Order, at least one of HIAS’s Muslim clients 

in the United States was detained at an airport for an extended period, handcuffed and separated 

from his family, and many other clients have otherwise had their travel significantly delayed.

171. Because HIAS is a non-profit resettlement organization that has a cooperative 

agreement with the federal government on a per-capita basis for each refugee served, and because 

the Department of State asked HIAS to increase its capacity from the 3,884 refugees resettled in 

federal fiscal year (“FFY”) 2016 to 4,794 refugees in FFY 2017, HIAS would be denied crucial 

funding as a result of the March 6 Order, which bans all refugees for 120 days, bars all entry for 

Case 8:17-cv-00361-TDC   Document 93   Filed 03/10/17   Page 37 of 57

J.A. 241

Appeal: 17-1351      Doc: 34-1            Filed: 03/24/2017      Pg: 244 of 300 Total Pages:(244 of 822)



36

the six Muslim-majority countries for 90 days, and limits the number of refugees to be admitted in 

the current fiscal year at 50,000, which is less than half the number the Department of State told 

the resettlement agencies to collectively plan to resettle.

172. After the January 27 Order was issued, the U.S. State Department notified HIAS that 

its resettlement obligation for FFY 2017 would be slashed from nearly 4,800 to just over 2900 

refugees. The financial losses to HIAS and its affiliate network—up to $2.2 million—will be 

crippling, especially for many of HIAS’s affiliates, which are heavily dependent on funding that 

flows through HIAS. These losses will translate to irreparable harm to HIAS, its affiliates, and its 

clients because they will cause (and have already caused) a substantial reduction in program 

services and closure of resettlement sites. When this happens, the local expertise, relationships, 

and good will—developed by affiliate staff, often over years and years—are lost entirely or 

substantially diminished.  Building a new resettlement site can take months or years of 

relationship-building, including cooperation with local government and elected officials, 

businesses who would be potential employers, landlords, volunteers, and the refugee communities 

themselves. In addition, fewer resettlement sites may limit the type of specialized assistance and 

services (e.g., for LGBT refugees) that clients can receive.

173. The January 27 and March 6 Orders would also result in the waste of HIAS resources.  

For example, in the past year, HIAS has devoted substantial private resources to developing a 

program with several congregations in Westchester, New York, to welcome Syrian refugee 

families.  Because of the 90-day and 120-day bans, as well as the unexpected and dramatic 

lowering of the refugee admissions level, both the January 27 Order and the March 6 Order would 

put those resources to waste. Congregations and family members of HIAS clients have extended 

resources to prepare for anticipated refugees, by renting apartments and purchasing furnishings.  

In addition, some refugees who were anticipating resettlement through HIAS left jobs or travelled 
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through other countries and now face precarious situations as a direct result of the January 27 

Order and March 6 Order.   

174. In the weeks and months prior to the order, HIAS concluded a formal plan with the 

Department of State to increase HIAS’s national resettlement capacity by 23.4% from 3,884 

refugees in federal fiscal year 2016 to 4,794 refugees in federal fiscal year 2017. This plan caused 

HIAS to invest substantial resources into expanding existing resettlement sites and opening new 

refugee resettlement sites in Wisconsin, Delaware, New York, Illinois, and Massachusetts, as 

approved by the Department of State. These resources will be wasted, at least in part, because of

the January 27 Order and the March 6 Order.

175. In addition, HIAS has been forced to divert substantial resources, and will continue to 

to do so, to dealing with the fallout from both executive orders and their effect on HIAS’s clients, 

including devoting staff time to working with clients, and their families in the United States, who 

were denied entry and face precarious situations overseas.

176. Plaintiff MESA and its members will also be harmed by the March 6 Order. MESA 

has members from the six designated countries who are outside the United States and lack 

U.S. visas. Because of the March 6 Order, these members will not be able to travel to the United 

States to attend academic conferences, including an annual meeting sponsored by 

MESA. Participation in academic conferences is crucial to the professional success of both 

graduate students and professors, and to their ability to fully engage with the ideas and scholarship 

of the broader Middle Eastern studies community. Many important conferences, including the 

MESA annual meeting, take place in the United States

177. Graduate students who are MESA members or are studying under MESA members in 

the United States often leave the country to complete field work for advanced degrees.  Because 

of the Executive Order, many such students from the six designated countries fear exclusion from 
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the United States if they leave the country.  The inability to leave the United States with an 

assurance they will be permitted to reenter will impair their ability to engage in research and 

participate in academic conferences.  Such students will also lose their ability to visit family and 

friends abroad with an assurance they will be permitted to reenter.  For example, Iranian students 

affiliated with MESA have cancelled plans to return home for Persian New Year, an important 

holiday that will occur on March 21, because of the Executive Order.

178. MESA members who are U.S.-based faculty will be impacted by the Executive Order 

because potential students from the designated countries will be unable to obtain visas to study 

with them in the United States.  Similarly, their current U.S.-based students from the designated 

countries will not be able to travel abroad for field work with an assurance they will be permitted 

to reenter, impacting faculty members’ ability to facilitate quality research and educational 

opportunities.  Likewise, U.S.-based MESA faculty members will forego opportunities to travel 

abroad for research and academic conferences for fear that they will not be readmitted, or will be 

subjected to harassment or discrimination upon application for reentry to the United States.  MESA 

members will also be precluded from traveling to the designated countries for research or academic 

conferences when those countries institute reciprocal actions in response to the Executive Order, 

as Iran has done.

179. A large number of MESA members are Muslim or are institutional members whose 

officers, employees, or members are Muslim.  The Executive Orders convey an official message 

of disapproval and hostility toward these Muslim members, making  clear that the government 

deems them outsiders, not full members of the political community.  This marginalizes them,  

subjects them to suspicion, scrutiny, and social and political isolation on the basis of religion and 

national origin, and inflicts other stigmatic and dignitary injuries.  
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180. MESA itself will also be harmed by the Executive Order.  As part of its goal to advance 

learning, facilitate communication, and promote cooperation, MESA sponsors an annual meeting 

that is a leading international forum for scholarship, intellectual exchange, and pedagogical 

innovation.  Approximately thirty percent of MESA members are based outside of the United 

States and must travel to the United States to attend MESA’s annual conference.  At least 46 

citizens of the six designated countries traveled to the United States to attend the last annual 

meeting.  MESA expects that a substantial number of scholars will be unable to attend this year’s 

meeting because of the restrictions imposed by the Executive Order.  Moreover, in part because of 

the stigmatic message of the Executive Order, many members based in Europe and the Middle 

East are likely to heed international calls to boycott academic conferences in the United States in 

protest of the Executive Order, including the MESA annual conference.  The absence of these 

scholars, attributable to the Executive Order, will have a substantial negative effect on the meeting.  

These and other impacts of the Executive Order will negatively impact MESA’s mission of 

fostering the study and public understanding of the Middle East.

181. In addition, the Executive Order will cause serious financial harms to MESA.  A large 

portion of MESA’s annual budget is funded through annual membership dues and registration fees 

to attend the annual meeting.  For each individual who cannot or will not attend the annual meeting, 

MESA will lose $90-250 in registration fees.  MESA will also suffer other financial injuries related 

to its annual meeting as a result of the executive order.  Some individuals who cannot or will not 

attend the meeting will allow their MESA membership to lapse as a result.  For each such lapsed 

membership, MESA will lose $25-300 in membership dues.

182. Plaintiff John Doe #1, a lawful permanent resident, has suffered and will continue to 

suffer harm because of the Executive Order.  In August 2016, while John Doe #1’s application to 

become a lawful permanent resident was pending, he married an Iranian national who lives in Iran.  
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She applied for a visa as John Doe #1’s dependent and her application was approved on November 

3, 2016.  As of January 9, 2017 John Doe #1 and his wife had submitted all of the requisite 

documentation and paid immigrant visa processing fees, and were waiting for notification that an 

interview was scheduled.  At the time the Executive Order went into effect, John Doe #1 expected 

his wife’s interview to be scheduled within no more than six weeks based on information published 

by the National Visa Center.  Under the Executive Order, John Doe #1’s wife will not be 

interviewed or granted a visa.

183. The Executive Order’s travel ban on Iranian nationals has created significant fear, 

anxiety and insecurity for John Doe #1 and his wife regarding their future.  After her mother’s 

unexpected death in 2013, John Doe #1’s wife has been alone in Tehran.  The Executive Order’s 

ban forces John Doe to choose between his career and being together with his wife, who remains 

in Tehran.

184. Plaintiff John Doe #3, a lawful permanent resident, has suffered and will continue to 

suffer harm because of the Executive Order.  John Doe #3 recently applied to become a naturalized 

citizen, and that petition remains pending with USCIS.  

185. In the summer of 2014, John Doe #3 married a national of Iran.  In October 2014, John 

Doe #3 applied for an immigration visa on her behalf.  Approximately 19 months later, in May 

2016, she had her interview at the U.S. Embassy.  At that time, she was informed that her 

documentation was complete and she needed to wait for administrative processing, but that she 

should be able to join her husband in two to three months.  She therefore resigned from her job 

and began preparing to join her husband in the United States.  The Executive Order, however, puts 

the couple’s plans in peril, as it has at least delayed, and could prevent, John Doe #3’s wife from 

obtaining her visa and joining her husband in United States.  
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186. Since moving to the United States, John Doe #3 has returned to Iran on several 

occasions to visit his wife, but is now fearful of leaving the United States.  He had planned to visit 

her in February 2017, but put his plans on hold in light of the Executive Order.  John Doe #3 is 

afraid that if he leaves the United States to see his wife, he will not be permitted to reenter the 

United States or could be detained by immigration officials at the airport upon his return. As a 

result, if John Doe #3 must leave the United States to visit Iran for an urgent family member, he 

feels he must make plans for his apartment, car, savings account, and other aspects of his personal 

life in the United States in order to prepare for the possibility that he may not be allowed to return.

187. Their continued separation has placed extraordinary stress on John Doe #3 and his wife, 

and their relationship.  John Doe #3 and his wife are young and feel as though they’ve been unable 

to start their lives together because of the delays and uncertainty caused by the Executive Order. 

188. Plaintif Jane Doe #2, a U.S. citizen, has suffered and will continue to suffer harm 

because of the Executive Order.  She is enrolled in a local college where she is studying to become 

a healthcare technician.  She filed a family-based visa petition for her sister who is a Syrian refugee 

currently living in Saudi Arabia on the border with Yemen. The petition is currently pending a 

decision. Approval of the petition would allow Jane Doe #2’s sister to access the U.S. Refugee 

Admissions Program (USRAP).

189. Jane Doe #2’s sister, who is Muslim, was born in Damascus, Syria, where she grew up 

and spent most of her life.  She worked as a French teacher and her husband was a sales manager 

at a local business.  They have two young children.  In 2012, continuous bombing of her 

neighborhood forced her and her family to move to her parent-in-laws with nothing more than 

their passports and the clothes on their backs. The bombing of her neighborhood continued and 

she was never able to re-enter her home.  
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190. While internally displaced in Syria, Jane Doe #2’s sister and husband learned that the 

Syrian government’s selective service might be expanded to include men over the age of 30, which 

would include her husband.  After some of her husband’s friends were conscripted for the selective 

service, they determined that he should flee immediately to Yemen. Because Jane Doe #2’s sister 

was a government employee, she was required to apply for government approval before stopping 

work and could not flee with him immediately.  As a result, she and her oldest child remained in 

Syria—at the time she was pregnant with their youngst child.  When, in 2013,  she finally received 

government approval to discontinue work, she and her child fled to join her husband in Yemen. In 

Yemen, she registered with the U.N High Commissioner for Refugees, which provided her with a 

temporary protection certificate explaining that she should be protected from forcible return to 

Syria.

191. As a result of the war in Yemen, Jane Doe #2’s sister and her family had to flee again,

this time to Saudi Arabia, where they now live in a refugee hotel close to the border of Yemen. 

They remain under constant threat from nearby rocket file and military conflict. The shelling 

where they currently live is so constant that the local school is only open one to two days per week, 

if at all.  Jane Doe #2’s children are unable to go to school and are receiving no formal education.

192. The building where Jane Doe #2’s family is living is infested with bugs and human 

refuse from the bathroom in the unit above theirs leaks into their room. Jane Doe #2 and her family, 

are constantly sick and her children regularly vomit.  The Saudi Arabian government is also 

regularly turning off the power to the building there they live with other refugees in order to make 

life so intolerable that they will leave.

193. Jane Doe #2’s sister and her family also face sever discrimination in Saudi Arabia on 

account of their status as Syrian refugees. Her husband has had a very difficult time finding work 

and even when he can work, he is often cheated out of his wages and otherwise exploited.  Jane 
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Doe #2’s sister is unable to leave the apartment where they are staying in the daytime because 

without being accompanied by her husband, the risk that she would be abducted as a Syrian refugee 

woman is too high.  As a result, her children did not believe that the sun rose and set in Saudi 

Arabia because the room that they are staying in does not have any windows and they only left the 

room at night when Jane Doe #2’s husband could accompany them.

194. As Syrian refugees, Jane Doe #2’s sister and her family are eligible and qualify for the 

Priority-2 Direct Access Program for Iraqi and Syrian Beneficiaries of Form I-130 Petition for 

Alien Relatives.  If the Executive Order remains in effect, Jane Doe #2’s sister will not be 

interviewed or granted a visa.  Moreover, she will have little chance of traveling to the United 

States as a refugee given the suspension of USRAP, the high likelihood that Syrian refugees will 

continued to be barred from entry to the United States, and the lowered refugee admissions cap of 

50,000.

195. Plaintiff Meteab, a lawful permanent resident, has also suffered and will continue to 

suffer harm because of the Executive Order.  After the U.S. invasion of Iraq in 2003, Mr. Meteab 

and his four brothers all cooperated with the U.S. military in helping to establish the transitional 

government, in the wake of the conflict in Najaf, Iraq. Because of their cooperation with the U.S. 

government, they were targeted and threatened by armed militia groups in Iraq. 

196. Mr. Meteab is a Sunni Muslim, as are his brothers. In Iraq, they lived together in a Shi’a 

neighborhood. In 2013, Mr. Meteab and his family were warned by neighbors and community 

members that if they failed to leave the area, their family would be killed. In 2013, Mr. Meteab’s

nephew Mosad was shot in the leg. After this, on December 25, 2013, Plaintiff Meteab’s older 

brother fled to Jordan with his children and two of his nephews, including Mosad. Plaintiff Meteab 

and his wife and children joined them in Jordan on January 5, 2014. Plaintiff Meteab’s three other 
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brothers also fled to Jordan in 2014. All of them applied for and received recognition as refugees 

from the United Nations High Commission for Refugees.

197. In August 2015, after being approved as a refugee, Plaintiff Meteab came to the United 

States with his wife and children. His three other brothers, Ali, Abdulateef, and Ahmed, have been 

approved as refugees but remain in Jordan awaiting resettlement,. Abdulateef was approved for 

resettlement in Canada but is awaiting final clearance. Mr. Meteab’s brothers Ali and Ahmed, were 

approved for resettlement in the United States.

198. In November 2016, Plaintiff Meteab’s brothers Ali and Ahmed were told by the 

International Organization for Migration that while their refugee applications had been approved, 

they still did not have travel documents to come to the United States.  Jewish Family Services 

notified Plaintiff Meteab’s family of this update at the same time. When Mr. Meteab’s brothers

learned about the Executive Order from the news in January 2017, they realized the travel ban 

would prevent them from joining him in the United States.

199. Since the January 27th Executive Order was released, Mr. Meteab and his wife have

experienced anti-Muslim sentiment and felt very uncomfortable and insecure in their community,

causing them acute mental stress. They have experienced hostility in public, with people staring at

Mr. Meteab’s wife, who wears a hijab, and refusing to stop for them at crosswalks. Their nieces, 

who also came to the United States as refugees, have been harassed in school.

200. Plaintiff Harrison has suffered and will continue to suffer harm as a result of the 

Executive Order. Mr. Harrison is a citizen of the United States and lives in Euless, Texas. His 

fiancé is a citizen and resident of Iran and is Muslim. They have been together since November 

2015.

201. In March 2016, Plaintiff Harrison petitioned for a K-1 (fiancé) visa for his partner

(now-fiancé) . After the petition was approved, Plaintiff Harrison’s partner was interviewed at the 
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U.S. Embassy in Ankara, Turkey on November 7, 2016. His K-1 visa application was approved

and administrative processing completed on January 17, 2017. The U.S. Embassy in Ankara

informed Mr. Harrison’s partner that he needed to submit his passport for the visa to be issued.

202. On January 30, 2017, after the January 27 Order was signed, the U.S. Embassy in 

Turkey emailed Plaintiff Harrison’s fiancé and explained that his visa process was on hold and 

that he should contact them again when the travel ban had been lifted to continue the processing 

of his visa.

203. Subsequently on on February 7, 2017, the U.S. Embassy in Turkey sent a follow-up

email to Plaintiff Harrison’s fiancé, stating that the embassy had been informed of the ruling in 

Washington v. Trump and that he should send in his passport to the U.S. Embassy in Ankara, 

Turkey.

204. On March 3, 2017, Plaintiff Harrison and his fiancé traveled again to Turkey to submit 

the passport and to see one another.  On March 6, 2017, the new executive order was announced. 

As the embassy has not provided additional information or told Plaintiff Harrison’s fiancé that 

they are no longer processing visas, they submitted his passport on March 8, 2017. They fear the 

U.S. Embassy in Ankara will not issue the visa before March 16. Even if there is a waiver process 

might apply to his fiancé, Mr. Harrison is concerned he may not receive the waiver and/or that his 

fiancé may be required to start the entire process over, resulting in prolonged separation and 

anxiety for both of them. 

205. If the Executive Order remains in effect, Plaintiff Harrison and his partner will remain 

separated. Mr. Harrison cannot currently travel to Iran, which has put in place a reciprocal ban on 

U.S. citizen visitors, and the travel to Turkey to see one another is a significant financial burden 

for Mr. Harrison.  Moreover, Plaintiff Harrison’s partner has had some negative interactions with 

Case 8:17-cv-00361-TDC   Document 93   Filed 03/10/17   Page 47 of 57

J.A. 251

Appeal: 17-1351      Doc: 34-1            Filed: 03/24/2017      Pg: 254 of 300 Total Pages:(254 of 822)



46

the morality police in Iran, leading to harassment and, in one instance, an assault on Mr. Harrison’s 

partner.

206. Plaintiff Ibrahim Ahmed Mohomed has suffered and will continue to suffer harm as a 

result of the Executive Order. Mr. Mohomed is a United States citizen of Somali origin who lives 

in Columbus, Ohio. He came to the United States as a refugee in 2009. He is Muslim.

207. Mr. Mohomed’s wife and nine children have been approved to come to the United 

States as refugees. They are all in Ethiopia waiting for authorization to travel to the United States.

208. Plaintiff Mohomed is a member of a minority clan in Somalia. When he and his family 

were living in Mogadishu, Mr. Mohomed was targeted and threatened by members of the majority 

clans in Mogadishu, who knew he did not have protection. He came to the United States as a 

refugee in March 2009.

209. With the rise of insurgents from al-Shabaab and increased fighting in Mogadishu, after 

Mr. Mohomed’s departure, his wife and children fled first to Yemen and then, in 2011, to Ethiopia, 

where Mr. Mohomed was able to visit them.  He applied for them to join him in the United States, 

and in 2013, they were approved for resettlement in the United States. However, they were still 

waiting for travel documents when the January 27 order was issued. 

210. After the January 27 order was signed, Mr. Mohomed and his family learned from the 

news that under the new Executive Order, his family would not be able to come to the United 

States. They remain in Ethiopia waiting to join Mr. Mohomed.

211. The Executive Orders conveys an official  message of disapproval and hostility toward 

the individual Muslim Plaintiffs and their families, making clear that the government deems them 

outsiders or second-class citizens who are not full members of the political community.  This 

marginalizes them,  subjects them to suspicion, scrutiny, and social and political isolation on the 

basis of religion and national origin, and inflicts other stigmatic and dignitary injuries.  
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Class Allegations

212. Individual Plaintiffs bring this action as a class action pursuant to Federal Rule of Civil

Procedure 23(b) (1) and (b) (2), on behalf of themselves and all other persons in the United States 

for whom the Executive Order either interferes with family reunification or the ability to travel 

internationally and return to the United States. This class includes:

a. Individuals in the United States who currently have an approved or pending petition to 

the United States government to be reunited with family members who are nationals of 

Iran, Libya, Somalia, Sudan, Syria or Yemen (the “Designated Countries”), or who will 

soon file such petition;

b. Refugees in the United States who have currently pending, or will soon file, a petition 

to the United States government to be reunited with family members; and

c. Nationals of the Designated Countries who reside in the United States and who wish to 

travel abroad and return to United States or who, prior to issuance of the Executive 

Order, did travel abroad with the intent to return and are currently abroad.

213. The Plaintiff Class is so numerous that joinder is impracticable. According to the 

Annual Report of the Visa Office, in 2015, the last year for which data are available, the United 

States issued approximately 70,000 immigrant and non-immigrant visas to nationals from the six

Designated Countries. The U.S. government previously estimated that between 60,000 and 

100,000 people were affected by Section 3(c) of the January 27 Order.

214. The claims of the Plaintiff Class members share common issues of law, including but 

not limited to whether the Executive Order violates their associational, religious exercise and due 

process rights under the First and Fifth Amendments, the Religious Freedom Restoration Act, the 

Immigration and Nationality Act and the Administrative Procedure Act.
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215. The claims of the Plaintiff Class members share common issues of fact, including but 

not limited to whether the Executive Order is being or will be enforced so as to prevent them or 

their family members from entering the United States from abroad or from re-entering the United 

States should they choose to leave the United States briefly, even though they would otherwise be 

admissible. 

216. The claims or defenses of the named Plaintiffs are typical of the claims or defenses of 

members of the Plaintiff Class.

217. The named Plaintiffs will fairly and adequately protect the interests of the Plaintiff 

class. The named Plaintiffs have no interest that is now or may be potentially antagonistic to the 

interests of the Plaintiff class. The attorneys representing the named Plaintiffs include experienced 

civil rights attorneys who are considered able practitioners in federal constitutional litigation. 

These attorneys should be appointed as class counsel.

218. Defendants have acted, have threatened to act, and will act on grounds generally 

applicable to the Plaintiff Class, thereby making final injunctive and declaratory relief appropriate 

to the class as a whole. The Plaintiff Class may therefore be properly certified under Federal Rule 

of Civil Procedure 23(b) (2). 

219. Prosecution of separate actions by individual members of the Plaintiff Class would 

create the risk of inconsistent or varying adjudications and would establish incompatible standards 

of conduct for individual members of the Plaintiff Class. The Plaintiff Class may therefore be 

properly certified under Federal Rule of Civil Procedure 23(b)(1).

CLAIMS FOR RELIEF

FIRST CLAIM FOR RELIEF
(Establishment Clause, First Amendment to the U.S. Constitution)

220. The foregoing allegations are repeated and incorporated as though fully set forth herein.
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221. The Executive Order violates the Establishment Clause by singling out Muslims for 

disfavored treatment. It has the purpose and effect of inhibiting religion, and it is neither justified 

by, nor closely fitted to, any compelling governmental interest.

SECOND CLAIM FOR RELIEF
(Equal Protection, Fifth Amendment to the U.S. Constitution)

222. The foregoing allegations are repeated and incorporated as though fully set forth herein.

223. The Due Process Clause of the Fifth Amendment to the U.S. Constitution provides that 

“No person shall . . . be deprived of life, liberty, or property, without due process of law.” The 

Clause contains an equal protection component. 

224. The Executive Order discriminates on the basis of religion and national origin, each a 

suspect classification, and is not narrowly tailored to serve a compelling governmental interest, 

and thereby violates the equal protection component of the Due Process Clause.

225. Additionally, the Executive Order was substantially motivated by an intent to 

discriminate against Muslims, on whom it has a disparate effect, in further violation of the equal 

protection component of the Due Process Clause.

THIRD CLAIM FOR RELIEF
(Immigration and Nationality Act & Administrative Procedure Act)

226. The foregoing allegations are repeated and incorporated as though fully set forth herein.

227. The Immigration and Nationality Act provides, with certain exceptions not applicable 

here, that “no person shall receive any preference or priority or be discriminated against in the 

issuance of an immigrant visa because of the person’s race, sex, nationality, place of birth, or place 

of residence.” 8 U.S.C. § 1152(a)(1)(A).

228. Several clients of IRAP are otherwise eligible and approved for refugee status, but 

pursuant to the Executive Order, their entry to the United States will be denied or delayed. The 
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Executive Order on its face purports to deny entry to these clients of IRAP because of their

nationality, place of birth, and/or place of residence, in violation of § 1152(a)(1)(A).

229. Plaintiffs Harrison, Mohomed, Jane Doe #2 and John Does #1 and #3 have filed 

petitions for immigrant visas for members of their families, some of whom have subsequently 

received visas. Plaintiff Mohomed’s wife and nine children’s refugee visa applications have been 

approved, but they have not received travel documents or had their travel scheduled. Plaintiff 

Harrison’s fiancé’s visa has been approved and the processing complete but he still does not have 

a visa issued.   Pursuant to the Executive Order, the processing of those petitions and/or the

subsequent issuance of visas and travel documents will be delayed or denied, and/or their family 

members will be denied entry.  The Executive Order on its face purports to deny or delay

applications because Plaintiffs’ family members’ nationality, place of birth, and/or place of 

residence, in violation of § 1152(a)(1)(A).

230. The Executive Order on its face mandates discrimination against those who apply for 

and/or hold immigrant visas on the basis of their nationality, place of birth, and/or place of 

residence, in violation of § 1152(a)(1)(A).

231. The actions of Defendants, as set forth above, constitute final agency action and are 

arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; contrary to 

constitutional right, power, privilege, or immunity; in excess of statutory jurisdiction, authority, or 

limitations, or short of statutory right; and without observance of procedure required by law, in 

violation of the Administrative Procedure Act, 5 U.S.C. §§ 706(2)(A)-(D).

FOURTH CLAIM FOR RELIEF
(Religious Freedom Restoration Act, 42 U.S.C. § 2000bb et seq.)

232. The foregoing allegations are repeated and incorporated as though fully set forth herein.

233. The Executive Order will have the effect of imposing a special disability on the basis 

of religious views or religious status, by denying or impeding Muslim Plaintiffs, on account of 
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their religion, from accessing benefits relating to their own or their family members’ immigration 

status. In doing so, the Executive Order places a substantial burden on Muslims’ exercise of 

religion in a way that is not the least restrictive means of furthering a compelling governmental 

interest.

234. This substantial burden is not imposed in furtherance of a compelling governmental 

interest, and is not the least restrictive means of furthering a compelling governmental interest, in 

violation of the Religious Freedom Restoration Act, 42 U.S.C. § 2000bb et seq.

FIFTH CLAIM FOR RELIEF
(Refugee Act & Administrative Procedure Act)

235. The foregoing allegations are repeated and incorporated as though fully set forth herein.

236. Pursuant to the President’s congressionally delegated authority under 8 U.S.C. § 

1182(f), the Executive Order purports to limit the number of refugees who may be admitted in 

fiscal year 2017 to 50,000, despite an earlier proclamation setting a limit of 110,000, in violation 

of the Refugee Act, 8 U.S.C. § 1157(a)(2).

237. President Trump did not engage in “appropriate consultation” prior to altering the 

number and allocation of refugee admissions for fiscal year 2017, in violation of the Refugee Act, 

8 U.S.C. § 1157.

238. The Executive Order makes other alterations to the refugee admission process that are 

not authorized by the Refugee Act and are in violation of the Refugee Act.

239. The actions of Defendants that have been undertaken pursuant to Section 6 of the 

Executive Order, as set forth above, constitute final agency action and are arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law; contrary to constitutional right, 

power, privilege, or immunity; in excess of statutory jurisdiction, authority, or limitations, or short 

of statutory right; and without observance of procedure required by law, in violation of the 

Administrative Procedure Act, 5 U.S.C. §§ 706(2)(A)-(D).
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SIXTH CLAIM FOR RELIEF
(Administrative Procedure Act)

240. The foregoing allegations are repeated and incorporated as though fully set forth herein.

241. The actions of Defendants that are required or permitted by the Executive Order, as set 

forth above, are arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law, in violation of the Administrative Procedure Act, 5 U.S.C. § 706(2)(A).

242. The actions of Defendants that are required or permitted by the Executive Order, as set 

forth above, are contrary to constitutional right, power, privilege, or immunity, including rights 

protected by the First and Fifth Amendments to the U.S. Constitution, in violation of the 

Administrative Procedure Act, 5 U.S.C. § 706(2)(B).

243. The actions of Defendants that are required or permitted by the Executive Order, as set 

forth above, are in excess of statutory jurisdiction, authority, or limitations, or short of statutory 

right, in violation of the Administrative Procedure Act, 5 U.S.C. § 706(2)(C).

244. The actions of Defendants that are required or permitted by the Executive Order, as set 

forth above, were without observance of procedure required by law, in violation of the 

Administrative Procedure Act, 5 U.S.C. § 706(2)(D).

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for the following relief:

A. A preliminary and permanent injunction enjoining Defendants, their officials, agents, 

employees, assigns, and all persons acting in concert or participating with them from implementing 

or enforcing any portion of the Executive Order;

B. A declaration pursuant to 28 U.S.C. § 2201 that the entire Executive Order is unlawful 

and invalid; 

C. An order awarding Plaintiffs costs of suit, and reasonable attorneys’ fees and expenses 

pursuant to any applicable law;
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D. Such other and further relief as the Court deems equitable, just, and proper.

Respectfully submitted,

/s/ Melissa S. Keaney
Karen C. Tumlin† 
Nicholas Espíritu† 
Melissa S. Keaney† 
Esther Sung† 
National Immigration Law Center 
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Los Angeles, CA 90010 
Tel: (213) 639-3900
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CERTIFICATE OF SERVICE

I hereby certify that on this 10th day of March, 2017, I caused a PDF version of the 

foregoing document to be electronically transmitted to the Clerk of the Court, using the 

CM/ECF System for filing and for transmittal of a Notice of Electronic Filing to all CM/ECF 

registrants.

Dated:  March 10, 2017 Respectfully submitted, 

/s/ Melissa S. Keaney
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

SOUTHERN DIVISION 

INTERNATIONAL REFUGEE 
ASSISTANCE PROJECT, et al.,

Plaintiffs,

v.

DONALD TRUMP, et al.,

Defendants.

Civil Action No.: 8:17-CV-00361-TDC

SECOND DECLARATION OF REBECCA 
HELLER, DIRECTOR OF IRAP, IN
SUPPORT OF PLAINTIFFS’ MOTION 
FOR PRELIMINARY INJUNCTION

SECOND DECLARATION OF REBECCA HELLER  

I, Rebecca Heller, upon my personal knowledge, hereby submit this declaration 

pursuant to 28 U.S.C. §1746 and declare as follows: 

1. I am the Director and co-founder of the International Refugee Assistance Project 

(“IRAP”), a project of the Urban Justice Center, Inc., a Plaintiff in the above-captioned case.  I

have been with IRAP since August 2008.   

2. As IRAP’s Director, I oversee all of IRAP’s operations and activities, including 

programming and development.  I am in constant, regular communication with my staff who 

provide legal representation to vulnerable individuals and consult with pro bono attorneys and 

law students working on IRAP cases. I also represent a number of refugee and visa cases myself, 

consult with numerous attorneys working on related cases, monitor field conditions on the 

ground in the Middle East/North Africa Region, liaise with the U.S. government and the United 

Nations around refugee and visa processing issues, and coordinate partnerships with numerous 

NGOs working with and advocating for refugees and immigrants in the U.S. and abroad. 
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Throughout my eight and a half years working on Middle East refugee issues, I have overseen, 

consulted on and/or represented thousands of cases.  

3. I also teach a seminar on refugee law and practice at Yale Law School.  

4. Founded in 2008, IRAP’s mission is to provide and facilitate free legal services 

for vulnerable populations around the world, including refugees, who seek to escape persecution 

and find safety in the United States and other Western countries. IRAP has a staff of over 25 

individuals based in offices in New  York, Lebanon, and Jordan. IRAP works with 29 law school 

chapters and over 75 firms to provide pro bono assistance to persecuted individauls around the 

world. IRAP relies on the volunteer and pro bono assistance to meet the needs of its client base. 

5. IRAP lawyers provide legal assistance to refugees and other immigrants to the 

United States throughout the resettlement process. IRAP also assists many individuals (including 

refugees, asylees, Lawful Permanent Residents and U.S. Citizens) inside the United States who 

need assistance filing family reunification petitions for family members overseas.  IRAP has 

provided legal counseling and assistance to nearly 20,000 individuals.  

6. Since its inception, IRAP has helped to resettle over 3,200 individuals from 55 

countries of origin, with the majority resettled to the United States.   

7. IRAP’s client base includes refugees from Iraq, Afghanistan, Egypt, Eritrea, 

Ethiopia, Iran, Jordan, Kuwait, Libya, Pakistan, Palestine, Somalia, Sudan, Syria, Turkey, and 

Yemen.  Of IRAP’s current 599 open cases, 402 families are from one of the six countries 

targeted in the new Executive Order or are refugees from other countries and therefore 

potentially affected by the Executive Order. The overwhelming majority of IRAP’s clients, 

including clients abroad and those within the United States, identify as Muslim. 
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8. Implementation of the Executive Order has frustrated and will continue to 

frustrate IRAP’s mission and imposes a significant burden on its work.  By drastically reducing 

the number of resettlement slots available for this fiscal year and freezing the resettlement 

process for at least 120 days, the Executive Order will force IRAP to invest significant time and 

energy exploring alternative routes to safety for its clients (many of whom are in imminent and 

life-threatening danger) and educating its network of over 2,000 pro bono attorneys and law 

students about those alternate routes.  IRAP attorneys must also counsel their own clients about 

the changes in law as well as pursue other resettlement options for them, even though many were 

already being processed in the U.S. Refugee Admissions Program (“USRAP”).  The first 

Executive Order has already wasted significant resources (typically hundreds of hours of legal 

representation over the course of many years navigating USRAP), forcing IRAP and our clients 

to make the Hobson’s choice between starting the process over with another country, attempting 

to shelter in place in spite of life-threatening circumstances, or undertaking dangerous journeys 

to reach safety across other borders.  Because the new Executive Order mirrors the first in terms 

of its effect on IRAP’s refugee and immigrant clients, it too places IRAP and its clients at 

imminent risk of irreparable harm.1

9. Following the signing of the first Executive Order, on January 27, 2017 at 4:42 

P.M. EST, two IRAP clients, Mr. Hameed Khalid Darweesh and Mr. Haider Sameer 

Abdulkhaleq Alshawi, were detained at John F. Kennedy Airport (“JFK”) despite having valid 

entry documents. As a result, IRAP attorneys were present at JFK from 2 am to 6:30 pm on 

                                                
1 Since I do not anticipate any material difference in the effect of the new Executive Order 
Section 6(b)’s reduction by more than half of the refugee resettlement allotment for fiscal year 
2017, which follows verbatim the first Executive Order’s Section 5(d), I incorporate by reference 
my declaration submitted in support of Plaintiffs’ Motion for a Preliminary Injunction Against 
Section 5(d).  See Declaration of Rebecca Heller, Dkt. No. 64-1 (J.R. 26-35). 
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January 28, 2017 attempting to secure their lawful release.  Furthermore, together with co-

counsel, IRAP filed a habeas petition on behalf of those two clients, together with a motion for 

class certification (Darweesh et al. v. Trump et al., No. 1:17-cv-480 (E.D.N.Y. filed Jan. 28, 

2017)).  That litigation is ongoing.  These actions are not in the scope of normal IRAP legal 

assistance, as previous IRAP clients were allowed to enter at U.S. Ports of Entry after receiving 

final approval to travel. 

10. Both the first and the new Executive Order have also diverted IRAP resources as 

IRAP has become the focal point organization for volunteer attorneys all across the country who 

have gone to airports to attempt to secure the release of individuals detained pursuant to the first 

Executive Order.  In addition to being the first organization to put out a call to volunteer 

attorneys, IRAP created and maintains a unique hotline email address 

(airport@refugeerights.org) to advise attorneys and affected individuals.  Since the creation of 

this email address on January 28, 2017, IRAP has received and responded to nearly 800 email 

messages. IRAP has also developed templates and informational materials for attorneys, 

affected family members in the United States, and individuals overseas who have been denied 

travel pursuant to the Order. These actions are not in the normal scope of IRAP’s work. I

anticipate that this work will continue for IRAP under the new Executive Order as the need will 

continue to exist.  

11. As a result of this Executive Order, our attorneys anticipate that their current 

caseload will take much longer to be resolved which has resulted in their limited capacity to take 

on the full representation of new clients.  Thus, they now are providing limited representation in

certain new cases, which prior to the Executive Order would have received full representation, 
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given the likely exorbitant delays in USRAP processing. This both diverts resources and 

frustrates our core mission.  

12. Furthermore, because of the drastic decrease in refugee admissions and freeze in 

refugee processing, IRAP has significantly limited ability to open new law school chapters or 

begin new relationships with law firms to place cases for direct representation. We also are 

unable to place new cases with existing chapters or law firms because there is no movement on 

any refugee cases. We risk losing hundreds of volunteers, and relationships with numerous law 

firms, because we are unable to provide them with a way to partner with us on cases. 

13. Our law firm partners also provide financial support with us. If we no longer have 

cases to place at law firms, and thus have to decrease our number of law firm partners, it will 

significantly cut into the corporate funding we receive.  

14. In 2016, IRAP had been designated as a Priority 1 non-governmental organization 

(NGO) with the ability to make referrals of vulnerable refugees to USRAP. This authorization 

will now not be of any benfit to our clients if the USRAP is frozen or individuals from particular 

countries are ineligible.  

15. As less than 1% of refugees are referred to countries for resettlement by the 

United Nations High Commissioner for Refugees (UNHCR), IRAP has significantly limited 

ability to draft referrals for our clients currently in USRAP to be sent to other safe countries 

because of the limited resettlement slots worldwide. 

16. As a result of the Executive Order, IRAP's Resettlement Deployment Scheme 

with UNHCR, which allows IRAP resettlement experts since early 2016 to be deployed to 

UNHCR for assisting with their resettlement operations, may be terminated due to the drastic 
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decrease in resettlement slots available in the US and worldwide. This would lead to the 

termination of three IRAP staff as well as a revenue loss of approximately $260,000. 

17. IRAP provides safe housing for clients whose lives are in immediate danger while 

they await the outcomes of USRAP. Clients in urgent situations who face additional four-month 

delays on their applications (at a minimum) will require significant funding expenditures to 

ensure continued safe housing.   

18. The new Executive Order will continue the significant backlog in the USRAP that 

resulted from the first Executive Order, delaying the processing of many of IRAP’s clients’ 

cases.  This delay will force IRAP to exhaust more of its resources, as the average lifespan of a 

case now grows significantly.  IRAP has a legal department composed of staff attorneys who 

advise and provide consultation to its network of pro bono legal volunteers on their casework.  

Because of delays in processing, IRAP’s attorneys must spend significantly more time on each 

case, providing guidance about alternative routes to safety and possible exemptions.   In addition 

to IRAP’s staff attorneys’ existing and ongoing responsibilities, they must now also draft and 

review additional submissions to State and to the Department of Homeland Security (“DHS”), 

such as waiver requests for admission to the United States for their clients, which will be 

reviewed by a case-by-case basis under the new Executive Order. Further, IRAP’s field staff 

must largely give up their work on refugee case processing and focus primarily on ensuring the 

local safety of refugees who thought their lives would be saved for resettlement, and who are 

now caught in life-threatening limbo.  

19. The Executive Order puts IRAP’s refugee and immigrant clients in grave danger, 

because the longer it takes for their cases to be decided, the longer they are in life-threatening 

environments. All of IRAP’s clients are in limbo and irreparably harmed because their cases 
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have been indefinitely stalled. Many are at imminent risk of persecution and death where they 

currently reside, and many others now face indefinite separation from family members already in 

the United States. 

20. Many of IRAP’s clients have been referred to the US for resettlement by the UN 

refugee agency, the United Nations High Commissioner for Refugees (“UNHCR”).  UNHCR 

only refers the most vulnerable refugees for resettlement, such as unaccompanied minors, 

women-at-risk, and individuals with urgent medical or protection concerns.  Less than 1% of 

refugees worldwide are referred for resettlement by UNHCR.  If UNHCR refers an individual to 

USRAP, they are likely extremely vulnerable and have strong, pre-vetted refugee claims. 

Further, once UNHCR refers a refugee to USRAP, it precludes them from referring the refugee 

to another country until the USRAP process is completed.  

21. IRAP works with some of the most vulnerable individuals in the world, including 

U.S.-affiliated refugees, LGBTI refugees, women who have survived trafficking, sexual and 

gender-based violence, and children with emergency medical needs. We estimate that 

approximately 700 IRAP clients  are now trapped  in the limbo of a halted U.S. Refugee 

Admissions Program as a result of the first Executive Order. The cases will continue in their 

freezed state under the new Executive Order and their prospects of coming to the U.S. any time 

soon have evaporated.    

22. Furthermore, while the revised Executive Order takes off Iraq from the list of 

barred countries, Iraqis are still part of the suspension of USRAP processing. Over 50,000 U.S.-

affiliated Iraqis are negatively impacted by this new Executive Order, including interpreters for 

the U.S. Army and for U.S. media organizations, NGO workers, fixers, engineers, and 
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physicians. These are Iraqis who supported the U.S. mission in Iraq and are now being targeted 

by militias and terrorist groups as a result. 

23. Although the revised Executive Order allows for waivers in certain cases, these 

waivers will not be available to the vast majority of our clients. DHS interviews are currently 

only taking place in Vienna and Nauru. Based on my understanding of the refugee process and 

the language of the Executive Order, waivers will not be available for refugees who have not had 

DHS interviews. Therefore, hundreds of our clients (and thousands of refugees in the USRAP 

pipeline) throughout the Middle East and North Africa region (not to mention anyone who is not 

in Vienna or Naru) will be ineligible for a waiver regardless of circumstances.  

24. While we have been told by some government officials that a waiver process will 

exist, we have yet to receive any details about how to refer cases, how long waivers will take, or 

how many waivers are available. We have been told that waivers will only be considered on an 

individual basis and the Executive Order requires the designation of new personnel to review the 

waivers.  

25. It is also my understanding based on my knowledge of refugee processing that at 

the end of the 120-day period, even if the refugee program reopens, under the terms of the 

Executive Order there will be a new security process that most of our clients must go through. In 

the past, security clearances typically take anywhere from one to five years. Thus, even if the 

refugee process goes back online following the Executive Order, under the terms of the order our 

clients are likely to be delayed for several additional years (even those already post-approval).  

26. Both the first Executive Order and the new Executive Order that will replace it 

marginalize IRAP’s Muslim clients and subject them to suspicion, scrutiny, and social isolation 

on account of their religious beliefs and national origin. Clients who are already inside the U.S. 
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are afraid and fear they are not welcome. Some have been subjected to harassment by law 

enforcement agencies allegedly conducting “new” security checks. Others have been detained at 

airports, or rejected from flights multiple times even though they are presenting valid visas. Our 

clients in USRAP and our Special Immigrant Visa programs are seeking resettlement ot the U.S. 

as a safe haven but now feel threatened by the only safe option available to them.  

27. Many of IRAP’s clients, including those living in the United States are fearful of 

asserting their legal rights through participation in lawsuits or otherwise. In addition to fears 

around possible retaliation from the government or private parties given the current anti-refugee 

and anti-Muslim climate in the United States, they face multiple barriers to doing so, including 

language barriers and unfamiliarity with American law and customs, including many customs we 

take for granted. For example, many of our clients have difficulty completing forms that seem 

basic and simple to Americans; a form that has a line for “address line two,” for example, 

confuses our clients, who do not understand why the form is asking for a second 

address. Moreover, a significant number of our clients have suffered extreme trauma, often at 

the hands of government officials; this trauma has predictable and understandable consequences,  

//

//

//

//

//
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often including a desire to avoid calling attention to themselves, particularly from government 

officials, both in the United States and in their home countries. Many also feel shame or stigma 

associated with what has happened to them in their home countries, and avoid situations where 

they may have to talk about it, such as through participation in a lawsuit. 

I declare under penalty of perjury and under the laws of the United States that the foregoing is 

true and correct.  Executed at in Los Angeles, California, on March 10, 2017.     

Rebecca Heller 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

SOUTHERN DIVISION 

INTERNATIONAL REFUGEE 
ASSISTANCE PROJECT, et al., 

                       Plaintiffs, 

                            v. 

DONALD TRUMP, et al., 

                   Defendants. 

Civil Action No.: 8:17-CV-00361-TDC 

DECLARATION OF MARK HETFIELD, 
PRESIDENT AND CEO OF HIAS, INC., 
IN SUPPORT OF PLAINTIFFS’ MOTION 
FOR TEMPORARY RESTRAINING 
ORDER AND/OR PRELIMINARY 
INJUNCTION OF THE SECOND 
EXECUTIVE ORDER 

DECLARATION OF MARK HETFIELD, PRESIDENT AND CEO OF HIAS, INC.

I, Mark Hetfield, pursuant to 28 U.S.C. § 1746, declare as follows:

1. I am the President and Chief Executive Officer of HIAS, Inc., a Plaintiff in the 

above-captioned case.

 2. HIAS was founded in 1881 as the Hebrew Immigrant Aid Society to assist Jews 

fleeing pogroms in Russia and Eastern Europe.  It is the world’s oldest—and only Jewish—

refugee resettlement agency.  Today, HIAS serves refugees and persecuted people of all faiths 

and nationalities around the globe.  Since HIAS’s founding, the organization has helped more 

than 4.5 million refugees start new lives. In 2016 alone, HIAS provided services to more than 

350,000 refugees and asylum seekers globally. 

3. HIAS has offices in twelve countries worldwide, including its headquarters in 

Silver Spring, Maryland, its principal place of business, and additional domestic offices in New 

York City and Washington, D.C.  
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4. HIAS’s refugee resettlement work is grounded in, and an expression of, the 

organization’s sincere Jewish beliefs. The Torah, Judaism’s central and most holy text, 

commands followers to welcome, love, and protect the stranger.  The Jewish obligation to the 

stranger is repeated in various ways throughout the Torah, more than any other teaching or 

commandment.  HIAS believes that this religious commandment demands concern for and 

protection of persecuted people of all faiths.  The Torah also teaches that the Jewish people are to 

welcome, protect, and love the stranger because “we were strangers in the land of Egypt” 

(Leviticus 19:34).  Throughout their history, violence and persecution have made the Jewish 

people a refugee people.  Thus, both our history and our values lead HIAS to welcome all 

refugees in need of protection.  A refusal to aid persecuted people of any one faith, because of 

stigma attached to that faith, violates HIAS’s deeply held religious convictions. 

5. HIAS’s client base includes refugees and their families abroad and those located 

in the United States.  Hundreds of these clients hail from the six countries singled out in Section 

2(c) of the March 6 Executive Order, including Syria, Iran, Sudan, Somalia, and Yemen. Other 

clients, who will also be affected by the 120-day ban on refugees in Section 6(a) of the Order, 

hail from countries that include Iraq, Ukraine, Bhutan, the Democratic Republic of the Congo, 

Afghanistan, Eritrea, Tanzania, Ethiopia, Central African Republic, Burundi, South Sudan, 

Uganda, Russia, Belarus, Burma, and El Salvador.  Its overseas clients are seeking refugee 

status, and do so precisely because they face a real risk of persecution at home.  They remain in 

precarious situations often in third countries.  HIAS also provides services to individuals entering 

the United States under the Special Immigrant Visa (“SIV”) program available to persons who 

worked with the U.S. Armed Forces as a translator or interpreter in Iraq or Afghanistan. 
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6. HIAS is one of nine non-profit organizations, called “Resettlement Agencies,” 

designated by the federal government to undertake this humanitarian work through cooperative 

agreements with the U.S. Department of State and the U.S. Department of Health and Human 

Services.  To serve these refugees, HIAS currently holds sub-agreements with 18 local 

organizations (“affiliates”) who operate and oversee 21 resettlement sites across the country.  A 

resettlement site is an office of one of the Resettlement Agencies; it could be either an affiliate or 

a sub-office of an affiliate.  There may be more than one resettlement site in a single city, 

depending on how many national agencies have offices there.  HIAS itself also directly operates 

a resettlement site in New York City, and, before the Executive Order was signed, was on the 

verge of expanding to an additional resettlement site in Westchester County, New York, which 

had been approved by the Department of State. 

7. HIAS is assigned clients via the Department of State’s allocation process, which 

determines which refugee clients will be resettled by HIAS. Other clients—already residing in 

the United States—connect with HIAS when they come to one of HIAS’s local affiliates to file 

paperwork to initiate requests for refugee status for their relatives abroad.

8. HIAS’s work with the federal government occurs pursuant to several different 

cooperative agreements, including a cooperative agreement with the Department of State that 

provides funding for the Reception and Placement program. In Federal Fiscal Year (“FFY”) 

2017, HIAS’s approved budget through this agreement was $11.4 million, including funding for 

headquarters, affiliates, and direct assistance to refugees.  Through headquarters staff, HIAS 

interfaces with the Department of State’s contractor for refugee processing, places cases with 

local affiliates, monitors the refugees’ travel to the United States and their final destination in the 

United States, monitors affiliates for ongoing compliance, and works with the affiliates to ensure 
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effective and timely service delivery to the new arrivals.  The total budget under the cooperative 

agreement is approved at the beginning of the fiscal year, although the Department of State 

allocates the funds in portions throughout the year, depending on the amount of funding 

approved by Congress. 

9. The largest source of funding for refugee resettlement by HIAS and its affiliates is 

the funding for Reception and Placement services for new refugee arrivals.  These funds are 

provided by the government on a per capita basis, currently at the rate of $2,075 per refugee.  

That amount includes $1,125 of direct assistance per refugee and $950 for affiliate staff support 

per refugee.  The funding provided by the Department of State through the Reception and 

Placement program is intended to cover expenses for the refugees’ initial period of resettlement, 

up to three months after arrival.  With this funding, HIAS and its affiliates must find housing for 

the refugees, provide them with money for rent and utilities for up to three months, and supply 

them with initial food and medical care before government-funded benefits begin.  In addition, 

with this funding, the affiliates pay for case management services for the refugees, which include 

meeting the refugees at the airport and bringing them to their new homes, providing initial safety 

orientation followed by weeks of extensive cultural orientation to adjust them to life in America, 

and assisting them in enrolling in ESL classes, school, employment services, and benefits 

programs (including Medicare, food stamps and Supplemental Security Income for the elderly 

and disabled).

10. In FFY 2016, HIAS’s cooperative agreement with the Department of State 

provided that HIAS and its affiliates would resettle 3,768 refugees and SIVs in the United States. 

However, as the number of refugees and SIV’s approved for admission increased, HIAS 

eventually resettled 4,191 individuals that year. The Department of State, aware that it would 
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significantly increase capacity for refugees in FFY 2017, then requested that HIAS apply for 

higher numbers of arrivals as the refugee program expanded.  As a result, in its cooperative 

agreement for FFY 2017, HIAS was engaged to resettle 4,794 refugees and SIVs.

11. The Presidential Determination on Refugee Admissions for Fiscal Year 2017, 

signed in September 2016, authorized the admission of up to 110,000 refugees.  Under the March 

6 Executive Order, however, that number will be drastically reduced by the 90-day and 120-day 

bans in Sections 2(c) and 6(a), respectively, and Section 6(b)’s extreme reduction in refugee 

admissions overall to 50,000.  As a result, HIAS and its affiliates will not be able to resettle a 

significant portion of planned-for arrivals.  Indeed, in February, the Department of State notified 

HIAS that, because of the reduction in refugee admission levels in Section 5(d) of the January 27 

Executive Order, HIAS’s resettlement obligation for FFY 2017 would be reduced by 39 percent 

to 2,912 refugees and SIVs. Attached hereto as Exhibits 1 and 2 are true and correct copies of 

two email communications sent to HIAS staff by the Department of State, dated February 16, 

2017, and February 17, 2017, respectively, outlining the changes mandated as a result of Section 

5(d) of the January 27 Executive Order.  That reduction in the level of refugee admissions 

remains in Section 6(b) the Revised Executive Order, and thus HIAS will still experience a 39 

percent reduction in planned refugee resettlement, and a reduction in funding for its program. 

12. Because HIAS had already resettled 1,941 refugees and SIVs for this fiscal year 

by the end of February, it will be permitted to resettle only 971 additional refugees and SIVs for 

the remainder of the year. The financial losses to HIAS and its affiliate network—up to $2.2 

million—will be crippling, especially for many of HIAS’s affiliates, which are heavily dependent 

on funding that flows through HIAS.  And, those losses will be hastened by the 120-day ban on 

refugee admissions.  On March 6, 2017, the Department of State informed HIAS that only 
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refugees who are already booked for travel to the United States arriving at their port of entry 

through the end of March 15, 2017, i.e., before the March 6 Order’s effective date of March 16, 

2017 at 12:01 am, will be permitted to enter the United States. Defendant Department of State 

has indicated that no further bookings may be made.  Attached hereto as Exhibit 3 is a true and 

correct copy of the pertinent email communication sent to HIAS staff by the Department of 

State, dated March 6, 2017.  The email also informed HIAS that all DHS screening interviews 

will continue to be suspended until further notice, unless exceptions are arranged on an 

individual basis and that no new Interagency Checks (IAC) and Security Advisory Opinion 

(SAC) security checks may be requested. 

13. The risk that the Executive Order poses to the viability of HIAS, its affiliates, and 

the vital services they provide to refugees is very real.  World Relief, one of the other nine 

resettlement agencies that partners with the government, has already announced that it will be 

forced to lay off 140 staff members and close five of its offices due to the Executive Order.  The 

Executive Order will likewise significantly impede HIAS’s work for the government and the 

services provided to refugees, causing irreparable harm to HIAS, its affiliates, and its clients. 

HIAS itself has already been precluded from refilling key positions.  HIAS has been compelled 

by President Trump’s two immigration executive orders to dedicate substantial resources to 

finding other sources of support for its work, and will likely find itself in the same position as 

World Relief vis-à-vis layoffs if the Executive Order is allowed to be implemented.  These staff 

losses negatively impact the services that HIAS is able to provide to refugees.  

14. Affiliates, who hold sub-agreements under HIAS, operate and oversee a number 

of resettlement sites and are an integral part of the resettlement process; indeed, without them, it 

would be nearly impossible to ensure that refugees are properly resettled and integrated into 
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communities.  However, as a result of the financial losses stemming from the 90-day and 120-

day bans and the reduction in admission of refugees to 50,000, some of HIAS’s affiliates may be 

forced to shut down permanently or significantly pare back their resettlement programs and sites.  

Affiliates have already laid off staff in response to the Executive Order.  For example, HIAS’s 

affiliate in Ohio—US Together—has already laid off more than six employees at just one 

resettlement site.  Many of the staff who have lost their jobs or are likely to be laid off are staff 

who work directly with refugee clients, and are often former refugees themselves.  HIAS also 

operates a direct resettlement site out of its New York office. If the Executive Order remains in 

place, it is likely that reductions in funding will require HIAS to lay off employees at its New 

York site.

15. When sites are shuttered or their capacity significantly decreased through staff 

layoffs and cut resources, the local expertise and relationships—developed by affiliate staff, 

often over years and years—is lost entirely or substantially diminished.  Building a new 

resettlement site can take months or years of relationship-building, including cooperation with 

local government and elected officials, businesses who would be potential employers, landlords, 

and the refugee communities themselves.  

16. In particular, in establishing and operating these sites, affiliates depend heavily on 

volunteer networks and support within interfaith religious communities to assist in carrying out 

resettlement; once sites close or are reduced in size, these volunteer networks will become 

disengaged and eventually dissipate.  In Wilmington, Delaware, for example, a site that opened 

in FFY 2017, the Jewish Family Services office has developed a coalition of 28 organizations 

and faith communities.  The coalition consists of large numbers of local churches, including 

Presbyterian, Mormon, and Methodist churches, as well as mosques and synagogues—all eager 
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to support refugees. They have, in fact, already prepared to welcome newcomers to their 

communities.  Building these relationships, which are key to a site’s operation, took months of 

staff time and resources before the site even opened.  Thus, once a resettlement program or site is 

shut down or reduced in capacity, reopening or re-expanding it could take months or years, if it 

is able to be done at all. And, if an influx of refugees were later allowed in, HIAS and its 

affiliates would be left with a diminished ability to serve that influx of refugees all at once.  

17. Moreover, the existence of fewer sites within HIAS’s resettlement affiliate 

network limits the type of assistance refugees can receive because it results in less variety in 

terms of specialization by site and ability within the network to welcome different kinds of 

refugees with different vulnerabilities.  For example, one of the affiliate sites with which HIAS 

currently works has been specially set up to address the unique challenges faced by LGBTI 

refugees.  The Jewish Family and Community Services East Bay in Walnut Creek, California, 

has developed a specialization in serving this population by connecting them to appropriate, 

available community resources.  As another example, the Jewish Family Services of Buffalo and 

Erie County operates a program to serve deaf refugees, offering services otherwise unavailable 

from other HIAS affiliates.  And the US Together site in Toledo is managed by a Resettlement 

Director who is from the Syrian community, and the site has staff with language and cultural 

competency to specifically serve this population.  If some of these sites are forced to close due to 

funding and arrival cuts, the quality and range of specialized services that HIAS can provide to 

refugees facing special challenges will be diminished.  

18. For these reasons, and in reliance on the Department of State’s representation that 

it needed HIAS to take on increased numbers of refugees, HIAS began developing a formal plan 

to add new resettlement sites to its network and to expand existing sites. HIAS secured private 
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funding and allocated funding from HIAS’s private fundraising to support affiliate program 

expansion.  For example, prior to securing any public funding for new sites, HIAS gave some 

affiliates grant funding of between $50,000 and $100,000 to build their capacity. These were 

typically matched by local fundraising, all through private fundraising dollars.

19. In addition, in reliance on the Department of State’s representation that it needed 

HIAS to take on increased numbers of refugees, two staff members were hired to develop new 

partnerships and conduct a thorough review to identify and develop strong new resettlement 

sites. This process included developing an index to measure a locality for its strength as a 

potential resettlement site, including analyses of affordable housing, job growth, and 

involvement in welcoming community efforts.  HIAS’s staff then developed relationships with 

various local organizations to gauge interest in site development over a period of several months. 

The process culminated in the selection of six new sites in Wilmington, Delaware; Pittsfield, 

Massachusetts; Niagara Falls, New York; Tacoma, Washington; Westchester, New York; and 

Madison, Wisconsin — all of which were approved by the Department of State to host 50 

refugees each.  While timelines may vary, a typical site may require an initial investment of 

approximately 9-12 months of effort and then additional years to strengthen the site and cultivate 

additional resources and relationships, allowing the site to scale to accept greater numbers of 

refugee arrivals.   In addition, HIAS’s staff invests considerable time into training and coaching 

employees and volunteers at new sites, which is necessary because the refugee program is 

complex, involving extensive, detailed requirements.

20. Because of the Executive Orders’ directives to drastically cut refugee admissions, 

several of these sites, which took months or even years to develop, already have suspended 

operations and may be forced to close. The resources expended to identify and establish these 
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new sites, as well to expand several other existing sites, are not recoverable.  For example, the 

new site in Wilmington invested in new staff, built community and volunteer relationships, and 

established the infrastructure for the new program.  The program had expected to receive 50 

refugees but has received only nine refugees so far, and anticipates just fourteen more.  These 

numbers are insufficient to justify a continuing staff, and the agency faces a loss of initial 

funding.

21. Because of the devastating toll that the Executive Order will take on HIAS, its 

affiliates, and the services they provide, the injury and harm that HIAS will suffer is irreparable, 

HIAS cannot be made whole by a payment of damages at the end of this litigation. 

22. HIAS’s clients will also suffer irreparable injury as a result of the Executive 

Order.  Clients already in the United States and clients who are allowed to enter will received 

diminished and more limited services than would otherwise be available through HIAS and its 

affiliates.  Meanwhile, if the Executive Order remains in place, many clients will be denied entry 

entirely or their entry will be substantially delayed, leaving them in precarious situations.   

23. At the time that the new Executive Order was signed on March 6, 2017, there 

were 61,467 approved refugees in the U.S. pipeline. This included 13,302 Somalis, 9,886 Iraqis, 

7,879 Syrians, 1,666 Sudanese, 597 Iranians, and 28 Yemenis.  These refugees were spread 

across the nine Resettlement Agencies, including HIAS.   

24.  Specifically, HIAS has identified 1,395 clients worldwide who were allocated 

through the Department of State process, have been vetted, and have been approved for refugee 

status.  These refugees have already been allocated and assured to one of HIAS’s resettlement 

sites.  Of these, 512 are nationals of one of the six banned countries.  Thus, these individuals—

the overwhelming majority of whom are Muslim—will likely be ineligible for the case-by-case 
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exception to the 120-day ban on refugee applicants set forth in Section 6(c) of the March 6 

Executive Order.   

25. Of the 1,395 HIAS clients worldwide who have been vetted, approved for refugee 

status, and allocated and assured to a HIAS site, only 58 (including 3 refugees from the six 

banned countries) have been scheduled for travel.  This also includes 99 individuals who were 

intended to be booked for travel, and 338 individuals who were cleared for departure but are not 

yet scheduled to travel.  These individuals will be prevented from travel as a direct result of the 

Executive Order, leaving them in precarious situations.

26. Even after the 120-day suspension on refugee admissions expires, most of these 

individuals will still be prevented or delayed from entering the United States, despite the fact that 

they have been vetted and determined to be refugees.  Under the Executive Order, the earliest 

that refugee resettlement could resume would be early July 2017. This would leave Resettlement 

Agencies, at most, with only two-and-a-half months before the end of the fiscal year to resettle 

hundreds or thousands of refugees who were supposed to be resettled over a much longer period 

of time.  Refugee processing would be impacted by the 120-day ban since security checks and 

processing would be suspended during that time.  Because security and medical clearances have 

expiration dates, it is likely that some refugees would lose their readiness for travel during the 

suspension period and lengthy checks would need to be repeated.  In addition, because of the 

recent notice that HIAS’s resettlement commitment will be cut by 39 percent, some of these 

refugees will simply not be able to enter the country in FFY 2017.  Every day that these 

individuals’ entry is delayed, they remain in precarious situations. 

27. Many of HIAS’s clients abroad whose refugee status has been approved but have 

yet to be scheduled for travel, including clients from the six banned countries, have family 
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members in the United States, also HIAS clients, who will suffer as a result of the delay in 

reuniting with their family members.  Some of these U.S. ties are, in fact, individuals who 

petitioned, applied, or sponsored their family members for refugee status (often through HIAS). 

For example, some HIAS clients have been granted refugee status through the Central American 

Minors program, which permits U.S. relatives of persecuted children in Central America to 

petition for these children to immigrate here.  These children remain in vulnerable and dangerous 

situations in their home countries, despite having been approved for refugee status, and their U.S. 

family members are forced to endure continued separation from and concern for these children. 

28. More than 1,300 refugee applications initiated through HIAS by family members 

residing in the United States remain pending for HIAS clients abroad. Many include individuals 

living in the six Muslim-majority countries subject to the order’s 90-day ban.  The adjudication 

of these applications has been or will be substantially delayed because of the Executive Orders.  

In fact, since the orders were signed, consideration of most refugee applicant cases in need of 

security checks have been suspended.  This means that, for many refugees in the pipeline, 

security checks that typically lasted 18-24 months will now be paused and restarted, potentially 

adding years to their wait for stable resettlement.  The delay in processing of these applications 

will subject these clients to further risk of persecution and abuse in their current situations, and 

their family members who petitioned for them to come to the United States will remain in limbo 

as to whether they will ever be reunited.

29. The refugees that HIAS assists in entering the country are well-vetted by the U.S. 

government.  These are individuals and families who are granted refugee status because they 

have fled their own countries due to persecution. These refugees are selected for third-country 

resettlement precisely because they have vulnerabilities that make continued residence in first 
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countries of asylum or repatriation to their home countries unsafe.  They are people who simply 

want to live a life in safety and freedom, and, to my knowledge, none who have been assisted by 

HIAS has ever been implicated in any terrorist act.  I’ve set forth in the paragraphs below just a 

few examples of HIAS clients who have been affected by the Executive Order and will likely be 

harmed by the drastic cut in the number of refugees that will be allowed to enter the United 

States this year. 

30. Fawzia1 is a Muslim Somali refugee who fled her country in 2011 because of the 

ongoing persecution.  Her sister was raped and her brother was shot by armed groups in Somalia.  

Her family originally fled Somalia to India where she met and married her husband, another 

refugee of the civil war in Somalia.  Fawzia, however, was resettled to the United States without 

her husband and has not seen him for two years.  She talks to him every day and finds it 

extremely hard to live without him.  Her husband is not yet scheduled to enter the United States.

31. Yessenia is a Salvadoran woman who has been living in the United States since 

1999.  She left her daughter behind in El Salvador and has created a new life for herself in this 

country.  Yessenia, who has lawful status here, expects to soon marry her U.S. citizen fiancé.  

Her daughter Maria, however, has faced increased risk from the gangs in El Salvador.  They 

have targeted her because she has family in the United States and have been extorting her.  The 

gangs are threatening to kill Maria, her older brother, her grandmother (Yessenia’s mother), and 

the rest of the family living in El Salvador.  Children like Maria are victims of gang violence 

every day in El Salvador.  Maria has been approved as a refugee through the Central American 

Minors program but is not yet scheduled to travel to the United States.  

1 All refugee and family names in this affidavit have been changed to protect client identities.  Declarations are on 
file in HIAS’ headquarters in Silver Spring, Maryland.   
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32. Magan is an elderly refugee from Somalia who has been in the United States for 

more than a year.  He is waiting for his daughter and her children, his grandchildren, to join him 

in the United States through the refugee program.  He reports that he has not been able to sleep 

since learning of the January 27 Executive Order for fear that they will be blocked from finally 

finding safety in the United States.  Magan’s family was scheduled to travel to the United States 

in February but their flight was cancelled after the first Executive Order was signed.   Magan 

worries that he will die without seeing his daughter again, and as a Muslim, he reads the Quran 

and makes extra prayers for his family’s health and safety.  Magan feels that he has already 

suffered enough as he lost his first wife in the conflict in Somalia.  He is waiting in the hope that 

he will be reunited with his family.     

33. Elias, his sister, and his sister’s children are Muslim refugees in the United States 

who fled the conflict in Syria.  Elias and his sister arrived here without their mother and father, 

who fled Syria to Jordan four years ago when their lives were endangered.  It is illegal for Elias’s 

parents to work in Jordan so they are struggling financially, and heartbroken over being 

separated from their children and grandchildren. They are only able to pay rent for an apartment 

because Elias sends them money.  Elias knows his parents have already been interviewed three 

times by the UNHCR and the U.S. government but is waiting for further information.     

34.  Sunam is a lawful permanent resident, originally from Nepal, whose brother 

remains in a refugee camp in Eastern Nepal.  Sunam’s brother has been in the camp his entire 

life.  Sunam knows how difficult life is in the camp, which she left in 2014 after being resettled 

in the United States.  Sunam and her brother talk on the phone nearly every week.  Sunam 

understands that the basic rations being delivered to the refugee camp have been cut off.  Sunam 

does not know when they will come in again.  Sunam’s brother was fully approved to enter the 
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United States as a refugee and was supposed to travel in June of 2016, but his travel was delayed 

for medical reasons and has not been rescheduled.  Sunam hopes that her brother is able to join 

her soon.

35. Eden is a lawful permanent resident who came to the United States from Eritrea in 

2010.   She taught herself English, attends nursing school and has just applied for citizenship.  

Eden recently had her first child, a joyful occasion that was tinged with sadness because her 

mother could not be with her.  Eden’s mother remains in a precarious situation in Ethiopia, 

where she has been waiting to come to the United States as a refugee.  She had to flee from 

Eritrea after being harassed for her religion as a Pentecostal Christian.  Eden’s mother has been 

fully vetted and approved as a refugee, but her travel was cancelled around the time of the 

Executive Order and has not been rescheduled.  Eden has not seen her mother for seven years.  

She worries about her getting older, with worsening health, and is desperate for her son to meet 

his grandmother. 

 36. Maung is a legal permanent resident who came to the United States three years 

ago as a refugee from Burma.  He now owns and operates his own sushi business.  Maung is 

waiting for his wife to join him in the United States.  He does not remember the last time he saw 

her.  Maung is very worried that his wife’s refugee status will be rejected and her departure from 

Malaysia will be delayed. Maung's wife's refugee status has been approved, and she was 

assigned to HIAS for resettlement in the United States; however she is still waiting for travel to 

be scheduled. 

37. Like Fawzia, Magan, and Elias, many of HIAS’s clients here in the U.S. and 

abroad are Muslim.  The Executive Order has taken a particular toll on them because of its anti-

Muslim motivation and message.  HIAS’s Muslim clients have been marginalized in their 
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communities as a result of the Executive Order.  Clients report feeling that everyone wants to 

fight with them, and describe rumors of various attacks on mosques and other Muslims.  Fawzia. 

for example, reports that her niece and sister, who are both in middle school, were attacked at 

school.  Other students harassed the girls, called them names, told them to go back where they 

came from, and even pulled off their headscarves.  HIAS clients report feeling isolated and 

anxious about their situation and the future for their refugee relatives.   

   

I hereby declare under penalty of perjury that the foregoing is true and correct. 

       
_________________________

      Mark Hetfield 

     Executed this 10th day of March 2017 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

SOUTHERN DIVISION 

INTERNATIONALREFUGEE 
ASSISTANCE PROJECT, et al.,

Plaintiffs,

v.

DONALD TRUMP, et al,

Defendants.

Civil Action No.: 8:17-CV-00361-TDC

DECLARATION OF MOHAMMED METEAB 

 I, Mohammed Meteab, upon my personal knowledge, hereby submit this 

declaration pursuant 28 U.S.C. § 1746 and declare as follows: 

1. I am a lawful permanent resident of Iraqi origin, and I live in Springfield, 

Massachusetts. 

2. I came to the United States in 2015 as a refugee, along with my wife and two 

children. All of us are now lawful permanent residents. My third child, who was born in the 

United States, is a U.S. citizen. 

3. I am one of five brothers. We lived together with our families in Iraq. During and 

after the 2003 invasion of Iraq, my brothers and I all cooperated with the U.S. military, helping 

to establish the transitional government in the wake of the conflict in Najaf, Iraq.

4. Because of our cooperation with the U.S. government, we received threats and 

were shot at by armed militia groups in Iraq. In 2013, my brother Abdullateef found a note for us 

from the League of the Righteous milita saying we had to leave Najaf or be killed.  
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5. I am a Sunni Muslim, as are my brothers. We lived in a Shi’a neighborhood in 

Najaf, Iraq. 

6. In 2013, my family received death threats because we were Sunni. We were 

warned by neighbors and members of the community that we would be killed if we stayed. A 

few days after receiving death threats, my nephew was shot in the leg. On December 25, 2013, 

my older brother Shareef, his children, and two of our nephews (Abdullateef’s sons, Walid and 

Mosad, who was shot, and their wives), fled to Jordan. 

7. Eleven days later, on January 5, 2014, I fled to Jordan with my wife and our two 

children.  My three other brothers, Ahmed, Abdullateef, and Ali, joined us in Jordan in 2014. 

Like my wife, children and I, my brothers applied for refugee status soon after arriving in Jordan.  

8. My wife, two children, and I were approved as refugees in March 2014. 

9. On August 20, 2015, my wife, children, and I came to the United States as 

refugees. My nephew Walid and his wife were also approved and came to the U.S. as a refugee 

in July 2015. My older brother Shareef and his children also came to the United States as 

refugees in August 2015. Shareef’s daughter and her husband, Mosad (who had been shot in 

Iraq) came to the United States in December 2015. 

10. My remaining three brothers, Ahmed, Abdullateef, and Ali, had also applied for 

refugee status in 2014. Ahmed and Ali were approved for resettlement in the United States in 

2016. In April 2015, Abdullateef was approved for resettlement in Canada. He is still in Jordan, 

awaiting final clearance to go to Canada. 

11. In November 2016, Ahmed and Ali, who were still in Jordan, were informed by 

the International Organization for Migration that while their refugee applications had been 
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approved, my brothers and their families still did not have travel documents to come to the 

United States. Jewish Family Services gave me this update at the same time.  

12. I expected that my brothers and their families would arrive in the United States in 

early 2017. However, when I learned from the news about the Executive Order in January, I 

realized my brothers would not be able to join us in the United States. 

13. My brothers are living as refugees in Jordan. Like me, they fled threats to their 

lives in Iraq and were looking forward to starting a new life and sending their children to school 

here in the United States.  Because of the January and now the updated Executive Order, they 

continue to live in insecurity as refugees awaiting resettlement. 

14. Because of the Executive Order and official anti-Muslim sentiment motivating it, 

I have felt isolated and disparaged in my community.  It is causing me and my wife a lot of 

mental stress. Particularly when my wife, who wears a hijab, and I are in public, I sense a lot of 

hostility from people around me. For example, at crosswalks, people refuse to stop their cars for 

us, and I see people staring at us. My wife doesn’t not want to go outside the house except for 

doctors’ appointments. My nieces, who wear hijab to school, say that people make mean 

comments and stare at them for being Muslim. One day, a student pulled the hijab off of my 

niece’s head in class. On another occasion, as my niece was getting off the school bus, an older 

woman came up to her and pushed her to the ground. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

SOUTHERN DIVISION 
 
  

 
INTERNATIONAL REFUGEE 
ASSISTANCE PROJECT, et al., 
 
                       Plaintiffs, 
                             
                            v. 
 
DONALD TRUMP, et al., 
 
                   Defendants. 

 
 
 
Civil Action No.: 8:17-CV-00361-TDC 
 
 
DECLARATION OF JANE DOE #2 
 

 
DECLARATION OF JANE DOE #2 

 
I, Jane Doe #2, upon my personal knowledge, hereby submit this declaration 

pursuant to 28 U.S.C. § 1746 and declare as follows: 

1. I am a United States Citizen of Syrian origin, and I live in Mecklenburg 

County, North Carolina.  

2. I am currently enrolled in college and studying to become a healthcare 

technician.   

3. My sister was born in Damascus, Syria, where she grew up and spent most 

of her life.  She is married and has two young boys, aged 7 and 2.  In 2012, government planes 

bombed her neighborhood in Damascus and destroyed her house. She and her family fled to the 

home of her parents-in-law with nothing but their passports and the clothes on their backs. After 

remaining with her in-laws for several weeks, my sister and her family eventually moved to a 

home about two hours outside of Damascus, but shelling eventually reached that town, too.  

4. While internally displaced within Syria, my sister and her husband heard 

rumors that the Syrian government’s selective service would eventually be expanded to include 
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men over the age of 30. After my sister’s husband saw some of his friends taken for the selective 

service, she told him to flee to Yemen, because only Yemen and Sudan accept Syrian refugees 

without visas. She stayed behind in Syria with their first child, pregnant with their second, 

because as a teacher, she was a government employee and was required to apply for government 

approval to stop working and leave the country. She remained in Syria, enduring constant 

shelling of their town, until she received permission from the government to leave work, at 

which point she fled to Yemen with her child to join her husband.  

5. In Yemen, my sister’s family registered with the United Nations High 

Commissioner for Refugees and received a temporary protection certificate explaining that they 

should be protected from forcible return to Syria. They remained in Yemen for approximately a 

year and a half, but war broke out in the country six or seven months after they arrived and the 

capitol, where they were staying, was soon besieged. They had no electricity, fuel, clean water, 

or food. Her husband had to risk his life to leave the city every day to find food and clean water 

for them because no trucks could enter the city to deliver supplies. 

6. War engulfed the capitol and at one point, the house where my sister’s 

family was staying was taken over by insurgents as a site for launching shells. She and her 

children, including her newborn baby, were locked into a room for three to four days while 

insurgent militiamen used their house to fire rockets. In the meantime, her husband, who had left 

to find food, was prevented from entering. After the insurgents finally left, my sister and her 

husband fled that same day for the Saudi Arabian border.  

7. My sister’s family is now in a refugee hotel on the Saudi Arabia-Yemen 

border and living in terrible, life-threatening conditions. They endure regular shelling from the 

Yemeni side of the border; where they live is shelled so often that the local school is open only 
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one or two days a week, if at all. The building in which they live is infested with bugs; human 

refuse from the bathroom of the unit above them leaks into their room. They are constantly sick 

and their children are throwing up all the time. The Saudi Arabian government often turns off the 

power to the building in an attempt to make the living conditions there so intolerable that the 

refugees will leave.  

8. Discrimination against Syrian refugees in Saudi Arabia is severe. My 

sister’s husband searches for work every day, but is often cheated out of his wages and kicked 

out of jobs without payment because he is Syrian. Because her husband is gone during the day, 

my sister must remain inside with her children; if she went out in public by herself, it is 

unquestionable that she would be abducted because she is a woman and a Syrian. The only time 

she and her children are able to leave the room where they are staying is at night, when her 

husband returns home and can accompany them outside. For this reason, their children did not 

believe that the sun rose and set in Saudi Arabia for the first year they were in the country 

because they room where they were staying had no windows. Her children never have the 

opportunity to play outside, but instead remain in their room for most of the day. During the rare 

times that they are able to emerge from the building at night, my sister’s younger son cries and 

tries to run away whenever they have to return to the hotel.  

9. My sister’s older son always asks her, “When am I going to have friends?” 

He has not been able to make any friends because he is rarely able to go to school or to interact 

with other children and his entire life has been a continual experience of displacement.  

10. I am very worried that my participation in this lawsuit against federal 

government officials could jeopardize my sister’s visa application.  My I-130 petition for her is 

currently pending.  Once approved for an I-130 visa, she will be able to access the U.S. Refugee 
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Admissions Program (USRAP) through the Priority-2 Direct Access Program for Iraqi and 

Syrian Beneficiaries of Form I-130 Petition for Alien Relatives. I do not want my participation in 

this lawsuit to adversely impact either her visa or refugee applications and delay or prevent her 

from joining me in the United States. 

11. I fear that whether or not my sister’s visa and refugee application are 

denied, my participation in this case could result in harassment of me and my sister.  Persecution 

of Syrian refugees in Saudi Arabia is rampant, and the Saudi Arabian government tries to make 

conditions difficult for Syrian refugees in the country. I fear that if my identity is made public, it 

would be easy to identify her as well, making her susceptible to harassment or further 

persecution.  

12. While participating in this lawsuit is important to me, I am also fearful that 

my participation may lead to me and my family being targeted for harassment if my identity 

were made public.  

13. Even as a United States citizen, I am fearful of leaving the United States 

because I am afraid the Executive Order may result in difficulty or harassment upon my return to 

the United States.  

14. I am aware of the reports indicating that harassment and violence targeting 

Muslims has been on the rise recently. In fact several of my friends have experienced such 

harassment on account of their perceived or actual religious affiliation. I am aware of the 

shooting at the mosque in Quebec and the bombings of mosques here in the United States. 

15. For these reasons, I feel that my personal security and that of my family 

necessitates that I be allowed to proceed under a pseudonym.   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

SOUTHERN DIVISION 

INTERNATIONALREFUGEE 
ASSISTANCE PROJECT, et al.,

Plaintiffs,

v.

DONALD TRUMP, et al,

Defendants.

Civil Action No.: 8:17-CV-00361-TDC

DECLARATION OF PAUL HARRISON 

I, Paul Harrison, upon my personal knowledge, hereby submit this declaration 

pursuant 28 U.S.C. § 1746 and declare as follows: 

1. I am a United States citizen, and I live in Euless, Texas. 

2. My fiancé is an Iranian national who lives in Tehran, Iran. We have been 

together since November 2015. He was raised Muslim. 

3. In March 2016, I petitioned for a K-1 visa for my partner—by then, my fiancé—

so he could join me in the United States. He had an interview at the U.S. Embassy in Ankara, 

Turkey on November 7, 2016. 

4. On January 17, 2017, we found out via an email from the U.S. Embassy in 

Ankara that my partner’s visa processing was complete. 

5. On January 27, 2017, President Trump signed Executive Order 13769, entitled 

“Protecting the Nation from Foreign Terrorist Entry Into the United States,” which barred all 

Iranian nationals from coming to the United States. 
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6. On January 30, 2017, we received a subsequent email from the U.S. Embassy in 

Ankara, stating that my fiancé should not submit his passport because his visa process had been 

placed on hold until further notice. The email said he should check online and contact the 

Embassy when the ban was lifted to continue his visa processing. 

7. On February 7, 2017, my partner received another email from the Embassy, 

informing him that he could now submit his passport for the visa because the Department of 

Justice had informed the embassy of the Washington State court ruling, barring the U.S. 

government from enforcing certain provisions of Executive Order 13769, including those related 

to visas and travel. 

8. My partner and I made plans to meet in Turkey and to submit his passport for the 

visa processing. We arrived in Turkey on March 3, 2017. On March 6, 2017, we learned there 

was a new Executive Order that also barred Iranian nationals from coming to the United States 

unless their visa had already been issued. 

9. We looked at the website of the U.S. Embassy in Ankara to see if there was an 

instruction not to submit passports because of the new order, but there was no new information.  

On March 8, 2017, we submitted my partner’s passport to the U.S. Embassy in Ankara through 

an express mail carrier. 

10. The Executive Order is creating a significant hardship for me and my partner. I 

cannot visit him in Iran, given Iran’s reciprocal ban on U.S. citizen visitors, and the continued 

cost of flying to Turkey to be together is a considerable financial hardship.  

11. Moreover, homosexuality is a crime in Iran, punishable in some cases by death. 

My partner has had two incidents with the morality police in Iran who harassed him on one 

occasion and assaulted him on another.  For him, living each day hiding who he is and in 
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constant fear of exposure for his homosexuality is incredibly emotionally and mentally stressful. 

He wants the opportunity to live as himself, and I am eager for him to join me here in the United 

States where we can live openly together as a couple. 

12. I am concerned that, even if there is a possibility of a waiver, my partner will have 

to start this lengthy process over again, and there is no guarantee that he will receive a waiver, 

even after previously being approved for a visa to the United States.  I am also concerned that, as 

relations deteriorate between the United States and Iran, it will only become more difficult for 

my partner if the U.S. Embassy requires more information from Iran to process his visa. 

J.R.064

Case 8:17-cv-00361-TDC   Document 95-9   Filed 03/11/17   Page 3 of 4

J.A. 325

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 28 of 300 Total Pages:(328 of 822)



J.R.065

Case 8:17-cv-00361-TDC   Document 95-9   Filed 03/11/17   Page 4 of 4

A.160

J.A. 326

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 29 of 300 Total Pages:(329 of 822)



J.R.066

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 1 of 119

J.A. 327

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 30 of 300 Total Pages:(330 of 822)



J.R.067

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 2 of 119

J.A. 328

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 31 of 300 Total Pages:(331 of 822)



J.R.068

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 3 of 119

J.A. 329

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 32 of 300 Total Pages:(332 of 822)



J.R.069

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 4 of 119

J.A. 330

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 33 of 300 Total Pages:(333 of 822)



J.R.070

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 5 of 119

J.A. 331

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 34 of 300 Total Pages:(334 of 822)



J.R.071

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 6 of 119

J.A. 332

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 35 of 300 Total Pages:(335 of 822)



Exhibit A 

J.R.072

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 7 of 119

J.A. 333

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 36 of 300 Total Pages:(336 of 822)



Trump promises new immigration 
order as DOJ holds off appeals court

Updated 11:38 PM ET, Thu February 16, 2017 
By Laura Jarrett, Allie Malloy and Dan Merica, CNN

Story highlights

Trump said Thursday that his administration 
will issue "a new and very comprehensive 
order to protect our people" next week

The original three-judge panel retains control 
of the case and the travel ban remains on hold

Trump press conference

• Amazing moment in history
• Most memorable lines
• To Jewish reporter: 'Sit down'
• To black reporter: 'Set up a meeting'
• Treatment of first lady 'unfair'
• OPINION: Performance fuels worry
• OPINION: Trump voters applaud presser
• Full transcript 

Washington (CNN) — President Donald Trump vowed Thursday to roll out a new immigration executive order next 
week that will be tailored to the federal court decision that paused his travel ban.

"The new order is going to be very much tailored to what I consider to be a very bad decision," said Trump during a news 
conference, referring to a decision by the Ninth Circuit Court of Appeals that blocked his travel ban earlier this month.

Meanwhile, the Justice Department told the Ninth Circuit Court of Appeals that it did not need a larger panel of judges to 
rehear its failed emergency challenge to a lower court's temporary suspension of Trump's executive order on 
immigration at this time, because a new order is on the way. The Ninth Circuit agreed Thursday evening to put any 
rehearing of the matter on hold for now.

The Justice Department wrote at length in a 47-page about the "seriously flawed" Ninth Circuit ruling from last week, but 
neverthless said: "(r)ather than continuing this litigation, the President intends in the near future to rescind the order and 
replace it with a new, substantially revised executive order to eliminate what the panel erroneously thought were 
constitutional concerns." 

"In so doing, the President will clear the way for immediately protecting the country rather than pursuing further, 
potentially time-consuming litigation," it added.

Questions have swirled over what the Trump administration would do this week after a three-judge panel on the Ninth 
Circuit refused to lift a federal judge's temporary restraining order on Trump's executive order barring foreign nationals 
from Iran, Sudan, Libya, Somalia, Syria, Iraq and Yemen from entering the country for 90 days, all refugees for 120 days 
and all refugees from Syria indefinitely.

Last Friday, an unidentified judge on the Ninth Circuit requested that the full court vote on whether to rehear the 
decision reached by the three-judge panel. Such requests are not uncommon, but the call for a vote came at time 
when the Justice Department's position on pursuing the appeal was uncertain. 

The states that brought the lawsuit -- Washington and Minnesota -- said in their court filing on Thursday that there is no 
basis for rehearing the case, as the opinion from the three-judge panel is "firmly grounded in precedent."

And while the nation waits on a new or modified executive order on immigration from the Trump administration, at least one federal court is barreling ahead on litigation 
over the original one.

New travel ban will be based on court decision 02:24
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US District Court Judge James Robart in Seattle -- the judge who originally halted the key provisions of the travel ban -- denied a request from the Trump administration 
earlier this week to postpone any further proceedings in his court, which means the parties will now proceed to the discovery phase of the case.

Trump vs. Obama: A rocky relationship

Schwarzenegger's theory on Donald Trump

4 reasons why Republicans did Obamacare repeal 
before tax reform

AARP comes out against House GOP health care 
bill
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White House press secretary Sean Spicer said Tuesday that President Donald Trump will not rescind the 
original order. | Getty

White House creates confusion about future of Trump's travel ban
By MATTHEW NUSSBAUM, JOSH GERSTEIN and CRISTIANO LIMA | 02/21/17 05:06 PM EST | Updated 
02/21/17 08:15 PM EST

The White House is sending mixed signals as to whether or not it will rescind President 
Donald Trump's controversial travel ban even as officials seek to craft a new order that will 
be less vulnerable to legal challenge. 

The Justice Department told the 9th Circuit Court of Appeals last week that Trump will 
"rescind...and replace" the original order, which remains largely on hold after an appeals 
court panel upheld a lower court’s broad injunction.
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But White House press secretary Sean Spicer said at the conclusion of his daily briefing 
Tuesday that Trump will not rescind the original order. Instead, the first order is being 
updated, Spicer insisted.

The contradictory statements sowed further confusion about the fate of Trump's original 
order, which bars immigrants from seven Muslim-majority countries and halts the entry of 
refugees.

"The new order is going to be very much tailored to what I consider to be a very bad 
decision," Trump said last week.

White House creates confusion about future of Trump's travel ban
An excerpt of Sean Spicer's remarks on Tuesday.

02/21/17 05:30 PM EST

Spicer said the administration remains confident in the legality of its original order, but is 
also working with Cabinet agencies to prepare a new one. 

His statements seemed to leave open the possibility that there could be two orders in effect 
at once — a situation that could complicate efforts to defend the new order in court.

The White House said Tuesday afternoon it intended to issue a clarification about the 
conflicting statements.
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But a statement from the administration — released on Tuesday evening — did little to clear 
up any confusion. 

"The administration continues to defend the President’s national security Executive Order 
in court, and though we believe it to be fully lawful, we are simultaneously finalizing a 
revised policy tailored to the Ninth Circuit’s ruling," White House spokesman Michael Short 
said in a written statement.

During an appearance on Fox News Tuesday, White House aide Stephen Miller similarly left 
the door open for the initial order to remain in place, adding only that the new policy would 
be "responsive" to recent court rulings. 

"These are mostly minor technical differences, fundamentally," he said of the forthcoming 
revised order. "You are still going to have the same basic policy outcome for the country but 
you are going to have a lot of technical issues brought up by the court."

Miller added that the administration would be rolling out the details of the revised order "in 
the next few days."

He also stood by the original executive order's constitutionality, despite the flurry of legal 
challenges to it. 

"The president's actions were clearly legal and constitutional and consistent with the long-
standing traditions of presidents in the past to exercise the authority in the Immigration 
and Nationality Act to suspend immigration when it poses a threat to our security," he said. 
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[2/12/2017 5:18:09 PM]

- DECEMBER 07, 2015 -

DONALD J. TRUMP STATEMENT ON
PREVENTING MUSLIM
IMMIGRATION
(New York, NY) December 7th, 2015, -- Donald J. Trump is calling

for a total and complete shutdown of Muslims entering the United

going on. According to Pew Research, among others, there is great

hatred towards Americans by large segments of the Muslim

Center for Security

Policy released data showing "25% of those polled agreed that

a part of the global jihad" and 51% of those polled, "agreed that

Muslims in America should have the choice of being governed

according to Shariah." Shariah authorizes such atrocities as murder

unthinkable acts that pose great harm to Americans, especially

women.

obvious to anybody the hatred is beyond comprehension. Where

this hatred comes from and why we will have to determine. Until we

dangerous threat it poses, our country cannot be the victims of

horrendous attacks by people that believe only in Jihad, and have

no sense of reason or respect for human life. If I win the election for

President, we are going to Make America Great Again." - Donald J.

Trump
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Full transcript: President Donald Trump's news 
conference

Updated 4:12 AM ET, Fri February 17, 2017 

PRESIDENT DONALD TRUMP HOLDS A NEWS CONFERENCE TO

ANNOUNCE HIS NEW NOMINEE FOR SECRETARY OF LABOR

FEBRUARY 16, 2017

SPEAKER: PRESIDENT DONALD TRUMP

President Trump's full press conference 01:16:56

Source: CNN
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Trump press conference

• Amazing moment in history
• Most memorable lines
• To Jewish reporter: 'Sit down'
• To black reporter: 'Set up a meeting'
• Treatment of first lady 'unfair'
• OPINION: Performance fuels worry
• OPINION: Trump voters applaud presser
• Full transcript 

[*]

TRUMP: Thank you very much.

I just wanted to begin by mentioning that the nominee for secretary of the Department of Labor will be 
Mr. Alex Acosta. He has a law degree from Harvard Law School, was a great student; former clerk for 
Justice Samuel Alito. And he has had a tremendous career. He's a member and has been a member of 
the National Labor Relations Board, and has been through Senate confirmation three times, confirmed; 
did very, very well.

And so Alex, I've wished him the best. We just spoke. And he's going to be -- I think he'll be a 
tremendous secretary of labor.

And also as you probably heard just a little while ago, Mick Mulvaney, former congressman, has just 
been approved weeks late, I have to say that, weeks, weeks late, Office of Management and Budget. 
And he will be I think a fantastic addition.

Paul Singer just left. As you know, Paul was very much involved with the anti-Trump or as they say, 
"never Trump." And Paul just left and he's given us his total support. And it's all about unification. We're 
unifying the party and hopefully we're going to be able to unify the country. It's very important to me. 
I've been talking about that for a long time. It's very, very important to me.

So I want to thank Paul Singer for being here and for coming up to the office. He was a very strong 
opponent, and now he's a very strong ally. And I appreciate that.

I think I'll say a few words, and then we'll take some questions. And I had this time. We've been 
negotiating a lot of different transactions to save money on contracts that were terrible, including 
airplane contracts that were out of control and late and terrible; just absolutely catastrophic in terms of 
what was happening. And we've done some really good work. We're very proud of that.

And then right after that, you prepare yourselves, we'll do some questions, unless you have enough 
questions. That's always a possibility.

I'm here today to update the American people on the incredible progress that has been made in the last 
four weeks since my inauguration. We have made incredible progress. I don't think there's ever been a 
president elected who in this short period of time has done what we've done.

A new Rasmussen poll, in fact -- because the 
people get it -- much of the media doesn't get it. 
They actually get it, but they don't write it. Let's put 
it that way. But a new Rasmussen poll just came 
out just a very short while ago, and it has our 
approval rating at 55 percent and going up. The 
stock market has hit record numbers, as you 
know. And there has been a tremendous surge of 
optimism in the business world, which is -- to me 
means something much different than it used to. It 
used to mean, "Oh, that's good." Now it means, 
"That's good for jobs." Very different.

Plants and factories are already starting to move 
back into the United States, and big league -- Ford, 
General Motors, so many of them. I'm making this 
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presentation directly to the American people, with the media present, which is an honor to have you. 
This morning, because many of our nation's reporters and folks will not tell you the truth, and will not 
treat the wonderful people of our country with the respect that they deserve. And I hope going forward 
we can be a little bit -- a little bit different, and maybe get along a little bit better, if that's possible. 
Maybe it's not, and that's OK, too.

TRUMP: Unfortunately, much of the media in Washington, D.C., along with New York, Los Angeles in 
particular, speaks not for the people, but for the special interests and for those profiting off a very, very 
obviously broken system. The press has become so dishonest that if we don't talk about, we are doing 
a tremendous disservice to the American people. Tremendous disservice. We have to talk to find out 
what's going on, because the press honestly is out of control. The level of dishonesty is out of control.

I ran for president to present the citizens of our country. I am here to change the broken system so it 
serves their families and their communities well. I am talking -- and really talking on this very entrenched 
power structure, and what we're doing is we're talking about the power structure; we're talking about 
its entrenchment. As a result, the media is going through what they have to go through too often times 
distort - not all the time - and some of the media is fantastic, I have to say - they're honest and fantastic.

But much of it is not a - the distortion -- and we'll talk about it, you'll be able to ask me questions about 
it. But we're not going to let it happen, because I'm here again, to take my message straight to the 
people. As you know, our administration inherited many problems across government and across the 
economy. To be honest, I inherited a mess. It's a mess. At home and abroad, a mess. Jobs are pouring 
out of the country; you see what's going on with all of the companies leaving our country, going to 
Mexico and other places, low pay, low wages, mass instability overseas, no matter where you look. The 
middle east is a disaster. North Korea - we'll take care of it folks; we're going to take care of it all. I just 
want to let you know, I inherited a mess.

Beginning on day one, our administration went to work to tackle these challenges. On foreign affairs, 
we've already begun enormously productive talks with many foreign leaders, much of it you've covered, 
to move forward towards stability, security and peace in the most troubled regions of the world, which 
there are many. We have had great conversations with the United Kingdom, and meetings. Israel, 
Mexico, Japan, China and Canada, really, really productive conversations. I would say far more 
productive than you would understand.

We've even developed a new council with Canada to promote women's business leaders and 
entrepreneurs. It's very important to me, very important to my daughter Ivanka. I have directed our 
defense community headed by our great general, now Secretary Mattis. He's over there now working 
very hard to submit a plan for the defeat of ISIS, a group that celebrates the murder and torture of 
innocent people in large sections of the world. It used to be a small group, now it's in large sections of 
the world.

They've spread like cancer. ISIS has spread like cancer - another mess I inherited. And we have 
imposed new sanctions on the nation of Iran, whose totally taken advantage of our previous 
administration, and they're the world's top sponsor of terrorism, and we're not going to stop until that 
problem is properly solved. And it's not properly solved now, it's one of the worst agreements I've ever 
seen drawn by anybody. I've ordered plan to begin building for the massive rebuilding of the United 
States military. Had great support from the Senate, I've had great from Congress, generally.

We've pursued this rebuilding in the hopes that we will never have to use this military, and I will tell you 
that is my - I would be so happy if we never had to use it. But our country will never have had a military 
like the military we're about to build and rebuild. We have the greatest people on earth in our military, 
but they don't have the right equipment and their equipment is old. I used it; I talked about it at every 
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stop. Depleted, it's depleted - it won't be depleted for long. And I think one of the reason I'm standing 
here instead of other people is that frankly, I talked about we have to have a strong military.

We have to have a strong law enforcement also. So we do not go abroad in the search of war, we really 
are searching for peace, but its peace through strength. At home, we have begun the monumental task 
of returning the government back to the people on a scale not seen in many, many years. In each of 
these actions, I'm keeping my promises to the American people. These are campaign promises. Some 
people are so surprised that we're having strong borders.

Well, that's what I've been talking about for a year and a half, strong borders. They're so surprised, oh, 
he having strong borders, well that's what I've been talking about to the press and to everybody else. 
One promise after another after years of politicians lying to you to get elected. They lied to the American 
people in order to get elected. Some of the things I'm doing probably aren't popular but they're 
necessary for security and for other reasons.

And then coming to Washington and pursuing their own interests which is more important to many 
politicians. I'm here following through on what I pledged to do. That's all I'm doing. I put it out before the 
American people, got 306 electoral college votes. I wasn't supposed to get 222. They said there's no 
way to get 222, 230's impossible.

270 which you need, that was laughable. We got 306 because people came out and voted like they've 
never seen before so that's the way it goes. I guess it was the biggest electoral college win since Ronald 
Reagan. In other words, the media's trying to attack our administration because they know we are 
following through on pledges that we made and they're not happy about it for whatever reason.

And - but a lot of people are happy about it. In fact, I'll be in Melbourne, Florida five o'clock on Saturday 
and I heard - just heard that the crowds are massive that want to be there. I turn on the T.V., open the 
newspapers and I see stories of chaos. Chaos. Yet it is the exact opposite. This administration is running 
like a fine- tuned machine, despite the fact that I can't get my cabinet approved.

And they're outstanding people like Senator Dan Coats who's there, one of the most respected men of 
the Senate. He can't get approved. How do you not approve him? He's been a colleague - highly 
respected. Brilliant guy, great guy, everybody knows it. We're waiting for approval. So we have a 
wonderful group of people that's working very hard, that's being very much misrepresented about and 
we can't let that happen.

So, if the Democrats who have - all you have to do is look at where they are right now. The only thing 
they can do is delay because they screwed things up royally, believe me. Let me list to you some of the 
things that we've done in just a short period of time. I just got here. And I got here with no cabinet. 
Again, each of these actions is a promise I made to the American people.

I'll go over just some of them and we have a lot happening next week and in the weeks - in the weeks 
coming. We've withdrawn from the job-killing disaster known as Trans Pacific Partnership. We're going 
to make trade deals but we're going to have one on one deals, bilateral. We're going to have one on 
one deals.

We've directed the elimination of regulations that undermine manufacturing and call for expedited 
approval of the permits needed for America and American infrastructure and that means plant, 
equipment, roads, bridges, factories. People take 10, 15, 20 years to get disapproved for a factory. They 
go in for a permit, it's many, many years. And then at the end of the process -- they spend 10s of 
millions of dollars on nonsense and at the end of the process, they get rejected.
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Now, they may be rejected with me but it's going to be a quick rejection. Not going to take years. But 
mostly it's going to be an acceptance. We want plants built and we want factories built and we want 
the jobs. We don't want the jobs going to other countries. We've imposed a hiring freeze on non-
essential federal workers. We've imposed a temporary moratorium on new federal regulations.

We've issued a game-changing new rule that says for each one new regulation, two old regulations 
must be eliminated. Makes sense. Nobody's ever seen regulations like we have. You go to other 
countries and you look at indexes (ph) they have and you say "let me see your regulations" and they're 
fraction, just a tiny fraction of what we have. And I want regulations because I want safety, I want 
environmental - all environmental situations to be taken properly care of. It's very important to me. But 
you don't need four or five or six regulations to take care of the same thing.

We've stood up for the men and women of law enforcement, directing federal agencies to ensure they 
are protected from crimes of violence. We've directed the creation of a task force for reducing violent 
crime in America, including the horrendous situation -- take a look at Chicago and others, taking place 
right now in our inner cities. Horrible.

We've ordered the Department of Homeland Security and Justice to coordinate on a plan to destroy 
criminal cartels coming into the United States with drugs. We're becoming a drug infested nation. Drugs 
are becoming cheaper than candy bars. We are not going to let it happen any longer.

We've undertaken the most substantial border security measures in a generation to keep our nation 
and our tax dollars safe. And are now in the process of beginning to build a promised wall on the 
southern border, met with general -- now Secretary Kelly yesterday and we're starting that process. 
And the wall is going to be a great wall and it's going to be a wall negotiated by me. The price is going 
to come down just like it has on everything else I've negotiated for the government. And we are going to 
have a wall that works, not gonna have a wall like they have now which is either non-existent or a joke.

We've ordered a crackdown on sanctuary cities that refuse to comply with federal law and that harbor 
criminal aliens, and we have ordered an end to the policy of catch and release on the border. No more 
release. No matter who you are, release. We have begun a nationwide effort to remove criminal aliens, 
gang members, drug dealers and others who pose a threat to public safety. We are saving American 
lives every single day.

The court system has not made it easy for us. And are even creating a new office in Homeland Security 
dedicated to the forgotten American victims of illegal immigrant violence, which there are many. We 
have taken decisive action to keep radical Islamic terrorists out of our country. No parts are necessary 
and constitutional actions were blocked by judges, in my opinion, incorrect, and unsafe ruling. Our 
administration is working night and day to keep you safe, including reporters safe. And is vigorously 
defending this lawful order.

I will not back down from defending our country. I got elected on defense of our country. I keep my 
campaign promises, and our citizens will be very happy when they see the result. They already are, I 
can tell you that. Extreme vetting will be put in place and it already is in place in many places.

In fact, we had to go quicker than we thought because of the bad decision we received from a circuit 
that has been overturned at a record number. I have heard 80 percent, I find that hard to believe, that is 
just a number I heard, that they are overturned 80 percent of the time. I think that circuit is -- that circuit 
is in chaos and that circuit is frankly in turmoil. But we are appealing that, and we are going further.

We're issuing a new executive action next week that will comprehensively protect our country. So we'll 
be going along the one path and hopefully winning that, at the same time we will be issuing a new and 
very comprehensive order to protect our people. That will be done sometime next week, toward the 
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beginning or middle at the latest part. We have also taken steps to begin construction of the Keystone 
Pipeline and Dakota Access Pipelines. Thousands and thousands of jobs, and put new buy American 
measures in place to require American steel for American pipelines. In other words, they build a pipeline 
in this country, and we use the powers of government to make that pipeline happen, we want them to 
use American steel. And they are willing to do that, but nobody ever asked before I came along. Even 
this order was drawn and they didn't say that.

TRUMP: And I'm reading the order, I'm saying, why aren't we using American steel? And they said, 
that's a good idea, we put it in. To drain the swamp of corruption in Washington, D.C., I've started by 
imposing a five-year lobbying ban on White House officials and a lifetime ban on lobbying for a foreign 
government.

We've begun preparing to repeal and replace Obamacare. Obamacare is a disaster, folks. It is's 
disaster. I know you can say, oh, Obamacare. I mean, they fill up our alleys with people that you wonder 
how they get there, but they are not the Republican people our that representatives are representing.

So we've begun preparing to repeal and replace Obamacare, and are deep in the midst of negotiations 
on a very historic tax reform to bring our jobs back, to bring our jobs back to this country. Big league. 
It's already happening. But big league.

I've also worked to install a cabinet over the delays and obstruction of Senate Democrats. You've seen 
what they've done over the last long number of years. That will be one of the great cabinets ever 
assembled in American history.

You look at Rex Tillerson. He's out there negotiating right now. General Mattis I mentioned before, 
General Kelly. We have great, great people. Mick is with us now. We have great people.

Among their responsibilities will be ending the bleeding of jobs from our country and negotiating fair 
trade deals for our citizens.

Now look, fair trade. Not free, fair. If a country is taking advantage of us, not going to let that happen 
anymore. Every country takes advantage of us almost. I may be able to find a couple that don't. But for 
the most part, that would be a very tough job for me to do.

Jobs have already started to surge. Since my election, Ford announced it will abandon its plans to build 
a new factory in Mexico, and will instead invest $700 million in Michigan, creating many, many jobs.

Fiat Chrysler announced it will invest $1 billion in Ohio and Michigan, creating 2,000 new American jobs. 
They were with me a week ago. You know you were here.

General Motors likewise committed to invest billions of dollars in its American manufacturing operation, 
keeping many jobs here that were going to leave. And if I didn't get elected, believe me, they would 
have left. And these jobs and these things that I'm announcing would never have come here.

Intel just announced that it will move ahead with a new plant in Arizona that probably was never going 
to move ahead with. And that will result in at least 10,000 American jobs.

Walmart announced it will create 10,000 jobs in the United States just this year because of our various 
plans and initiatives. There will be many, many more, many more, these are a few that we're naming.

Other countries have been taking advantage of us for decades -- decades, and decades, and decades, 
folks. And we're not going to let that happen anymore. Not going to let it happen.
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And one more thing, I have kept my promise to the American people by nominating a justice of the 
United States Supreme Court, Judge Neil Gorsuch, who is from my list of 20, and who will be a true 
defender of our laws and our Constitution, highly respected, should get the votes from the Democrats. 
You may not see that. But he'll get there one way or the other. But he should get there the old-
fashioned way, and he should get those votes.

This last month has represented an unprecedented degree of action on behalf of the great citizens of 
our country. Again, I say it. There has never been a presidency that's done so much in such a short 
period of time. And we have not even started the big work yet. That starts early next week.

Some very big things are going to be announced next week. So we are just getting started. We will be 
giving a speech, as I said, in Melbourne, Florida, at 5:00 p.m. I hope to see you there.

And with that, I just say, God bless America, and let's take some questions.

Mara (ph), Mara (ph), go ahead. You were cut off pretty violently at our last news conference.

QUESTION: (OFF-MIKE)

TRUMP: Mike Flynn is a fine person, and I asked for his resignation. He respectfully gave it. He is a man 
who there was a certain amount of information given to Vice President Pence, who is with us today. And 
I was not happy with the way that information was given.

He didn't have to do that, because what he did wasn't wrong -- what he did in terms of the information 
he saw. What was wrong was the way that other people, including yourselves in this room, were given 
that information, because that was classified information that was given illegally. That's the real 
problem.

And, you know, you can talk all you want about Russia, which was all a, you know, fake news, 
fabricated deal, to try and make up for the loss of the Democrats and the press plays right into it. In fact, 
I saw a couple of the people that were supposedly involved with all of this -- that they know nothing 
about it; they weren't in Russia; they never made a phone call to Russia; they never received a phone 
call.

It's all fake news. It's all fake news. The nice thing is, I see it starting to turn, where people are now 
looking at the illegal -- I think it's very important -- the illegal, giving out classified information. It was -- 
and let me just tell you, it was given out like so much.

I'll give you an example. I called, as you know, Mexico. It was a very, very confidential, classified call. But 
I called Mexico. And in calling Mexico, I figured, oh, well that's -- I spoke to the president of Mexico; I 
had a good call. All of a sudden, it's out there for the world to see. It's supposed to be secret. It's 
supposed to be either confidential or classified, in that case.

Same thing with Australia. All of a sudden, people are finding out exactly what took place. The same 
thing happened with respect to General Flynn. Everybody saw this. And I'm saying -- the first thing I 
thought of when I heard about it is: How does the press get this information that's classified? How do 
they do it?

You know why? Because it's an illegal process and the press should be ashamed of themselves. But 
more importantly, the people that gave out the information to the press should be ashamed of 
themselves, really ashamed.

Yes, go ahead.
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QUESTION: (OFF-MIKE)

TRUMP: Because when I looked at the information, I said, "I don't think he did anything wrong; if 
anything, he did something right." He was coming into office. He looked at the information. He said, 
"Huh, that's fine." That's what they're supposed to do. They're supposed to -- he didn't just call Russia. 
He called and spoke to both ways, I think there were 30-some-odd countries. He's doing the job.

You know, he was doing his job. The thing is, he didn't tell our vice president properly, and then he said 
he didn't remember. So either way, it wasn't very satisfactory to me. And I have somebody that I think 
will be outstanding for the position. And that also helps, I think, in the making of my decision.

But he didn't tell the vice president of the United States the facts. And then he didn't remember. And 
that just wasn't acceptable to me.

Yes?

QUESTION: (inaudible) clarification here. During your campaign, did anyone from your team (inaudible) 
Russian government or Russian intelligence? And if so, what was the nature of those conversations 
(inaudible)? TRUMP: The failing New York Times wrote a big, long front-page story yesterday. And it was 
very much discredited, as you know. It was -- it's a joke. And the people mentioned in the story, I notice 
they were on television today saying they never even spoke to Russia. They weren't even a part, really -- 
I mean, they were such a minor part. They -- I hadn't spoken to them.

I think the one person -- I don't think I've ever spoken to him. I don't think I've ever met him. And he 
actually said he was a very low-level member of I think a committee for a short period of time. I don't 
think I ever met him. Now, it's possible that I walked into a room and he was sitting there, but I don't 
think I ever met him. I didn't talk to him ever. And he thought it was a joke.

The other person said he never spoke to Russia; never received a call. Look at his phone records, et 
cetera, et cetera. And the other person, people knew that he represented various countries, but I don't 
think he represented Russia, but knew that he represented various countries. That's what he does. I 
mean, people know that.

That's Mr. Manafort, who's -- by the way, who's by the way a respected man. He's a respected man. 
But I think he represented the Ukraine or Ukraine government or somebody, but everybody -- people 
knew that. Everybody knew that.

So, these people -- and he said that he has absolutely nothing to do and never has with Russia. And he 
said that very forcefully. I saw his statement. He said it very forcefully. Most of the papers don't print it 
because that's not good for their stories.

TRUMP: So the three people that they talked about all totally deny it. And I can tell you, speaking for 
myself, I own nothing in Russia. I have no loans in Russia. I don't have any deals in Russia. President 
Putin called me up very nicely to congratulate me on the win of the election.

He then, called me up extremely nicely to congratulate me on the inauguration, which was terrific. But 
so did many other leaders, almost all other leaders from almost all of the country. So that's the extent.

Russia is fake news. Russia -- this is fake news put out by the media. The real news is the fact that 
people, probably from the Obama administration because they're there, because we have our new 
people going in place, right now.
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As you know, Mike Pompeo has -- has now taken control of the CIA, James Comey at FBI, Dan Coats is 
waiting to be approved, I mean he is a senator and a highly respected one and he's still waiting to be 
approved. But our new people are going in.

And just while you're at it, because you mentioned this, Wall Street Journal did a story today that was 
almost as disgraceful as the failing New York Time's story, yesterday. And it talked about -- these are 
(ph) front page.

So director of national intelligence just put out, acting a statement, any suggestion that the United 
States intelligence community, this was just given to us, is withholding information and not providing the 
best possible intelligence to the president and his national security team is not true.

So they took this front page story out of The Wall Street Journal top and they just wrote the story that its 
not true. And I'll tell you something, I'll be honest, because I sort of enjoy this back and forth that I guess 
I have all my life but I've never seen more dishonest media than frankly, the political media. I thought the 
financial media was much better, much more honest.

But I will say that, I never get phone calls from the media. How did they write a story like that in The Wall 
Street Journal without asking me or how did they write a story in The New York Times, put it on front 
page?

That was like the story they wrote about the women and me, front page, big massive story. And it was 
nasty and then they called, they said we never said that, we like Mr. Trump. They called up my office, 
we like Mr. Trump, we never said that.

And it was totally -- they totally misrepresented those very wonderful women, I have to tell you, totally 
misrepresented. I said give us the retraction. They never gave us a retraction and frankly, I then went on 
to other things.

OK, go ahead.

QUESTION: (OFF-MIKE) said today that you have big intellectual margins (inaudible) 300 or more (ph), or 
350 (ph) electoral (ph) votes. President Obama about 365 (OFF-MIKE).

(CROSSTALK)

TRUMP: Yeah.

QUESTION: Obama (OFF-MIKE) 426 on (OFF-MIKE). So why should Americans...

(CROSSTALK)

TRUMP: ...I'm skipping that information, I don't know, I was just given (ph) we had a very, very big 
margin.

QUESTION: (OFF-MIKE) why should Americans trust you (OFF-MIKE) the information (OFF-MIKE)?

TRUMP: Well, I don't know, I was given that information. I was given -- I actually, I've seen that 
information around. But it was a very substantial victory, do you agree with that? OK thank you, that's...

(CROSSTALK)

TRUMP: Go ahead Sir, yes?
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QUESTION: Can you tell us in determining that Lieutenant General Flynn did -- whether there was no 
wrongdoing in your mind, what evidence was weighed? Did you ask for transcripts of these telephone 
intercepts with Russian officials, particularly the Ambassador Sergey Kislyak, who he was 
communicating with?

What-- what evidence did you weigh to determine that there was no wrongdoing? Further to that, Sir, 
you said on a couple of locations this morning, you are going to aggressively pursue the source of these 
leaks.

TRUMP: We are.

QUESTION: Can we ask what you're going to do and also, we've heard about a -- a review of the 
intelligence community headed up by Steven Feinberg, what can you tell us about that?

TRUMP: Well, first of all about that, we now have Dan Coats, hopefully soon, Mike Pompeo and James 
Comey and they're in position so I hope that we'll be able to straighten that out without using anybody 
else.

The gentleman you mentioned is a very talented man, very successful man and he's offered his services 
and you know, it's something we may take advantage of. But I don't think we're need that at all 
because of the fact that you know, I think that we are gonna be able to straighten it out very easily on its 
own.

As far as the general's concerned, when I first heard about it, I said huh, that doesn't sound wrong. My 
counsel came, Don McGahn, White House Counsel, and he told me and I asked him, he can speak very 
well for himself. He said he doesn't think anything is wrong, you know, really didn't think.

It was really, what happened after that but he didn't think anything was done wrong. I didn't either 
because I waited a period of time and I started to think about it, I said "well I don't see" -- to me, he was 
doing the job.

The information was provided by -- who I don't know, Sally Yates. And I was a little surprised because I 
said "doesn't sound like he did anything wrong there." But he did something wrong with respect to the 
vice president and I thought that was not acceptable. As far as -- as far as the actual making the call, 
fact I've watched various programs and I've read various articles where he was just doing his job.

That was very normal. You know, first everybody got excited because they thought he did something 
wrong. After they thought about it, it turned out he was just doing his job. So -- and I do. And by the 
way, with all of that being said, I do think he's a fine man.

QUESTION: Sir, if I could, on the leaks -- on the leaks, sir...

TRUMP: ...Go ahead. Finish off then I'll get you.

QUESTION: I'm sorry. What will you do on the leaks? You've said twice today...

TRUMP: ...Yes, we're looking at them very -- very, very serious. I've gone to all of the folks in charge of 
the various agencies and we're -- I've actually called the Justice Department to look into the leaks. 
Those are criminal leaks. They're put out by people either in agencies -- I think you'll see it stopping 
because now we have our people in. You know, again, we don't have our people in because we can't 
get them approved by the Senate.

We just had Jeff Sessions approved. Injustice, as an example (ph). So, we are looking into that very 
seriously. It's a criminal act. You know what I say, when I -- when I was called out on Mexico, I was 

J.R.096

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 31 of 119

J.A. 357

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 60 of 300 Total Pages:(360 of 822)



shocked because all this equipment, all this incredible phone equipment -- when I was called out on 
Mexico, I was -- honestly, I was really, really surprised.

But I said "you know, it doesn't make sense. That won't happen" but that wasn't that important a call, it 
was fine, I could show it to the world and he could show it to the world, the president who's a very fine 
man, by the way. Same thing with Australia. I said "that's terrible that it was leaked" but it wasn't that 
important. But then I said to myself "what happens when I'm dealing with the problem of North Korea?"

What happens when I'm dealing with the problems in the Middle East? Are you folks going to be 
reporting all of that very, very confidential information, very important, very -- you know, I mean at the 
highest level? Are you going to be reporting about that too? So, I don't want classified information 
getting out to the public and in a way that was almost a test.

So I'm dealing with Mexico, I'm dealing with Argentina, we were dealing on this case with Mike Flynn. All 
this information gets put into the "Washington Post" and gets put into the "New York Times" and I'm 
saying "what's going to happen when I'm dealing on the Middle East? What's going to happen when I'm 
dealing with really, really important subjects like North Korea?

We got to stop it. That's why it's a criminal penalty.

QUESTION: I just want to get you to clarify this very important point. Can you say definitively that nobody 
on your campaign had any contacts with the Russians during the campaign? And on the leaks, is it fake 
news or are these real leaks?

TRUMP: Well the leaks are real. You're the one that wrote about them and reported them, I mean the 
leaks are real. You know what they said, you saw it and the leaks are absolutely real. The news is fake 
because so much of the news is fake. So one thing that I felt it was very important to do -- and I hope 
we can correct it. Because there's nobody I have more respect for -- well, maybe a little bit but the 
reporters, good reporters.

It's very important to me and especially in this position. It's very important. I don't mind bad stories. I can 
handle a bad story better than anybody as long as it's true and, you know, over a course of time, I'll 
make mistakes and you'll write badly and I'm OK with that. But I'm not OK when it is fake. I mean, I 
watch CNN, it's so much anger and hatred and just the hatred.

I don't watch it any more because it's very good -- he's saying no. It's OK, Jim (ph). It's OK, Jim (ph), 
you'll have your chance. But I watch others too. You're not the only one so don't feel badly. But I think it 
should be straight. I think it should be -- I think it would be frankly more interesting. I know how good 
everybody's ratings are right now but I think that actually -- I think that'd actually be better.

People -- I mean, you have a lower approval rate than Congress. I think that's right. I don't know, Peter 
(ph), is that one right? Because you know I think they have lower -- I heard lower than Congress. But 
honestly, the public would appreciate it, I'd appreciate it -- again, I don't mind bad stories when it's true 
but we have an administration where the Democrats are making it very difficult.

TRUMP: I think we're setting a record or close to a record in the time of approval of a cabinet. I mean, 
the numbers are crazy. When I'm looking, some of them had them approved immediately.

I'm going forever and I still have a lot of people that we're waiting for. And that's all they're doing, is 
delaying. And you look at Schumer and the mess that he's got over there and they have nothing going. 
The only thing they can do is delay. And, you know, I think that they'd be better served by, you know, 
approving and making sure that they're happy and everybody's good.
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And sometimes -- I mean, I know President Obama lost three or four, and you lose them on the way, 
and that's OK. That's fine. But I think it would -- I think they would be much better served, John, if they 
just went through the process quickly. This is pure delay tactics.

And they say it, and everybody understands it. Yeah, go ahead, Jimmy.

QUESTION: (OFF-MIKE)

TRUMP: Well, I had nothing to do with it. I have nothing to do with Russia. I told you, I have no deals 
there, I have no anything. Now, when WikiLeaks, which I had nothing to do with, comes out and 
happens to give, they're not giving classified information. They're giving stuff -- what was said at an 
office about Hillary cheating on the debates.

Which, by the way, nobody mentions. Nobody mentions that Hillary received the questions to the 
debates. Can you imagine -- seriously -- can you imagine if I received the questions? It would be the 
electric chair. OK, he should be put in the electric -- you would even call for the reinstitution of the death 
penalty, OK. Maybe not you John. Yes? We'll do you next Jim, I do you next(ph).

QUESTION: (OFF-MIKE) clarify --

TRUMP: Yes, yes, sure

QUESTION: Did you direct Mike Flynn to discuss sanctions with the Russian ambassador --

TRUMP: No, I didn't.

QUESTION: -- prior to your -- TRUMP: No, I didn't.

QUESTION: -- inauguration.

TRUMP: No, I didn't.

QUESTION: And then fired him --

TRUMP: Excuse me.

QUESTION: (OFF-MIKE)

TRUMP: No, I fired him because of what he said to Mike Pence. Very simple. Mike was doing his job. He 
was calling countries and his counterparts. So, it certainly would have been OK with me if he did it. I 
would have directed him to do it if I thought he wasn't doing it.

I didn't direct him, but I would have directed him because that's his job. And it came out that way -- and 
in all fairness, I watched Dr. Charles Krauthammer the other night say he was doing his job and I agreed 
with him. And since then, I've watched many other people say that.

No, I didn't direct him, but I would have directed him if he didn't do it. OK? Jim?

QUESTION: Thank you very much, and just for the record, we don't hate you. I don't hate you.

TRUMP: OK.

QUESTION: So, pass that along --

TRUMP: Ask -- ask Jeff Zucker how he got his job. OK?
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QUESTION: If I may follow up on some of the questions that have taken place so far here, sir --

TRUMP: Well, that's -- well, you know, we do have other people. You do have other people and your 
ratings aren't as good as some of the other people that are waiting.

QUESTION: It's pretty good right now, actually.

TRUMP: OK, go ahead, John.

QUESTION: If I may ask, sir, you said earlier that WikiLeaks was revealing information about the Hillary 
Clinton campaign during the election cycle. You welcomed that. At one time --

TRUMP: I was OK with it.

QUESTION: -- you said -- you said that you loved WikiLeaks. At another campaign press conference you 
called on the Russians to find the missing 30,000 e-mails. I'm wondering, sir, if you -- TRUMP: Well, she 
was actually missing 33 and then that got extended with a pile after that.

QUESTION: Then(ph), your(ph) numbers(ph) were off too.

TRUMP: No -- no, but I did say 30. But it was actually higher than that.

QUESTION: If -- if I may ask you, sir, it -- it sounds as though you do not have much credibility here when 
it comes to leaking if that is something that you encouraged during(ph) the campaign --

TRUMP: OK, fair question. Ready?

QUESTION: Well, if I may ask you that --

TRUMP: No -- no, but let me do one at a time.

QUESTION: If I may as a follow up?

TRUMP: Do you mind?

QUESTION: Yes, sir.

TRUMP: All right. So, in one case, you're talking about highly classified information. In the other case, 
you're talking about John Podesta saying bad things about the boss. I will say this, if John Podesta said 
that about me and he was working for me, I would have fired him so fast your head would have spun.

He said terrible things about her. But it wasn't classified information. But in one case, you're talking 
about classified -- regardless, if you look at the RNC, we had a very strong -- at my suggestion -- and I 
give Reince great credit for this -- at my suggestion, because I know something about this world, I said I 
want a very strong defensive mechanism.

I don't want to be hacked. And we did that. And you have seen that they tried to hack us and they 
failed. The DNC did not do that. And if they did it, they could not have been hacked. But they were 
hacked and terrible things came in. And, you know, the only thing that I do think is unfair is some of the 
things were so -- they were -- when I heard some of those things I picked up the papers the next 
morning and said, oh, this is going to be front page, it wasn't even in the papers.
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Again, if I had that happen to me, it would be the biggest story in the history of publishing or the head of 
newspapers. I would have been headline in every newspaper. I mean, think of it. They gave her the 
questions to a debate and she -- and she should have reported herself.

Why did Hillary Clinton announce that, "I'm sorry, but I have been given the questions to a debate or a 
town hall, and I feel that it's inappropriate, and I want to turn in CNN for not doing a good job." 
QUESTION: And if I may follow up on that, just something that Jonathan Karl (ph) was asking you about. 
You said that the leaks are real, but the news is fake. I guess I don't understand. It seems that there's a 
disconnect there. If the information coming from those leaks is real, then how can the stories be fake?

TRUMP: The reporting is fake. Look, look...

(CROSSTALK)

TRUMP: You know what it is? Here's the thing. The public isn't -- you know, they read newspapers, they 
see television, they watch. They don't know if it's true or false because they're not involved. I'm involved. 
I've been involved with this stuff all my life. But I'm involved. So I know when you're telling the truth or 
when you're not. I just see many, many untruthful things.

And I'll tell you what else I see. I see tone. You know the word "tone." The tone is such hatred. I'm really 
not a bad person, by the way. No, but the tone is such -- I do get good ratings, you have to admit that -- 
the tone is such hatred.

I watched this morning a couple of the networks. And I have to say, Fox & Friends in the morning, 
they're very honorable people. They're very -- not because they're good, because they hit me also when 
I do something wrong. But they have the most honest morning show. That's all I can say. It's the most 
honest.

But the tone, Jim. If you look -- the hatred. The, I mean, sometimes -- sometimes somebody gets...

(CROSSTALK)

TRUMP: Well, you look at your show that goes on at 10 o'clock in the evening. You just take a look at 
that show. That is a constant hit. The panel is almost always exclusive anti-Trump. The good news is he 
doesn't have good ratings. But the panel is almost exclusive anti-Trump. And the hatred and venom 
coming from his mouth; the hatred coming from other people on your network.

Now, I will say this. I watch it. I see it. I'm amazed by it. And I just think you'd be a lot better off, I honestly 
do. The public gets it, you know. Look, when I go to rallies, they turn around, they start screaming at 
CNN. They want to throw their placards at CNN. You know.

I -- I think you would do much better by being different. But you just take a look. Take a look at some of 
your shows in the morning and the evening. If a guest comes out and says something positive about 
me, it's -- it's brutal.

Now, they'll take this news conference -- I'm actually having a very good time, OK? But they'll take this 
news conference -- don't forget, that's the way I won. Remember, I used to give you a news conference 
every time I made a speech, which was like every day. OK?

(CROSSTALK)

TRUMP: No, that's how I won. I won with news conferences and probably speeches. I certainly didn't 
win by people listening to you people. That's for sure. But I'm having a good time.
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Tomorrow, they will say, "Donald Trump rants and raves at the press." I'm not ranting and raving. I'm 
just telling you. You know, you're dishonest people. But -- but I'm not ranting and raving. I love this. I'm 
having a good time doing it.

But tomorrow, the headlines are going to be, "Donald Trump rants and raves." I'm not ranting and 
raving.

Go ahead.

QUESTION: If I may, just one more followup...

TRUMP: Should I let him have a little bit more? What do you think, Peter? Peter, should I have -- let him 
have a little bit more?

Sit down. Sit down. We'll...

(CROSSTALK)

QUESTION: Just because of the attack of fake news and attacking our network, I just want to ask you, 
sir...

TRUMP: I'm changing it from fake news, though.

QUESTION: Doesn't that under...

TRUMP: Very fake news.

QUESTION: ... I know, but aren't you...

(LAUGHTER)

TRUMP: Go ahead.

QUESTION: Real news, Mr. President, real news.

TRUMP: And you're not related to our new...

QUESTION: I am not related, sir. No. I do like the sound of Secretary Acosta, I must say.

TRUMP: I looked -- you know, I looked at that name. I said, wait a minute, is there any relation there? 
Alex Acosta.

QUESTION: I'm sure you checked that out, sir.

TRUMP: OK. Now I checked it -- I said -- they said, "No, sir." I said, "Do me a favor, go back and check 
the family tree."

QUESTION: But aren't you -- aren't you concerned, sir, that you are undermining the people's faith in the 
First Amendment, freedom of the press, the press in this country, when you call stories you don't like 
"fake news"? Why not just say it's a story I don't like.

TRUMP: I do that.

QUESTION: When you call it "fake news," you're undermining confidence in our news media (inaudible) 
important.
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TRUMP: No, no. I do that. Here's the thing. OK. I understand what you're -- and you're right about that, 
except this. See, I know when I should get good and when I should get bad. And sometimes I'll say, 
"Wow, that's going to be a great story." And I'll get killed.

I know what's good and bad. I'd be a pretty good reporter, not as good as you. But I know what's good. 
I know what's bad. And when they change it and make it really bad, something that should be positive 
-- sometimes something that should be very positive, they'll make OK. They'll even make it negative.

So I understand it. So, because I'm there. I know what was said. I know who's saying it. I'm there. So it's 
very important to me.

Look, I want to see an honest press. When I started off today by saying that it's so important to the 
public to get an honest press. The press -- the public doesn't believe you people anymore. Now, maybe 
I had something to do with that. I don't know. But they don't believe you. If you were straight and really 
told it like it is, as Howard Cosell used to say, right?

Of course, he had some questions also. But if you were straight, I would be your biggest booster. I 
would be your biggest fan in the world, including bad stories about me. But if you go - as an example, 
you're CNN, I mean it's story after story after story is bad. I won. I won. And the other thing, chaos 
because zero chaos. We are running - this is a fine-tuned machine and Reince happens to be doing a 
good job but half of his job is putting out lies by the press (ph).

You know, I said to him yesterday this whole Russia scam that you guys are building so that you don't 
talk about the real subject which is illegal leaks, but I watched him yesterday working so hard to try and 
get that story proper. And I'm saying "here's my chief of staff," a really good guy, did a phenomenal job 
at RNC. I mean, he won the election, right?

We won the presidency. We got some senators, we got some - all over the country, you take a look, 
he's done a great job. And I said to myself, you know - and I said to somebody that was in the room, I 
said "you take a look at Reince, he's working so hard just putting out fires that are fake fires." I mean, 
they're fake. They're not true. And isn't that a shame because he'd rather be working on healthcare, 
he'd rather be working on tax reform, Jim (ph).

I mean that. I would be your biggest fan in the world if you treated me right. I sort of understand there's 
a certain bias maybe by Jeff (ph) or somebody, you know - you know, whatever reason. But - and I 
understand that. But you've got to be at least a little bit fair and that's why the public sees it. They see it. 
They see it's not fair. You take a look at some of your shows and you see the bias and the hatred.

And the public is smart, they understand it. Go ahead.

QUESTION: (inaudible) ...for those who believe that there is something to it, is there anything that you 
have learned over the last few weeks that you might be able to reveal that might ease their concerns 
that this isn't fake news? And second...

TRUMP: ...I think they don't believe it. I don't think the public - that's why the Rasmussen poll just has 
me through the roof. I don't think they believe it. Well, I guess one of the reasons I'm here today is to tell 
you the whole Russian thing, that's a ruse. That's a ruse. And by the way, it would be great if we could 
get along with Russia, just so you understand that.

Now tomorrow, you'll say "Donald Trump wants to get along with Russia, this is terrible." It's not terrible. 
It's good. We had Hillary Clinton try and do a reset. We had Hillary Clinton give Russia 20 percent of the 
uranium in our country. You know what uranium is, right? This thing called nuclear weapons like lots of 
things are done with uranium including some bad things.
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Nobody talks about that. I didn't do anything for Russia. I've done nothing for Russia. Hillary Clinton gave 
them 20 percent of our uranium. Hillary Clinton did a reset, remember? With the stupid plastic button 
that made us all look like a bunch of jerks. Here, take a look. He looked at her like, what the hell is she 
doing with that cheap plastic button?

Hillary Clinton - that was the reset, remember it said reset? Now if I do that, oh, I'm a bad guy. If we 
could get along with Russia, that's a positive thing. We have a very talented man, Rex Tillerson, who's 
going to be meeting with them shortly and I told him. I said "I know politically it's probably not good for 
me." The greatest thing I could do is shoot that ship that's 30 miles off shore right out of the water.

Everyone in this country's going to say "oh, it's so great." That's not great. That's not great. I would love 
to be able to get along with Russia. Now, you've had a lot of presidents that haven't taken that tack. 
Look where we are now. Look where we are now. So, if I can - now, I love to negotiate things, I do it 
really well, and all that stuff. But - but it's possible I won't be able to get along with Putin.

Maybe it is. But I want to just tell you, the false reporting by the media, by you people, the false, horrible, 
fake reporting makes it much harder to make a deal with Russia. And probably Putin said "you know." 
He's sitting behind his desk and he's saying "you know, I see what's going on in the United States, I 
follow it closely. It's going to be impossible for President Trump to ever get along with Russia because of 
all the pressure he's got with this fake story." OK?

And that's a shame because if we could get along with Russia - and by the way, China and Japan and 
everyone. If we could get along, it would be a positive thing, not a negative thing.

QUESTION: Is tax reform on the line (ph)?

QUESTION: Mr. President? Mr. President? Mr. President, since you...

TRUMP: Tax reform is going to happen fairly quickly. We're doing Obamacare. We're in final stages. We 
should be submitting the initial plan in March, early March, I would say. And we have to, as you know, 
statutorily and for reasons of budget, we have to go first. It's not like, frankly, the tax would be easier, in 
my opinion, but for statutory reasons and for budgetary reasons, we have to submit the healthcare 
sooner.

So we'll be submitting healthcare sometime in early March, mid- March. And after that, we're going to 
come up, and we're doing very well on tax reform.

Yes?

QUESTION: Mr. President, you mentioned Russia. Let's talk about some serious issues that have come 
up in the last week that you have had to deal with as president of the United States.

TRUMP: OK.

QUESTION: You mentioned the vessel -- the spy vessel off the coast of the United States.

TRUMP: Not good.

QUESTION: There was a ballistic missile test that many interpret as a violation of an agreement between 
the two countries; and a Russian plane buzzed a U.S. destroyer.

TRUMP: Not good.

QUESTION: I listened to you during the campaign ...
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TRUMP: Excuse me, excuse me. When did it happen? It happened when, if you were Putin right now, 
you would say, "Hey, we're back to the old games with the United States; there's no way Trump can 
ever do a deal with us." Because the -- you have to understand. If I was just brutal on Russia right now, 
just brutal, people would say, you would say, "Oh, isn't that wonderful." But I know you well enough.

Then you would say, "Oh, he was too tough; he shouldn't have done that." Look, all of the...

(CROSSTALK)

QUESTION: I'm just trying to find out your orientation to those...

(CROSSTALK)

TRUMP: Wait a minute. Wait, wait. Excuse me just one second.

(CROSSTALK)

TRUMP: All of those things that you mentioned are very recent, because probably Putin assumes that 
he's not going to be able to make a deal with me because it's politically not popular for me to make a 
deal. So Hillary Clinton tries a re-set. It failed. They all tried. But I'm different than those people.

Go ahead.

QUESTION: How are you interpreting those moves? And what do you intend to do about them? Have 
you given Rex Tillerson any advice or counsel on how to deal?

TRUMP: I have. I have. And I'm so beautifully represented. I'm so honored that the Senate approved him. 
He's going to be fantastic.

Yes, I think that I've already...

QUESTION: Is Putin testing you, do you believe, sir?

TRUMP: No, I don't think so. I think Putin probably assumes that he can't make a deal with me anymore 
because politically it would be unpopular for a politician to make a deal. I can't believe I'm saying I'm a 
politician, but I guess that's what I am now.

Because, look, it would be much easier for me to be tough on Russia, but then we're not going to make 
a deal.

Now, I don't know that we're going to make a deal. I don't know. We might. We might not. But it would 
be much easier for me to be so tough -- the tougher I am on Russia, the better. But you know what? I 
want to do the right thing for the American people. And to be honest, secondarily, I want to do the right 
thing for the world.

If Russia and the United States actually got together and got along -- and don't forget, we're a very 
powerful nuclear country and so are they. There's no up-side. We're a very powerful nuclear country 
and so are they. I have been briefed. And I can tell you one thing about a briefing that we're allowed to 
say because anybody that ever read the most basic book can say it, nuclear holocaust would be like no 
other.

They're a very powerful nuclear country and so are we. If we have a good relationship with Russia, 
believe me, that's a good thing, not a bad thing.
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QUESTION: So when you say they're not good, do you mean that they are...

TRUMP: Who did I say is not good?

QUESTION: No, I read off the three things that have recently happened. Each one of them you said 
they're not good.

(CROSSTALK)

TRUMP: No, it's not good, but they happened.

QUESTION: But do they damage the relationship? Do they undermine...

TRUMP: They all happened recently.

No...

(CROSSTALK)

QUESTION: ... this country's ability to work with Russia?

TRUMP: They all happened recently. And I understand what they're doing because they're doing the 
same thing.

Now, again, maybe I'm not going to be able to do a deal with Russia, but at least I will have tried. And if I 
don't, does anybody really think that Hillary Clinton would be tougher on Russia than Donald Trump? 
Does anybody in this room really believe that? OK?

But I tell you one thing, she tried to make a deal. She had the re-set. She gave all that valuable uranium 
away. She did other things. You know, they say I'm close to Russia. Hillary Clinton gave away 20 
percent of the uranium in the United States. She's close to Russia.

QUESTION: Can we...

TRUMP: I gave -- you know what I gave to Russia? You know what I gave? Nothing.

QUESTION: Can we conclude there will be no response to these particular provocations?

TRUMP: I'm not going to tell you anything about what response I do. I don't talk about military response. 
I don't say I'm going into Mosul in four months. "We are going to attack Mosul in four months." Then 
three months later, "We are going to attack Mosul in one month." "Next week, we are going to attack 
Mosul."

In the meantime, Mosul is very, very difficult. Do you know why? Because I don't talk about military, and I 
don't talk about certain other things, you're going to be surprised to hear that. And by the way, my 
whole campaign, I'd say that. So I don't have to tell you. I don't want to be one of these guys that say, 
"Yes, here's what we're going to do." I don't have to do that. I don't have to tell you what I'm going to do 
in North Korea.

(CROSSTALK)

TRUMP: Wait a minute. I don't have to tell you what I'm going to do in North Korea. And I don't have to 
tell you what I'm going to do with Iran. You know why? Because they shouldn't know. And eventually, 
you guys are going to get tired of asking that question.
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TRUMP: So when you ask me what am I going to do with a ship, the Russian ship as an example, I'm 
not going to tell you. But hopefully, I won't have to do anything, but I'm not going to tell you.

OK.

QUESTION: Could I just ask you -- thank you very much, Mr. President. The trouble...

TRUMP: Where are you from?

QUESTION: BBC.

TRUMP: Here's another beauty.

QUESTION: That's a good line. Impartial, free and fair.

TRUMP: Yeah. Sure.

QUESTION: Mr. President...

TRUMP: Just like CNN right?

QUESTION: On the travel ban -- we could banter back and forth. On the travel ban would you accept 
that that was a good example of the smooth running of government...

TRUMP: Yeah, I do. I do. Let me tell you about this government...

QUESTION: Were there any mistakes...

TRUMP: Wait. Wait. I know who you are. Just wait.

Let me tell you about the travel ban. We had a very smooth rollout of the travel ban. But we had a bad 
court. Got a bad decision. We had a court that's been overturned. Again, may be wrong. But I think it's 
80 percent of the time, a lot.

We had a bad decision. We're going to keep going with that decision. We're going to put in a new 
executive order next week some time. But we had a bad decision.

That's the other thing that was wrong with the travel ban. You had Delta with a massive problem with 
their computer system at the airports. You had some people that were put out there, brought by very 
nice busses, and they were put out at various locations.

Despite that the only problem that we had is we had a bad court. We had a court that gave us what I 
consider to be, with great respect, a very bad decision. Very bad for the safety and security of our 
country. The rollout was perfect.

Now, what I wanted to do was do the exact same executive order, but said one thing. I said this to my 
people. Give them a one-month period of time. But Gen. Kelly, now Sec. Kelly, said if you do that, all 
these people will come in and (inaudible) the bad ones.

You do agree there are bad people out there, right? That not everybody that's like you. You have some 
bad people out there.
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Kelly said you can't do that. And he was right. As soon as he said it I said wow, never thought of it. I said 
how about one week? He said no good. You got to do it immediately because if you do it immediately 
they don't have time to come in.

Now nobody ever reports that. But that's why we did it quickly.

Now, if I would've done it a month, everything would've been perfect. The problem is we would've 
wasted a lot of time, and maybe a lot of lives because a lot of bad people would've come into our 
country.

Now in the meantime, we're vetting very, very strongly. Very, very strongly. But we need help. And we 
need help by getting that executive order passed.

QUESTION: Just a brief follow-up. But if it's so urgent, why not introduce...

TRUMP: Yes? Go ahead.

QUESTION: Thank you. I was just hoping that we could get a yes or no answer on one of these 
questions involving Russia. Can you say whether you are aware that anyone who advised your 
campaign had contacts with Russia during the course of the election?

TRUMP: Well I told you, Gen. Flynn obviously was dealing. So that's one person. But he was dealing, as 
he should have been.

QUESTION: During the election?

TRUMP: No. Nobody that I know of. Nobody...

QUESTION: So you're not aware of any contact during the course..

TRUMP: Look, look, look...

QUESTION: ... of the election?

TRUMP: How many times do I have to answer this question?

QUESTION: Can you just say yes or no? TRUMP: Russia is a ruse.

I know you have to get up and ask a question. It's so important.

Russia is a ruse. I have nothing to do with Russia. Haven't made a phone call to Russia in years. Don't 
speak to people from Russia. Not that I wouldn't. I just have nobody to speak to.

I spoke to Putin twice. He called me on the election. I told you this. And he called me on the 
inauguration, a few days ago.

We had a very good talk, especially the second one, lasted for a pretty long period of time. I'm sure you 
probably get it because it was classified. So I'm sure everybody in this room perhaps has it. But we had 
a very, very good talk.

I have nothing to do with Russia. To the best of my knowledge no person that I deal with does.
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Now, Manafort has totally denied it. He denied it. Now people knew that he was a consultant over in 
that part of the world for a while, but not for Russia. I think he represented Ukraine or people having to 
do with Ukraine, or people that -- whoever. But people knew that. Everybody knew that.

QUESTION: But in his capacity as your campaign manager, was he in touch with Russian officials during 
the election?

TRUMP: You know what? He said no. I could only tell you what he -- now he was replaced long before 
the election. You know that, right?

He was replaced long before the election. When all of this stuff started coming out, it came out during 
the election. But Paul Manafort, who's a good man also by the way, Paul Manfort was replaced long 
before the election took place. He was only there for a short period of time.

QUESTION: Mr. President...

TRUMP: How much longer should we stay here, folks?

QUESTION: Mr. President...

TRUMP: Five more minutes. Is that OK? Five?

QUESTION: Mr. President, on national...

TRUMP: Wait. Let's see. Who's -- I want to find a friendly reporter.

QUESTION: Mr....

TRUMP: Are you a friendly reporter? Watch how friendly he is. Wait. Wait. Watch how friendly he is. Go 
ahead.

QUESTION: (OFF-MIKE)...

TRUMP: Go ahead.

QUESTION: So first of all, my name is (Inaudible) from (Inaudible) Magazine. I (inaudible). I haven't seen 
anybody in my community, including yourself or any of the -- anyone on your staff of being (OFF-MIKE).

Because (OFF-MIKE). However, what we've already heard about and what we (OFF-MIKE) is (OFF-MIKE) 
so you're general forecast (ph) like 48 (OFF-MIKE). There are people who are everything (ph) happens 
through their packs (ph) is one of the (OFF-MIKE)...

(CROSSTALK)

TRUMP:...he said he was gonna ask a very simple, easy question. And it's not, its not, not -- not a simple 
question, not a fair question. OK sit down, I understand the rest of your question.

So here's the story, folks. Number one, I am the least anti- Semitic person that you've ever seen in your 
entire life. Number two, racism, the least racist person. In fact, we did very well relative to other people 
running as a Republican -- quiet, quiet, quiet.

See, he lied about -- he was gonna get up and ask a very straight, simple question, so you know, 
welcome to the world of the media. But let me just tell you something, that I hate the charge, I find it 
repulsive.

J.R.108

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 43 of 119

J.A. 369

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 72 of 300 Total Pages:(372 of 822)



I hate even the question because people that know me and you heard the prime minister, you heard 
Ben Netanyahu (ph) yesterday, did you hear him, Bibi? He said, I've known Donald Trump for a long 
time and then he said, forget it.

So you should take that instead of having to get up and ask a very insulting question like that.

(CROSSTALK)

TRUMP: Yeah, go ahead. Go ahead.

QUESTION: Thank you, I'm Lisa (ph) from the...

(CROSSTALK)

TRUMP: See, it just shows you about the press, but that's the way the press is.

QUESTION: Thank you, Mr. President. Lisa Dejardown (ph) from the PBS News Hour. On national 
security and immigration, can you give us more details on the executive order you plan for next week? 
Even its broad outlines?

TRUMP: Yeah.

QUESTION: Will it be focused on specific...

TRUMP: It's a very fair question.

QUESTION: ...countries? And in addition, on the DACA program for immigration.

TRUMP: Right.

QUESTION: What is your plan, do you plan to continue that program or to end it?

TRUMP: We're gonna show great heart, DACA is a very, very difficult subject for me, I will tell you. To me, 
it's one of the most difficult subjects I have because you have these incredible kids.

In many cases, not in all cases. And some of the cases, having DACA and they're gang members and 
they're drug dealers, too. But you have some absolutely, incredible kids, I would say mostly. They were 
brought here in such a way -- it's a very -- it's a very, very tough subject.

We're gonna deal with DACA with heart. I have to deal with a lot of politicians, don't forget and I have to 
convince them that what I'm saying is -- is right. And I appreciate your understanding on that.

But the DACA situation is a very, very -- it's a very difficult thing for me because you know, I love these 
kids, I love kids, I have kids and grandkids. And I find it very, very hard doing what the law says exactly 
to do and you know, the law is rough.

I'm not talking about new laws, I'm talking the existing law, is very rough, it's very, very rough. As far as 
the new order, the new order is going to be very much tailored to the what I consider to be a very bad 
decision.

But we can tailor the order to that decision and get just about everything, in some ways, more. But 
we're tailoring it now to the decision, we have some of the best lawyers in the country working on it.

And the new executive order, is being tailored to the decision we got down from the court. OK?
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QUESTION: Mr. President...

(CROSSTALK) QUESTION: ...reopening of the White House Visitors Office?

TRUMP: Yes.

QUESTION: And she does a lot of great work for the country as well (ph). Can you talk a little bit about 
what's first for (ph) Melania Trump does for the country and (inaudible) so opening White House Visitors 
Office, what does that mean...

TRUMP: Now, that's what I call a nice question. That is very -- who are you with?

QUESTION: (OFF-MIKE)

TRUMP: Good, I'm gonna start watching, all right? Thank you very much. Melania's terrific, she was here 
last night, we had dinner with Senator Rubio and his wife who is by the way, lovely.

And we had a really good discussion about Cuba because we have very similar views on Cuba. And 
Cuba was very good to me in the Florida election, as you know the Cuban Americans. And I think that 
Melania's gonna be outstanding, that's right, she just opened up the visitors center, in other words, 
touring of the White House.

She, like others that she's working with, feel very, very strongly about women's issue, women's 
difficulties. Very, very strongly, she's a very, very strong advocate. I think she's a great representative for 
this country.

And a funny thing happens, because she gets -- she gets so unfairly -- Melania, the things they say. I've 
known her for a long time, she was a very successful person, she was a very successful model. She did 
really well.

She would go home at night and didn't even want to go out with people. She was a very private person. 
She was always the highest quality that you'll ever find. And the things they say -- I've known her for a 
long time -- the things they say are so unfair. And actually, she's been apologized to, as you know, by 
various media because they said things that were lies.

I'll just tell you this. I think she's going to be a fantastic first lady. She's going to be a tremendous 
representative of women and of the people. And helping her and working her will be Ivanka, who is a 
fabulous person and a fabulous, fabulous woman. And they're not doing this for money.

They're not doing this for pay, they're doing this because they feel it; both of them. And Melania goes 
back and forth and after Barron finishes school -- because it's hard to take a child out of school with a 
few months left -- she and Barron will be moving over to the White House. OK, thank you, that's a very 
nice question.

(CROSSTALK)

TRUMP: Go ahead. QUESTION: Mr. Trump?

TRUMP: Yes, oh, this is going to be a bad question, but that's OK.

QUESTION: It doesn't(ph) have(ph) to be a bad question.

TRUMP: Good, because I enjoy watching you on television. Go ahead.
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QUESTION: Well, thank you so much. Mr. President, I need to find out from you, you said something as it 
relates to inner cities. That was one of your platforms during your campaign. Now you're --

TRUMP: Fix the inner cities.

QUESTION: -- president. Fixing the inner cities.

TRUMP: Yep.

QUESTION: What will be that fix and your urban agenda as well as your HBCU Executive Order that's 
coming out this afternoon? See, it wasn't bad, was it?

TRUMP: That was very professional and very good.

QUESTION: I'm very professional.

TRUMP: We'll be announcing the order in a little while and I'd rather let the order speak for itself. But it 
could be something that I think that will be very good for everybody concerned. But we'll talk to you 
about that after we do the announcement. As far as the inner cities, as you know, I was very strong on 
the inner cities during the campaign.

I think it's probably what got me a much higher percentage of the African American vote than a lot of 
people thought I was going to get. We did, you know, much higher than people thought I was going to 
get. And I was honored by that, including the Hispanic vote, which was also much higher.

And by the way, if I might add, including the women's vote, which was much higher than people 
thought I was going to get. So, we are going to be working very hard on the inner cities, having to do 
with education, having to do with crime. We're going to try and fix as quickly as possible -- you know, it 
takes a long time.

It's taken more a hundred years and more for some of these places to evolve and they evolved, many of 
them, very badly. But we're going to be working very hard on health and healthcare, very, very hard on 
education, and also we're going to be working in a stringent way, in a very good way, on crime.

You go to some of these inner city places and it's so sad when you look at the crime. You have people 
-- and I've seen this, and I've sort of witnessed it -- in fact, in two cases I have actually witnessed it. They 
lock themselves into apartments, petrified to even leave, in the middle of the day.

They're living in hell. We can't let that happen. So, we're going to be very, very strong. That's a great 
question and -- and it's a -- it's a very difficult situation because it's been many, many years. It's been 
festering for many, many years. But we have places in this country that we have to fix.

We have to help African American people that, for the most part, are stuck there. Hispanic American 
people. We have Hispanic American people that are in the inner cities and their living in hell. I mean, you 
look at the numbers in Chicago. There are two Chicagos, as you know.

There's one Chicago that's incredible, luxurious and all -- and safe. There's another Chicago that's 
worse than almost any of the places in the Middle East that we talk, and that you talk about, every night 
on the newscasts. So, we're going to do a lot of work on the inner cities.

I have great people lined up to help with the inner cities. OK?

QUESTION: Well, when you say the inner cities, are you going -- are you going to include the CBC, Mr. 
President, in your conversations with your -- your urban agenda, your inner city agenda, as well as --
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TRUMP: Am I going to include who?

QUESTION: Are you going to include the Congressional Black Caucus and the Congressional --

TRUMP: Well, I would. I tell you what, do you want to set up the meeting?

QUESTION: -- Hispanic Caucus --

TRUMP: Do you want to set up the meeting?

QUESTION: No -- no -- no. I'm not --

TRUMP: Are they friends of yours?

QUESTION: I'm just a reporter.

TRUMP: Well, then(ph) set up the meeting.

QUESTION: I know some of them, but I'm sure they're watching right now.

TRUMP: Let's go set up a meeting. I would love to meet with the Black Caucus. I think it's great, the 
Congressional Black Caucus. I think it's great. I actually thought I had a meeting with Congressman 
Cummings and he was all excited. And then he said, well, I can't move, it might be bad for me politically. 
I can't have that meeting.

I was all set to have the meeting. You know, we called him and called him. And he was all set. I spoke to 
him on the phone, very nice guy.

QUESTION: I hear he wanted that meeting with you as well.

TRUMP: He wanted it, but we called, called, called and can't make a meeting with him. Every day I walk 
and say I would like to meet with him because I do want to solve the problem. But he probably was told 
by Schumer or somebody like that, some other lightweight. He was probably told - he was probably told 
"don't meet with Trump. It's bad politics."

And that's part of the problem in this country. OK, one more.

QUESTION: (inaudible)

TRUMP: No, no, one question. Two we can't handle. This room can't handle two. Go ahead, give me the 
better of your two.

QUESTION: (inaudible) ...not about your personality or your beliefs, talking about (inaudible), some of it 
by supporters in your name. What do you...

TRUMP: ...And some of it - can I be honest with you? And this has to do with racism and horrible things 
that are put up. Some of it written by our opponents. You do know that. Do you understand that? You 
don't think anybody would do a thing like that. Some of the signs you'll see are not put up by the people 
that love or like Donald Trump, they're put up by the other side and you think it's like playing it straight?

No. But you have some of those signs and some of that anger is caused by the other side. They'll do 
signs and they'll do drawings that are inappropriate. It won't be my people. It will be the people on the 
other side to anger people like you. OK.
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(CROSSTALK)

TRUMP: Go ahead, go ahead.

QUESTION: You're the president now. What are you going to do about it?

TRUMP: Who is that? Where is that?

QUESTION: What are you going to do about - what are you going to do about (inaudible).

TRUMP: Oh, I'm working on it. I'm working on it very - no, no, look. Hey, just so you understand, we had 
a totally divided country for eight years and long before that. In all fairness to President Obama, long 
before President Obama we have had a very divided - I didn't come along and divide this country. This 
country was seriously divided before I got here.

We're going to work on it very hard. One of the questions I was asked, I thought it was a very good 
question was about the inner cities. I mean, that's part of it. But we're going to work on education, we're 
going to work on - you know, we're going to stop - we're going to try and stop the crime. We have great 
law enforcement officials, we're going to try and stop crime.

We're not going to try and stop, we're going to stop crime. But it's very important to me - but this isn't 
Donald Trump that divided a nation. We went eight years with President Obama and we went many 
years before President Obama. We lived in a divided nation. And I am going to try - I will do everything 
within my power to fix that. I want to thank everybody very much.

It's a great honor to be with you. Thank you. Thank you very much, thanks.
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Trump Signs New Travel Ban Order 
Last Updated: March 06, 2017 11:35 PM William Gallo Victoria Macchi 

WASHINGTON — U.S. President Donald Trump signed a new executive order 
Monday, barring travelers from six countries to the United States for three 
months, and all refugees for four months, after federal appeals judges blocked a 
similar order last month.

The new ban includes a grace period and will take effect on March 16. It will not 
affect legal permanent residents — those with green cards — or travelers who 
already had valid visas as of Jan. 27, 2017.

"This executive order is a vital measure for strengthening our national security," 
Secretary of State Rex Tillerson said at press conference announcing the new 
ban. "It is the president's solemn duty to protect the American people."

The rollout of the new security measures amounts to an acknowledgement by 
the Trump administration that its original travel ban, issued January 27, was 
flawed. 

But critics immediately assailed the new order as merely making "cosmetic 
changes" to the original ban and argued that it still creates a religious test for 
entering the United States and will therefore not stand up to judicial scrutiny.

WATCH: Related video report by Steve Herman 

In an attempt to ensure a smoother rollout of the travel ban and protect it from 
legal scrutiny, the new executive order differs from the old version in several key 
aspects.
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Among the most notable changes is the exclusion of Iraqis from the list of 
suspended travelers. The new order bans nationals and citizens from Iran, Libya, 
Somalia, Sudan, Syria, and Yemen.

Monday’s order also removes a provision indefinitely barring Syrian refugees 
from the U.S. Also removed is language giving preference to "religious 
minorities," a provision that had been widely seen as an attempt to follow 
through on Trump's promise to prioritize Christian refugees.

Iraq promises more cooperation

Iraq was removed from the list after officials there promised increased 
cooperation with U.S. officials regarding the vetting process, according to a 
senior official with the Department of Homeland Security (DHS), who spoke to 
reporters on a conference call.

Baghdad, a key ally in the U.S. fight against Islamic State militants, had 
complained when Iraq was included in the original travel ban.

"The close cooperative relationship between the United States and the 
democratically-elected Iraqi government, the strong U.S. diplomatic presence in 
Iraq, the significant presence of U.S. forces in Iraq, and Iraq's commitment to 
combat ISIS justify different treatment," said a Q&A sheet distributed by the 
Trump administration. ISIS is an acronym for Islamic State.

WATCH: Tillerson on removal of Iraq 

Critics of the original order questioned whether the seven countries affected — 
all majority-Muslim — were targeted for religious reasons. The DHS official on 
Monday again denied those accusations, saying: "This is not a Muslim ban in any 
way, shape or form."

White House officials also stressed the temporary nature of the order, but 
suggested that the travel ban may be expanded after the 90 days expire and that 
other countries could be added to the list.
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Reaction

Even with the changes, the bill is still likely to face legal challenges by groups 
that view the order as a partial fulfillment of Trump's campaign call for a "total 
and complete shutdown of Muslims entering the United States."

"Nothing substantive has changed," said Lavinia Limon, who heads the U.S. 
Committee for Refugees and Immigrants (USCRI). "It's around the edges, right? 
If this had come out a month ago, we would be outraged."

The American Civil Liberties Union, or ACLU, which filed successful legal 
challenges against the original order, also said the revised ban "has the same 
fatal flaws" as the original.

"These are again, simply cosmetic changes," said Ed Yohnka, the ACLU's 
Director of Communications and Public Policy. "This is still unconstitutional, 
this remains a religious test to enter the United States of America. This is 
something fundamentally that our nation has never permitted. And we will not 
permit it again."

"The only way to actually fix the Muslim ban is not to have a Muslim ban. 
Instead, President Trump has recommitted himself to religious discrimination, 
and he can expect continued disapproval from both the courts and the people," 
said Omar Jadwat, director of the ACLU's Immigrant Rights Project. "What's 
more, the changes the Trump administration has made, and everything we've 
learned since the original ban rolled out, completely undermine the bogus 
national security justifications the president has tried to hide behind and only 
strengthen the case against his unconstitutional executive orders."

White House: Ban needed to mitigate refugee risk

Administration officials, meanwhile, were walking a fine line between insisting 
the new order was different enough from the old measure to withstand legal 
challenges but similar enough so that it would still be effective.
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"The principles of the executive order remain the same," said White House press 
secretary Sean Spicer, adding, "We continue to maintain the [original travel ban] 
order was fully lawful."

The Trump administration leans heavily on the rationale that refugees, as well as 
immigrants and travelers from certain countries, are a security risk to the United 
States; however, it has proffered little evidence of that risk.

White House officials on Monday released a memorandum saying that the FBI is 
carrying out "terrorism-related investigations" into approximately 300 
individuals across the U.S. who were admitted as refugees. It is not clear whether 
those being investigated came from the list of banned countries, or how many 
have been charged with a crime.

When pushed for details, the senior DHS official declined further comment, 
saying only that the 300 people were being investigated for "potential 
terrorism-related activities" and that it was "truly an alarming number from all 
our perspectives."

Filippo Grandi, who heads the U.N.'s refugee agency, said the U.S. has long been 
a partner in finding solutions for refugees, but expressed concern about how the 
order will affect those fleeing violence and persecution.

"The imperative remains to provide protection from people fleeing deadly 
violence, and we are concerned that this decision, though temporary, may 
compound the anguish for those it affects," Grandi said.

* Differences in executive orders restricting travel (click here to see) 

Smoother rollout?

Administration officials are promising a smoother rollout this time, insisting the 
White House has cooperated with DHS, the State Department, and the Justice 
Department on drafting and implementing the new executive order.
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"We're going to have a very smooth implementation period," the senior DHS 
officials told reporters in a press call, adding that there will not be any "chaos, or 
alleged chaos" at airports.

WATCH: Kelly on vetting of refugees seeking to enter US 

The original order was announced early on the evening of Jan. 27 — a Friday 
right when most federal employees were finishing their first full week of work 
under the new administration — creating confusion at international airports 
across the country.

Travelers from the seven countries — including legal permanent residents of the 
United States — were detained by U.S. Customs and Border Protection agents. 
Law enforcement didn’t know what to do with the refugees mid-flight when the 
order came down that banned them, as well.

Still others were turned away at airports abroad, denied by airline officials who 
questioned the validity of their already-issued visas.

DHS Secretary John Kelly, who was confirmed by the Senate a week before the 
original executive order was issued, shouldered the blame for the bungled 
implementation of the original order.

"The thinking was to get it out quick so that potentially people that might be 
coming here to harm us would not take advantage of some period of time they 
could jump on an airplane and get here," he testified at a hearing of the House 
Homeland Security Committee on Feb. 7.

More than a dozen lawsuits were filed across the country challenging the January 
order. Federal appeals court judges ruled in February to suspend the order in 
support of the "free flow of travel," as well as "in avoiding separation of 
families, and in freedom from discrimination."

J.R.119

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 54 of 119

J.A. 380

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 83 of 300 Total Pages:(383 of 822)



Trump’s travel restrictions have not received broad public support. A poll 
released in late February by Pew Research Center showed that 59 percent of 
those surveyed opposed the ban, while 38 percent approved.

A CNN poll released Monday suggested that 55 percent of Americans disapprove 
of the way Trump has handled immigration issues, compared to 44 percent who 
approve. On national security issues, Americans were split, the poll found, with 
50 percent approving and 49 percent disapproving.

WATCH: History of US Immigration Restrictions
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Exhibit I 
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Inside the confusion of the Trump executive 
order and travel ban

Updated 11:29 AM ET, Mon January 30, 2017 
By Evan Perez, Pamela Brown and Kevin Liptak, CNN

Story highlights

Trump's unilateral moves reflect the 
President's desire to quickly make good on his 
campaign promises

But they also encapsulate the pitfalls of an 
administration largely operated by officials 
with scant federal experience

The White House overruled DHS regarding 
allowing green card holders to enter the 
country

Trump's immigration order: Which 
countries are affected?

• Iran
• Iraq
• Syria
• Sudan
• Libya
• Yemen
• Somalia

Washington (CNN) — When President Donald 
Trump declared at the Pentagon Friday he was 
enacting strict new measures to prevent domestic 
terror attacks, there were few within his government 
who knew exactly what he meant.

Administration officials weren't immediately sure 
which countries' citizens would be barred from 
entering the United States. The Department of 
Homeland Security was left making a legal analysis 
on the order after Trump signed it. A Border Patrol 
agent, confronted with arriving refugees, referred 
questions only to the President himself, according to 
court filings.

Saturday night, a federal judge granted an 
emergency stay for citizens of the affected countries 

who had already arrived in the US and those who 
are in transit and hold valid visas, ruling they can 
legally enter the US.

Trump's unilateral moves, which have drawn the 
ire of human rights groups and prompted protests 
at US airports, reflect the President's desire to 
quickly make good on his campaign promises. But 
they also encapsulate the pitfalls of an 
administration largely operated by officials with 
scant federal experience.

It wasn't until Friday -- the day Trump signed the 
order banning travel from seven Muslim-majority 
countries for 90 days and suspending all refugee 
admission for 120 days -- that career homeland 
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The ban and its impact

• What we know so far
• What it's like in the 7 impacted countries
• How the countries were chosen
• What the ban says: The full text
• What to know about the restrictions
• Is the ban legal?
• These are the people directly impacted
• The ban's Christian focus
• A family's plight just got more 

complicated
• Bergen: Trump's big mistake 
• All of Trump's executive orders, memos 

and proclamations
• Comparing Trump to previous 

presidents

security staff were allowed to see the final details 
of the order, a person familiar with the matter said. 

The result was widespread confusion across the 
country on Saturday as airports struggled to adjust 
to the new directives. In New York, two Iraqi 
nationals sued the federal government after they 
were detained at John F. Kennedy International 
Airport, and 10 others were detained as well.

In Philadelphia, a Syrian family of six who had a 
visa through a family connection in the US was 
placed on a return flight to Doha, Qatar, and 
Department of Homeland Security officials said 
others who were in the air would be detained upon 
arrival and put back on a plane to their home 
country.

Asked during a photo opportunity in the Oval Office 
Saturday afternoon about the rollout, Trump said 
his government was "totally prepared."

"It's working out very nicely," Trump told reporters. 
"You see it at the airports. You see it all over. It's 
working out very nicely and we're going to have a 
very, very strict ban, and we're going to have 
extreme vetting, which we should have had in this 
country for many years."

The policy team at the White House developed the 
executive order on refugees and visas, and largely 
avoided the traditional interagency process that 
would have allowed the Justice Department and 
homeland security agencies to provide operational 
guidance, according to numerous officials who 
spoke to CNN on Saturday.

Homeland Security Secretary John Kelly and 
Department of Homeland Security leadership saw 
the final details shortly before the order was 
finalized, government officials said.

Friday night, DHS arrived at the legal interpretation 
that the executive order restrictions applying to 
seven countries -- Iran, Iraq, Libya, Somalia, Syria, 
Sudan and Yemen -- did not apply to people with 
lawful permanent residence, generally referred to 
as green card holders. 

The White House overruled that guidance 
overnight, according to officials familiar with the 
rollout. That order came from the President's inner 
circle, led by Stephen Miller and Steve Bannon. 

Related Article: More protests against 
Trump's immigration policies planned
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Their decision held that, on a case by case basis, 
DHS could allow green card holders to enter the 
US.

There had been some debate whether green card 
holders should be even allowed to board 
international flights. It was decided by the 
Department of Homeland Security they could fly to 
the US and would be considered on a case-by-
case basis after passing a secondary screening.

But the guidance sent to airlines on Friday night, 
obtained by CNN, said clearly, "lawful permanent 
residents are not included and may continue to 
travel to the USA." 

As of Saturday afternoon, Customs and Border 
Protection continued to issue the same guidance 
to airlines as it did Friday, telling airlines that fly to 
the US that green card holders can board planes 
to the US but they may get extra scrutiny on arrival, 
according to an airline official.

Before the President issued the order, the White 
House did not seek the legal guidance of the Office 
of Legal Counsel, the Justice Department office 
that interprets the law for the executive branch, 
according to a source familiar with the process.

White House officials disputed that Sunday 
morning, saying that OLC signed off and agency 
review was performed.

A source said the creation of the executive order did not follow the standard agency review process 
that's typically overseen by the National Security Council. 

Related Article: Trump's immigration ban 
sends shockwaves

Related Video: Travel ban affects citizens 
of 7 Muslim-majority nations 02:26

Related Video: Iran says it will ban US 
citizens 02:16
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Executive orders: Read more

• All of Trump's executive orders, memos 
and proclamations

• Will the orders and actions stick?
• How Trump's actions stack up against 

previous presidents
• What Trump can and cannot do
• What's the difference between and 

order and action?

Separately, a person familiar with the matter said 
career officials in charge of enforcing the executive 
order were not fully briefed on the specifics until 
Friday. The officials were caught off guard by some 
of the specifics and raised questions about how to 
handle the new banned passengers on US-bound 
planes.

Regarding the green card holders and some of the 
confusion about whether they were impacted, the 
person familiar with the matter said if career 
officials had known more about the executive 
order earlier, some of the confusion could have 
been avoided and a better plan could be in place.

Administration officials also defended the process 
Saturday. They said the people who needed to be 
briefed ahead of time on the plane were briefed 

and that people at the State Department and DHS who were involved in the process were able to make 
decisions about who to talk and inform about this.

Bannon and Miller were running point on this order 
and giving directives regarding green cards, 
according to a Republican close to the White 
House.

But even after the Friday afternoon announcement, 
administration officials at the White House took 
several hours to produce text of the action until 
several hours after it was signed. Adviser Kellyanne 
Conway even said at one point it was not going to 
be released before eventually it did get sent out.

Administration officials also seemed unsure at first 
who was covered in the action, and a list of 
impacted countries was only produced later on 
Friday night, hours after the President signed the 
document at the Pentagon.

This story has been updated to include the White House's response on the issue of Justice Department 
review.

CNN's Rene Marsh and Athena Jones contributed to this report.

Related Video: Trump: Travel ban 
working out very nicely 01:07
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Trump vs. Obama: A rocky relationship

Schwarzenegger's theory 
on Donald Trump

It took FOIA for Park 
Service to release photos 
of Obama, Trump…

Cummings, Trump find 
common ground on need 
for drug pricing reforms
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Exhibit J 
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Judge Blocks Trump Order on Refugees 
Amid Chaos and Outcry Worldwide
By MICHAEL D. SHEAR, NICHOLAS KULISH and ALAN FEUER JAN. 28, 2017

WASHINGTON — A federal judge in Brooklyn came to the aid of scores of refugees 
and others who were trapped at airports across the United States on Saturday after 
an executive order signed by President Trump, which sought to keep many 
foreigners from entering the country, led to chaotic scenes across the globe.

The judge’s ruling blocked part of the president’s actions, preventing the 
government from deporting some arrivals who found themselves ensnared by the 
presidential order. But it stopped short of letting them into the country or issuing a 
broader ruling on the constitutionality of Mr. Trump’s actions.

The high-stakes legal case played out on Saturday amid global turmoil, as the 
executive order signed by the president slammed shut the borders of the United 
States for an Iranian scientist headed to a lab in Massachusetts, a Syrian refugee 
family headed to a new life in Ohio and countless others across the world.

The president’s order, enacted with the stroke of a pen at 4:42 p.m. Friday, 
suspended entry of all refugees to the United States for 120 days, barred Syrian 
refugees indefinitely, and blocked entry into the United States for 90 days for 
citizens of seven predominantly Muslim countries: Iran, Iraq, Libya, Somalia, Sudan, 
Syria and Yemen.

The Department of Homeland Security said that the order also barred green card 
holders from those countries from re-entering the United States. In a briefing for 
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reporters, White House officials said that green card holders from the seven affected 
countries who are outside the United States would need a case-by-case waiver to 
return.

Mr. Trump — in office just a week — found himself accused of constitutional 
and legal overreach by two Iraqi immigrants, defended by the American Civil 
Liberties Union. Meanwhile, large crowds of protesters turned out at airports around 
the country to denounce Mr. Trump’s ban on the entry of refugees and people from 
seven predominantly Muslim countries.

Lawyers who sued the government to block the White House order said the 
judge’s decision could affect an estimated 100 to 200 people who were detained 
upon arrival at American airports.

Judge Ann M. Donnelly of Federal District Court in Brooklyn, who was 
nominated by former President Barack Obama, ruled just before 9 p.m. that 
implementing Mr. Trump’s order by sending the travelers home could cause them 
“irreparable harm.” She said the government was “enjoined and restrained from, in 
any manner and by any means, removing individuals” who had arrived in the United 
States with valid visas or refugee status.

The ruling does not appear to force the administration to let in people otherwise 
blocked by Mr. Trump’s order who have not yet traveled to the United States.

The judge’s one-page ruling came swiftly after lawyers for the A.C.L.U. testified 
in her courtroom that one of the people detained at an airport was being put on a 
plane to be deported back to Syria at that very moment. A government lawyer, Gisela 
A. Westwater, who spoke to the court by phone from Washington, said she simply 
did not know.

Hundreds of people waited outside of the courthouse chanting, “Set them free!” 
as lawyers made their case. When the crowd learned that Judge Donnelly had ruled 
in favor of the plaintiffs, a rousing cheer went up in the crowd.

Minutes after the judge’s ruling in New York City, another judge, Leonie M. 
Brinkema of Federal District Court in Virginia, issued a temporary restraining order 
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for a week to block the removal of any green card holders being detained at Dulles 
International Airport.

In a statement released early Sunday morning, the Department of Homeland 
Security said it would continue to enforce all of the president’s executive orders, even 
while complying with judicial decisions. “Prohibited travel will remain prohibited,” 
the department said in a statement, adding that the directive was “a first step 
towards re-establishing control over America’s borders and national security.”

Around the nation, security personnel at major international airports had new 
rules to follow, though the application of the order appeared chaotic and uneven. 
Humanitarian organizations delivered the bad news to overseas families that had 
overcome the bureaucratic hurdles previously in place and were set to travel. And 
refugees already on flights when the order was signed on Friday found themselves 
detained upon arrival.

“We’ve gotten reports of people being detained all over the country,” said Becca 
Heller, the director of the International Refugee Assistance Project. “They’re literally 
pouring in by the minute.”

Earlier in the day, at the White House, Mr. Trump shrugged off the sense of 
anxiety and disarray, suggesting that there had been an orderly rollout. “It’s not a 
Muslim ban, but we were totally prepared,” he said. “It’s working out very nicely. 
You see it at the airports, you see it all over.”

But to many, the government hardly seemed prepared for the upheaval that Mr. 
Trump’s actions put into motion.

There were numerous reports of students attending American universities who 
were blocked from returning to the United States from visits abroad. One student 
said in a Twitter post that he would be unable to study at Yale. Another who attends 
the Massachusetts Institute of Technology was refused permission to board a plane. 
A Sudanese graduate student at Stanford University was blocked for hours from 
entering the country.
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Human rights groups reported that legal permanent residents of the United 
States who hold green cards were being stopped in foreign airports as they sought to 
return from funerals, vacations or study abroad. There was widespread 
condemnation of the order, from religious leaders, business executives, academics, 
political leaders and others. Mr. Trump’s supporters offered praise, calling it a 
necessary step on behalf of the nation’s security.

Homeland Security officials said on Saturday night that 109 people who were 
already in transit to the United States when the order was signed were denied access; 
173 were stopped before boarding planes heading to America. Eighty-one people 
who were stopped were eventually given waivers to enter the United States, officials 
said.

Legal residents who have a green card and are currently in the United States 
should meet with a consular officer before leaving the country, a White House 
official, who spoke on the condition of anonymity, told reporters. Officials did not 
clarify the criteria that would qualify someone for a waiver, other than that it would 
be granted “in the national interest.”

But the week-old administration appeared to be implementing the order 
chaotically, with agencies and officials around the globe interpreting it in different 
ways.

The Stanford student, Nisrin Omer, a legal permanent resident, said she was 
held at Kennedy International Airport in New York for about five hours but was 
eventually allowed to leave the airport. Others who were detained appeared to be 
still in custody or sent back to their home countries.

White House aides claimed on Saturday that there had been consultations with 
State Department and homeland security officials about carrying out the order. 
“Everyone who needed to know was informed,” one aide said.

But that assertion was denied by multiple officials with knowledge of the 
interactions, including two officials at the State Department. Leaders of Customs and 
Border Protection and of Citizenship and Immigration Services — the two agencies 

J.R.131

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 66 of 119

J.A. 392

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 95 of 300 Total Pages:(395 of 822)



most directly affected by the order — were on a telephone briefing on the new policy 
even as Mr. Trump signed it on Friday, two officials said.

The A.C.L.U.’s legal case began with two Iraqis detained at Kennedy Airport, the 
named plaintiffs in the case. One was en route to reunite with his wife and son in 
Texas. The other had served alongside Americans in Iraq for a decade.

Shortly after noon on Saturday, Hameed Khalid Darweesh, an interpreter who 
worked for more than a decade on behalf of the United States government in Iraq, 
was released. After nearly 19 hours of detention, Mr. Darweesh began to cry as he 
spoke to reporters, putting his hands behind his back and miming handcuffs.

“What I do for this country? They put the cuffs on,” Mr. Darweesh said. “You 
know how many soldiers I touch by this hand?”

The other man the lawyers are representing, Haider Sameer Abdulkhaleq 
Alshawi, who was en route to Houston, was released Saturday night.

Before the two men were released, one of the lawyers, Mark Doss, a supervising 
attorney at the International Refugee Assistance Project, asked an official, “Who is 
the person we need to talk to?”

“Call Mr. Trump,” said the official, who declined to identify himself.

While the judge’s ruling means that none of the detainees will be sent back 
immediately, lawyers for the plaintiffs in the case expressed concern that all those at 
the airports would now be put in detention, pending a resolution of the case.

The White House said the restrictions would protect “the United States from 
foreign nationals entering from countries compromised by terrorism” and allow the 
administration time to put in place “a more rigorous vetting process.” But critics 
condemned Mr. Trump over the collateral damage on people who had no sinister 
intentions in trying to come to the United States.

Peaceful protests began forming Saturday afternoon at Kennedy Airport, where 
nine travelers had been detained upon arrival at Terminal 7 and two others at 
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Terminal 4, an airport official said. Similar scenes were playing out at other airports 
across the nation.

An official message to all American diplomatic posts around the world provided 
instructions about how to treat people from the countries affected: “Effective 
immediately, halt interviewing and cease issuance and printing” of visas to the 
United States.

Internationally, confusion turned to panic as travelers found themselves unable 
to board flights bound for the United States. In Dubai and Istanbul, airport and 
immigration officials turned passengers away at boarding gates and, in at least one 
case, ejected a family from a flight it had boarded.

Seyed Soheil Saeedi Saravi, a promising young Iranian scientist, had been 
scheduled to travel in the coming days to Boston, where he had been awarded a 
fellowship to study cardiovascular medicine at Harvard, according to Thomas 
Michel, the professor who was to supervise the research fellowship.

But Professor Michel said the visas for the student and his wife had been 
indefinitely suspended.

“This outstanding young scientist has enormous potential to make contributions 
that will improve our understanding of heart disease, and he has already been 
thoroughly vetted,” Professor Michel wrote to The New York Times.

A Syrian family of six who have been living in a Turkish refugee camp since 
fleeing their home in 2014 had been scheduled to arrive on Tuesday in Cleveland. 
Instead, the family’s trip has been called off.

“Everyone is just so heartbroken, so angry, so sad,” said Danielle Drake, the 
community manager for US Together, an agency that resettles refugees.

A Christian family of six from Syria said in an email to Representative Charlie 
Dent, Republican of Pennsylvania, that they were being detained on Saturday 
morning at Philadelphia International Airport despite having legal paperwork, green 
cards and visas that had been approved.
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In the case of the two Iraqis held at Kennedy Airport, the legal filings by his 
lawyers say that Mr. Darweesh was granted a special immigrant visa on Jan. 20, the 
same day Mr. Trump was sworn in as president.

A husband and father of three, Mr. Darweesh arrived at Kennedy Airport with 
his family. Mr. Darweesh’s wife and children made it through passport control and 
customs, but agents of Customs and Border Protection detained him.

In Istanbul, during a stopover on Saturday, passengers reported that security 
officers had entered a plane after everyone had boarded and ordered a young Iranian 
woman and her family to leave the aircraft.

Iranian green card holders who live in the United States were blindsided by the 
decree while on vacation in Iran, finding themselves in a legal limbo and unsure 
whether they would be able to return to America.

“How do I get back home now?” said Daria Zeynalia, a green card holder who 
was visiting family in Iran. He had rented a house and leased a car, and would be 
eligible for citizenship in November. “What about my job? If I can’t go back soon, I’ll 
lose everything.”

Michael D. Shear reported from Washington, and Nicholas Kulish and Alan Feuer from 
New York. Reporting was contributed by Mark Mazzetti, Matthew Rosenberg, Ron 
Nixon and Adam Liptak from Washington; Thomas Erdbrink from Tehran; Manny 
Fernandez from Houston; Julie Bosman from Chicago; and Liam Stack, Russell 
Goldman, Joe Goldstein, Liz Robbins, Stephanie Saul and Sean Piccoli from New York.
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REFUGEES

Malevolence Tempered by Incompetence: Trump’s 
Horrifying Executive Order on Refugees and Visas
By Benjamin Wittes Saturday, January 28, 2017, 10:58 PM

The malevolence of President Trump’s Executive Order on visas and refugees is 
mitigated chiefly—and perhaps only—by the astonishing incompetence of its 
drafting and construction.

NBC is reporting that the document was not reviewed by DHS, the Justice 
Department, the State Department, or the Department of Defense, and that National 
Security Council lawyers were prevented from evaluating it. Moreover, the New York 
Times writes that Customs and Border Protection and U.S. Citizen and Immigration 
Services, the agencies tasked with carrying out the policy, were only given a briefing 
call while Trump was actually signing the order itself. Yesterday, the Department of 
Justice gave a “no comment” when asked whether the Office of Legal Counsel had 
reviewed Trump’s executive orders—including the order at hand. (OLC normally 
reviews every executive order.)

This order reads to me, frankly, as though it was not reviewed by competent counsel 
at all.

CNN offers extraordinary details:

MENU

Omphalos: Middle East Conflict in Perspective
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Administration officials weren't immediately sure which countries' citizens 
would be barred from entering the United States. The Department of 
Homeland Security was left making a legal analysis on the order after Trump 
signed it. A Border Patrol agent, confronted with arriving refugees, referred 
questions only to the President himself, according to court filings.

. . .

It wasn't until Friday -- the day Trump signed the order banning travel from 
seven Muslim-majority countries for 90 days and suspending all refugee 
admission for 120 days -- that career homeland security staff were allowed to 
see the final details of the order, a person with the familiar the matter said.

. . .

The policy team at the White House developed the executive order on 
refugees and visas, and largely avoided the traditional interagency process 
that would have allowed the Justice Department and homeland security 
agencies to provide operational guidance, according to numerous officials 
who spoke to CNN on Saturday.

Homeland Security Secretary John Kelly and Department of Homeland 
Security leadership saw the final details shortly before the order was finalized, 
government officials said.

Friday night, DHS arrived at the legal interpretation that the executive order 
restrictions applying to seven countries -- Iran, Iraq, Libya, Somalia, Syria, 
Sudan and Yemen -- did not apply to people who with lawful permanent 
residence, generally referred to as green card holders.

The White House overruled that guidance overnight, according to officials 
familiar with the rollout. That order came from the President's inner circle, 
led by Stephen Miller and Steve Bannon. Their decision held that, on a case by 
case basis, DHS could allow green card holders to enter the US.

As I shall explain, in the short term, the incompetence is actually good news for 
people who believe in visa and refugee policies based on criteria other than—let’s 
not be coy about this—bigotry and religious discrimination. The President has 

J.R.137

Case 8:17-cv-00361-TDC   Document 95-10   Filed 03/11/17   Page 72 of 119

J.A. 398

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 101 of 300 Total Pages:(401 of 822)



If you are finding Lawfare useful in 
these times, please consider making a 

contribution to support what we do.

created a target-rich environment for litigation that will make his policies, I suspect, 
less effective than they would have been had he subjected his order to vetting one 
percent as extreme as the vetting to which he proposes to subject refugees from 
Bashar al-Assad and the bombing raids of Vladimir Putin.

Indeed, even as I write these 
words, the ACLU has already 
succeeded in petitioning a federal 
court for a class-wide stay of 
deportations of immigrants and 
refugees trapped in airports by 
Trump’s order. And a federal judge 
in Virginia has issued a temporary 
restraining order preventing the 
removal of green card holders 
detained in Dulles International 
Airport and requiring that these 
legal residents of the United States have access to counsel.

In the broader sense, however, it is most emphatically not good news to have a 
White House that just makes decisions with no serious thought or interagency input 
into what those decisions might mean. In fact, it’s really dangerous.

Let’s start with the malevolence of the document, which Amira Mikhail summarized
and Adham Sahloul analyzed earlier today. I don’t use the word “malevolence” here 
lightly. As readers of my work know, I believe in strong counterterrorism powers. I 
defend non-criminal detention. I’ve got no problem with drone strikes. I’m 
positively enthusiastic about American surveillance policies. I was much less 
offended than others were by the CIA’s interrogations in the years after September 
11. I have defended military commissions.

Some of these policies were effective; some were not. Some worked out better than 
others. And I don’t mean to relitigate any of those questions here. My sole point is 
that all of these policies were conceptualized and designed and implemented by 
people who were earnestly trying to protect the country from very real threats. And 
the policies were, to a one, proximately related to important goals in the effort. 
While some of these policies proved tragically misguided and caused great harm to 
innocent people, none of them was designed or intended to be cruel to vulnerable, 
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concededly innocent people. Even the CIA’s interrogation program, after all, was 
deployed against people the agency believed (mostly correctly) to be senior terrorists 
of the most dangerous sort and to garner information from them that would prevent 
attacks.

I actually cannot say that about Trump’s new executive order—and neither can 
anyone else.

Here’s how the order describes its purpose:
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Section 1. Purpose. The visa-issuance process plays a crucial role in detecting 
individuals with terrorist ties and stopping them from entering the United 
States. Perhaps in no instance was that more apparent than the terrorist 
attacks of September 11, 2001, when State Department policy prevented 
consular officers from properly scrutinizing the visa applications of several of 
the 19 foreign nationals who went on to murder nearly 3,000 Americans. And 
while the visa-issuance process was reviewed and amended after the 
September 11 attacks to better detect would-be terrorists from receiving visas, 
these measures did not stop attacks by foreign nationals who were admitted 
to the United States.

Numerous foreign-born individuals have been convicted or implicated in 
terrorism-related crimes since September 11, 2001, including foreign 
nationals who entered the United States after receiving visitor, student, or 
employment visas, or who entered through the United States refugee 
resettlement program. Deteriorating conditions in certain countries due to 
war, strife, disaster, and civil unrest increase the likelihood that terrorists will 
use any means possible to enter the United States. The United States must be 
vigilant during the visa-issuance process to ensure that those approved for 
admission do not intend to harm Americans and that they have no ties to 
terrorism.

In order to protect Americans, the United States must ensure that those 
admitted to this country do not bear hostile attitudes toward it and its 
founding principles. The United States cannot, and should not, admit those 
who do not support the Constitution, or those who would place violent 
ideologies over American law. In addition, the United States should not admit 
those who engage in acts of bigotry or hatred (including "honor" killings, 
other forms of violence against women, or the persecution of those who 
practice religions different from their own) or those who would oppress 
Americans of any race, gender, or sexual orientation.

Color me skeptical that this is the real purpose. After all, if this is the real purpose, 
then the document is both wildly over-inclusive and wildly under-inclusive. On the 
over-inclusive side, it will keep tens of thousands of innocent refugees who have 
been subject to unspeakable violence outside of the protection of the United States 
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on the vanishingly small chance that these people might be terrorists—indeed, to 
make it impossible for them even to apply for refugee admission if they are Syrian. It 
will prevent untold numbers of people about whom there is no whiff of suspicion 
from coming here as students, as professionals, as tourists. It overtly treats members 
of a particular religion differently from other people.

On the underinclusive side, the order wouldn’t have blocked the entry of many of the 
people responsible for the worst recent terrorist attacks. There is, in fact, simply no 
rational relationship between cutting off visits from the particular countries that 
Trump targets (Muslim countries that don’t happen to be close U.S. allies) and any 
expected counterterrorism goods. The 9/11 hijackers, after all, didn’t come from 
Somalia or Syria or Iran; they came from Saudi Arabia and Egypt and a few other 
countries not affected by the order. Of the San Bernardino attackers (both of 
Pakistani origin, one a U.S. citizen and the other a lawful permanent resident), the 
Orlando shooter (a U.S. citizen whose parents were born in Afghanistan), and the 
Boston marathon bombers (one a naturalized U.S. citizen, one a green card holder 
who arrived in Massachusetts from Kyrgyzstan), none came from countries listed in 
the order. One might argue, I suppose, that the document is tied to current threats. 
But come now, how could Pakistan not be on a list guided by current threat 
perception?

What’s more, the document also takes steps that strike me as utterly orthogonal to 
any relevant security interest. If the purpose of the order is the one it describes, for 
example, I can think of no good reason to burden the lives of students individually 
suspected of nothing who are here lawfully and just happen to be temporarily 
overseas, or to detain tourists and refugees who were mid-flight when the order 
came down. I have trouble imagining any reason to raise questions about whether 
green card holders who have lived here for years can leave the country and then 
return. Yes, it’s temporary, and that may lessen the costs (or it may not, depending 
on the outcome of the policy review the order mandates), but temporarily irrational 
is still irrational.

Put simply, I don’t believe that the stated purpose is the real purpose. This is the 
first policy the United States has adopted in the post-9/11 era about which I have 
ever said this. It’s a grave charge, I know, and I’m not making it lightly. But in the 
rational pursuit of security objectives, you don’t marginalize your expert security 
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agencies and fail to vet your ideas through a normal interagency process. You don’t 
target the wrong people in nutty ways when you’re rationally pursuing real security 
objectives.

When do you do these things? You do these things when you’re elevating the 
symbolic politics of bashing Islam over any actual security interest. You do them 
when you’ve made a deliberate decision to burden human lives to make a public 
point. In other words, this is not a document that will cause hardship and misery 
because of regrettable incidental impacts on people injured in the pursuit of a public 
good. It will cause hardship and misery for tens or hundreds of thousands of people 
because that is precisely what it is intended to do.

To be sure, the executive order does not say anything as crass as: “Sec. 14. Burdening 
Muslim Lives to Make Political Point.” It doesn’t need to. There’s simply no reason 
in reading it to ignore everything Trump said during the campaign, during which he 
repeatedly called for a ban on Muslims entering the United States.

Even while he was preparing to sign the order itself, he declared, "This is the 
‘Protection of the Nation from Foreign Terrorist Entry into the United States.’ We all 
know what that means." Indeed, we do. This document is the implementation of a 
campaign promise to keep out Muslims moderated only by the fact that certain allied 
Muslim countries are left out because the diplomatic repercussions of including 
them would be too detrimental.

Many years ago, the great constitutional law scholar Charles Black Jr., contemplating 
the separate but equal doctrine, asked:

does segregation offend against equality? Equality, like all general concepts, 
has marginal areas where philosophic difficulties are encountered. But if a 
whole race of people finds itself confined within a system which is set up and 
continued for the very purpose of keeping it in an inferior station, and if the 
question is then solemnly propounded whether such a race is being treated 
"equally," I think we ought to exercise one of the sovereign prerogatives of 
philosophers—that of laughter.
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I think we can, without drawing any kind of equivalence between this order and Jim 
Crow, make a similar point here: Is this document a reasonable security measure? 
There are many areas in which security policy affects innocent lives but within which 
we do not presumptively say that the fact that some group of people faces 
disproportionate burdens renders that policy illegitimate. But if an entire religious 
grouping finds itself irrationally excluded from the country for no discernible 
security benefit following a lengthy campaign that overtly promised precisely such 
discrimination and exactly this sort of exclusion, if the relevant security agencies are 
excluded from the policy process, and if the question is then solemnly propounded 
whether the reasonable pursuit of security is the purpose, I think we ought to 
exercise one of the sovereign prerogatives of philosophers—that of laughter.

So yes, the order is malevolent. But here’s the thing: Many of these malevolent 
objectives were certainly achievable within the president’s lawful authority. The 
president’s power over refugee admissions is vast. His power to restrict visa 
issuances and entry of aliens to the United States is almost as wide. If the National 
Security Council had run a process of minimal competence, it could certainly have 
done a lot of stuff that folks like me, who care about refugees, would have gnashed 
our teeth over but which would have been solidly within the President’s authority. It 
could have all been implemented in a fashion that didn’t create endless litigation 
opportunities and didn’t cause enormous diplomatic friction.

How incompetent is this order? An immigration lawyer who works for the federal 
government wrote me today describing the quality of the work as “look[ing] like 
what an intern came up with over a lunch hour. . . . My take is that it is so poorly 
written that it’s hard to tell the impact." One of the reasons there’s so much chaos 
going on right now, in fact, is that nobody really knows what the order means on 
important points.

Some examples:

• Sec. 3(c) bans "entry"—which to the best of my knowledge has had no meaning 
in the Immigration and Nationality Act (INA) since the passage of the Illegal 
Immigration Reform and Immigrant Responsibility Act (IIRIRA) in 1996. Pre-
IIRIRA law did use the term “entry,” but that is no longer the case.

• Section 3(g) talks of waivers on a case-by-case basis for people who are 
otherwise denied visas or other benefits under the immigration laws pursuant 
to the order. If a person needs a waiver to obtain "other benefits," does that 
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mean that nationals of the seven countries are denied any benefit under the 
INA without a waiver, benefits such as naturalization, adjustment of status, or 
temporary protected status, even if they are already in the US?

• On its face, the order bars entry of both immigrants and non-immigrants. 
Again, as entry is not defined, and no one was given any time to draft 
implementing guidance or to clarify any points, it’s no surprise that Customs 
and Border Protection doesn’t seem to know how to apply it to lawful 
permanent residents (LPRs). The INA, at section 101(a)(13)(C), says that green 
card holders will not be deemed as seeking admission absent the factors 
enumerated therein—factors that do not include an executive order banning 
entry. Yet Reuters and The Guardian are both reporting quotations from a DHS 
public relations official, stating that the order does apply to LPRs. If that 
interpretation lasts, look for DHS to get its ass handed to it on a platter in 
federal court—a defeat it will richly deserve.

• Another big mystery is how the order will apply to asylees. Will people even be 
allowed to apply? On the one hand, the right to seek asylum is right there in 
the INA. But to apply for asylum, you have to be interviewed by a U.S. Citizen 
and Immigration Services officer to determine if you have a credible fear of 
persecution. Is that interview a benefit under the act? And if so, is it barred? 
From what I hear, right now anyway, Customs and Border Protection is not 
allowing anyone to claim asylum and have a credible fear interview.

I could go on, but you get the point. This order is a giant birthday present to the 
ACLU and other immigration litigators. And godspeed to them in going after 
it—which, as I noted above, they are already succeeding in doing.

But the incompetence actually does not stop at running a process that causes legal 
chaos and probable manhandling by the federal courts.

Consider, for example, the likely diplomatic fallout. In his first week in office, Trump 
has managed to create a major rift with Mexico, our peaceable neighbor to the south 
with whom we have no earthly reason to be spatting and haven’t had bilateral 
problem this serious since Pancho Villa. Trump’s new order seems certain to raise 
tensions with other countries too—and not just the countries whose nationals it 
targets (Iran, for example, which today restricted travel by U.S. nationals in 
retaliation; a great many U.S. citizens have family in Iran and now can’t visit them).
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Because the order applies to dual nationals, where a person is a citizen of one 
restricted country and one non-restricted country, it appears to bar entry to 
hundreds of thousands of citizens of the U.K. and Canada—including a British 
Member of Parliament and a Canadian-Iranian consultant who lives in the United 
States but now can no longer safely travel to her business’s headquarters in Toronto 
without being blocked from reentry. British Prime Minister Theresa May wasn’t 
showing a lot of spine today over the matter, but what happens when she starts 
getting political blowback at home for the not standing up to the U.S. over its 
treatment of her nationals?

And Canadian Prime Minister Justin Trudeau is already making noise. He tweeted 
today:

To those fleeing persecution, terror & war, Canadians will 
welcome you, regardless of your faith. Diversity is our strength 
WelcomeToCanada#

12:20 PM - 28 Jan 2017 

428,644 778,454

Justin Trudeau
@JustinTrudeau

 Follow

In some ways, the most stunning incompetence in the document appears in one of 
the least discussed sections: The section at the end that mandates reporting on the 
nefarious terrorist activities of foreigners in the United States. This section requires 
regular reports from DHS on terrorism-related offenses by foreign nationals, and 
gender-based violence and honor killings by foreign nationals (because remember, 
Mexico sends us their rapists and Muslims all kill their daughters when they date 
Americans).

The White House appears to have included this section because the Trumpists think 
it will show that large numbers of foreigners are coming to the United States and 
committing acts of terrorism here. But that is delusional, and the data will not show 
that—as I suspect someone at DHS would have pointed out had they had the chance. 
Here’s Politifact summarizing the extant data on the citizenship status of the authors 
of terrorist attacks in the United States: 
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The New America Foundation, a Washington think tank that promotes data-
driven research for social and economic policy, did an analysis of "homegrown 
extremism" since 2000. The foundation compiled data on 499 extremists, who 
either adhered to jihadist ideology inspired by al-Qaida or were motivated by 
right- or left-wing political beliefs. This database includes attacks as well as 
those accused of terrorism-related offenses, such as plotting attacks or 
fundraising. 

New America found that about 64 percent of the extremists were U.S.-born 
citizens and 80 percent were either American-born or naturalized citizens. 
The database shows eight out of 499 extremists were illegal residents; all 
eight were jihadists.

A New York Times analysis cited by many experts we interviewed found that 
half of the jihadist attacks since 2001 were committed by men born in the 
United States. Many others were naturalized citizens. Some were noncitizens 
but were traveling legally, such as Richard Reid, the attempted shoe bomber 
in Miami in 2001, who didn’t need a visa because he was from Britain.

Overall, databases of terrorist acts in the United States show that many were 
committed by Americans or naturalized citizens, though some high-profile 
incidents have involved legal immigrants.

"Empirically, domestic terrorism is carried out by citizens—not 
immigrants—with right-wing terrorism, racial hate crimes, and the sovereign-
citizen movement making up a majority of domestic terrorist incidents," said 
Joel Day, assistant professor of security and global studies at the University of 
Massachusetts Lowell. "Other domestic incidents have indeed been carried 
out by those who came here through legal channels.’’

In other words, the executive order sets up a reporting mechanism that will almost 
certainly falsify its own premise.
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@benjaminwittes

I would wax triumphant about the mitigating effect of incompetence on this 
document, but alas, I can’t do it. The president’s powers in this area are vast, as I 
say, and while the incompetence is likely to buy the administration a world of hurt in 
court and in diplomacy in the short term, this order is still going take more than a 
few pounds of flesh out of a lot of innocent people.

Moreover, it’s a very dangerous thing to have a White House that can’t with the 
remotest pretense of competence and governance put together a major policy 
document on a crucial set of national security issues without inducing an avalanche 
of litigation and wide diplomatic fallout. If the incompetence mitigates the 
malevolence in this case, that’ll be a blessing. But given the nature of the federal 
immigration powers, the mitigation may be small and the blessing short-lived; the 
implications of having an executive this inept are not small and won’t be short-
lived. 

Topics: Donald Trump, Omphalos, Refugees

Benjamin Wittes is editor in chief of Lawfare and a Senior Fellow in 
Governance Studies at the Brookings Institution. He is the author of 
several books and is co-chair of the Hoover Institution's Working Group 
on National Security, Technology, and Law. 
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Kelly: There are '13 or 14' more 
countries with questionable vetting 
procedures

Updated 2:09 AM ET, Tue March 7, 2017 
By Daniella Diaz, CNN

Story highlights

Trump signed a new executive order that bans 
immigration from six Muslim-majority countries

Kelly says the ban is not a Muslim ban

Revised US travel ban 

• Trump signs new travel ban
• How this ban is different 
• Muslims in Congress blast new order
• Will this impact the court cases?
• Travel ban: Read the full executive order
• Instant backlash to new travel ban
• This time around, ban offers wiggle 

room

Washington (CNN) — Secretary of Homeland Security John Kelly said that apart from the six countries listed on 
Monday's travel ban, there are "13 or 14" other countries that also have questionable vetting procedures.

Kelly didn't name any of the additional countries the administration is concerned about and acknowledged he doesn't 
expect the list of countries subject to the travel ban will grow.

"There will probably be other countries we will look at," he told CNN's Wolf Blitzer on "The Situation Room." "I don't 
believe the list will be expanded, but there are countries out there that we will ask, like Iraq has done ... to cooperate with 
us better, to get us the information we need to safeguard the country."

He continued: "There's a number of them out there, I don't want to speculate. There's probably 13 or 14 countries, not 
all of them Muslim countries, not all of them in the Middle East, that have questionable vetting procedures we can rely 
on. And if we overlay additional vetting procedures, the chances are these countries will be minimum citizens from 
those countries that visit our country."

President Donald Trump on Monday signed a new executive order that bans immigration from six Muslim-majority 
countries, dropping Iraq from January's previous order and reinstates a temporary blanket ban on all refugees. Iraq was 
removed from a revised version of an executive order banning travel from certain Muslim-majority countries after 
intensive lobbying from the Iraqi government at the highest levels, a senior US official told CNN Monday. 

President Donald Trump signs new travel ban, exempts Iraq

The new measures will block citizens of Syria, Iran, Libya, Somalia, Sudan and Yemen from obtaining visas for at least 
90 days.

The new ban, which will be implemented March 16, comes six weeks after Trump's original executive order caused 
chaos at airports nationwide before it was blocked by federal courts. 

Kelly says more countries have vetting issues 01:08

Source: CNN
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The ban removes language in the original order that indefinitely banned Syrian refugees and called for prioritizing the 
admission of refugees who are religious minorities in their home countries.

Kelly told Blitzer that the ban is not a "Muslim ban," which is what it's being called by critics of the executive order.

"Three of the six (countries in the travel ban) now are designated as terrorism supporters," Kelly said. "We can't rely on 
those governments ... It's not a Muslim ban ... there are 51 overwhelmingly Muslim countries."

Related Video: Trump signs revised travel 
ban, Iraq is exempt 03:12

Trump vs. Obama: A rocky relationship

EPA veteran quits, says Trump admin isn't 
supporting 'vulnerable…

Pence dodges question on Trump's wiretapping 
claims

Working for Trump is an embarrassment
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F.B.I. Casts Wide Net Under Relaxed 
Rules for Terror Inquiries, Data Show
By CHARLIE SAVAGE MARCH 26, 2011

WASHINGTON — Within months after the Bush administration relaxed limits on 
domestic-intelligence gathering in late 2008, the F.B.I. assessed thousands of people 
and groups in search of evidence that they might be criminals or terrorists, a newly 
disclosed Justice Department document shows.

In a vast majority of those cases, F.B.I. agents did not find suspicious 
information that could justify more intensive investigations. The New York Times 
obtained the data, which the F.B.I. had tried to keep secret, after filing a lawsuit 
under the Freedom of Information Act.

The document, which covers the four months from December 2008 to March 

2009, says the F.B.I. initiated 11,667 “assessments” of people and groups. Of those, 
8,605 were completed. And based on the information developed in those low-level 
inquiries, agents opened 427 more intensive investigations, it says.

The statistics shed new light on the F.B.I.’s activities in the post-Sept. 11 era, as 
the bureau’s focus has shifted from investigating crimes to trying to detect and 
disrupt potential criminal and terrorist activity.

It is not clear, though, whether any charges resulted from the inquiries. And because 
the F.B.I. provided no comparable figures for a period before the rules change, it is 
impossible to determine whether the numbers represent an increase in 
investigations.
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Still, privacy advocates contend that the large number of assessments that 
turned up no sign of wrongdoing show that the rules adopted by the Bush 
administration have created too low a threshold for starting an inquiry. Attorney 
General Eric H. Holder Jr. has left those rules in place.

Michael German, a former F.B.I. agent who is now a policy counsel for the 
American Civil Liberties Union, argued that the volume of fruitless assessments 
showed that the Obama administration should tighten the rules.

“These are investigations against completely innocent people that are now 
bound up within the F.B.I.’s intelligence system forever,” Mr. German said. “Is that 
the best way for the F.B.I. to use its resources?”

But Valerie E. Caproni, the bureau’s general counsel, said the numbers showed 
that agents were running down any hint of a potential problem — including 
vigilantly checking out potential leads that might have been ignored before the Sept. 
11 attacks.

“Recognize that the F.B.I.’s policy — that I think the American people would 
support — is that any terrorism lead has to be followed up,” Ms. Caproni said. “That 
means, on a practical level, that things that 10 years ago might just have been 
ignored now have to be followed up.”

F.B.I. investigations are controlled by guidelines first put in place by Attorney 
General Edward H. Levi during the Ford administration, after the disclosure that the 
bureau had engaged in illegal domestic spying for decades. After the Sept. 11 attacks, 
those rules were loosened by Attorney General John Ashcroft and then again by 
Attorney General Michael B. Mukasey.

Some Democrats and civil liberties groups protested the Mukasey guidelines, 
contending that the new rules could open the door to racial or religious profiling and 
to fishing expeditions against Americans.

In 2006, The New York Times reported that the National Security Agency had 
each month been flooding the bureau with thousands of names, phone numbers and 
e-mail addresses that its surveillance and data-mining programs had deemed 
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suspicious. But frustrated agents found that virtually all of the tips led to dead ends 
or innocent Americans.

When the Mukasey guidelines went into effect in December 2008, they allowed 
the F.B.I. to use a new category of investigation called an “assessment.” It permits an 
agent, “proactively or based on investigative leads,” to scrutinize a person or a group 
for signs of a criminal or national security threat, according to the F.B.I. manual.

The manual also says agents need “no particular factual predication” about a 
target to open an assessment, although the basis “cannot be arbitrary or groundless 
speculation.” And in selecting subjects for such scrutiny, agents are allowed to use 
ethnicity, religion or speech protected by the First Amendment as a factor — as long 
as it is not the only one.

An assessment is less intensive than a more traditional “preliminary” inquiry or 
a “full” investigation, which requires greater reason to suspect wrongdoing but also 
allows agents to use more intrusive information-gathering techniques, like 
wiretapping.

Still, in conducting an assessment, agents are allowed to use other techniques — 
searching databases, interviewing the subjects or people who know them, sending 
confidential informers to infiltrate an organization, attending a public meeting like a 
political rally or a religious service, and following and photographing people in 
public places.

In March 2009, Russ Feingold, then a Democratic senator from Wisconsin, 
asked the F.B.I. how many assessments it had initiated under the new guidelines and 
how many regular investigations had been opened based on information developed 
by those assessments.

In November 2010, the Justice Department sent a classified letter to the Senate 
Judiciary Committee answering Mr. Feingold’s question. This month, it provided an 
uncensored copy of the same answer to The Times as a result of its Freedom of 
Information Act lawsuit.
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F.B.I. officials said in an interview that the statistics represented a snapshot as 
of late March 2009, so the 11,667 assessment files were generated over a roughly 
four-month period. But they said they believed that agents had continued to open 
assessments at roughly the same pace since then.

Some aspects of the statistics are hazy, officials cautioned.

For example, even before the December 2008 changes, the bureau routinely 
followed up on low-grade tips and leads under different rules. But that activity was 
not formally tracked as an “assessment” that could be easily counted and compared.

F.B.I. officials also said about 30 percent of the 11,667 assessments were just 
vague tips — like a report of a suspicious car that included no license plate number. 
Such tips are entered into its computer system even if there is no way to follow up on 
them.

Finally, they said, it is impossible to know precisely how many assessments 
turned up suspicious facts. A single assessment may have spun off more than one 
higher investigation, and some agents may have neglected to record when such an 
investigation started as an assessment.

Ms. Caproni also said that even though the F.B.I. manual says agents can open 
assessments “proactively,” they still must always have a valid reason — like a tip that 
is not solid enough to justify a more intensive level of investigation but should still 
be checked out.

But Mr. German, of the A.C.L.U., said that allowing agents to initiate 
investigations without a factual basis “seems ripe for abuse.” He added, “What they 
should be doing is working within stricter guidelines that help them focus on real 
threats rather than spending time chasing shadows.”
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People From 7 Travel-Ban Nations Pose 
No Increased Terror Risk, Report Says
By RON NIXON FEB. 25, 2017

When President Trump signed an executive order last month temporarily barring 
visitors from seven mostly Muslim countries, he said he was moving to protect the 
United States from terrorist attacks. The Homeland Security secretary, John F. Kelly, 
echoed the president, saying the travel ban was necessary because vetting 
procedures “in those seven countries are suspect.”

But an internal report written by intelligence analysts at Mr. Kelly’s department 
appears to undercut the assessment that people from the seven countries — Iran, 
Iraq, Libya, Somalia, Sudan, Syria and Yemen — pose a heightened threat of 
terrorism. The three-page report found that “country of citizenship is unlikely to be a 
reliable indicator of potential terrorist activity.”

The report adds to the difficulties the Trump administration has faced in 
carrying out the travel ban. Federal judges have suspended the order, and the 
administration has said it will redo it to withstand legal scrutiny, but has not given a 
timetable.
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The Department of Homeland Security assessment, first reported by The 
Associated Press, found that only a small number of people from the seven countries 
had been involved in terrorism-related activities in the United States since the Syrian 
civil war began in 2011. In addition, the report noted, while terrorist groups in Iraq, 
Syria and Yemen pose a threat to the United States, militant groups in the other four 
countries have a more regional focus.

The report also found that in the past six years, the terrorism threat reached 
much more widely than the seven countries listed — individuals from 26 countries 
had been “inspired” to carry out attacks in the United States.

Furthermore, few individuals from the seven countries affected by the ban have 
access to the United States, the report said, noting the small numbers of visas 
granted by the State Department to citizens of those nations.

The White House and the Department of Homeland Security sought to play 
down the significance of the report. The White House said that it was politically 
motivated and disregarded information that would have provided support for the 
travel ban. The Department of Homeland Security said the report was just a draft 
and “not a final comprehensive review of the government’s intelligence.”

Stephen Miller, a senior aide to Mr. Trump, told Fox News on Tuesday that the 
redrawn executive order would “have the same basic policy outcome.”

The Trump administration on Friday also took the first steps toward following 
through on the president’s plan to build a wall along the border with Mexico.

Customs and Border Protection, an agency within the Department of Homeland 
Security, announced that it would begin accepting design proposals for a wall. The 
agency said it would need the proposals by March 10. After it chooses a list of 
potential vendors, full proposals would be required a few weeks later.

The agency said it could make a final decision by the middle of April.
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The Rachel Maddow Show / The MaddowBlog

TRMS Exclusive: DHS document undermines Trump 
case for travel ban
03/02/17 09:15 PM—UPDATED 03/03/17 12:14 AM

The Rachel Maddow Show has obtained, exclusively, a Department of Homeland Security 
intelligence assessment document. The document, from the Office of Intelligence and 
Analysis, makes the case that most foreign-born, U.S.-based violent extremists are likely not 
radicalized when they come to the U.S., but rather become radicalized after living in the U.S. 
for a number of years.

The document follows another piece of research (pdf) from Homeland Security that 
undercut President Trump’s rationale for a travel ban as a means of keeping violent 
extremists out. On Friday, the Associated Press published an analysis from Homeland 

Exclusive: DHS intel doc contradicts case for Trump's travel ban, 3/2/17, 9:02 PM ET 
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Security that said citizenship in any given country – including the seven countries listed in 
the executive order – is likely an unreliable indicator of whether someone poses a terrorist 
threat.

The new assessment, obtained by the Rachel Maddow Show and dated March 1, tracks 88 
violent, foreign-born extremists in the United States. More than half of them had been in the 
U.S. more than 10 years before they were indicted or killed.

Homeland Security tonight has confirmed the authenticity of the document. The 
department says production of it began in August 2016, and that it likely would have 
reached the White House. We have asked the White House for comment tonight. They have 
not responded.

Read the document below:

(Scribd pdf link here)
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Explore: The MaddowBlog

Thursday's Mini-Report, 3.2.17 Team Trump's Russian communications come...
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Brody File Exclusive: President Trump Says Persecuted Christians 
Will Be Given Priority As Refugees 

blogs
thebrodyfile

Brody File Exclusive: President Trump Says Persecuted Christians 
Will Be Given Priority As Refugees 
01-27-2017
David Brody

In an exclusive interview with The Brody File, President Donald Trump says persecuted 
Christians will be given priority when it comes to applying for refugee status in the United States. 
“We are going to help them,” President Trump tells CBN News. “They’ve been horribly treated. 
Do you know if you were a Christian in Syria it was impossible, at least very tough to get into the 
United States? If you were a Muslim you could come in, but if you were a Christian, it was almost 
impossible and the reason that was so unfair, everybody was persecuted in all fairness, but they 
were chopping off the heads of everybody but more so the Christians. And I thought it was very, 
very unfair.”
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The Brody File conducted the interview Friday morning in the Blue Room at The White House. 
More newsworthy clips are coming soon. The entire interview can be seen this Sunday at 11pm 
on Freeform (cable TV, formerly ABC Family Channel) during our special CBN News show. 
This is just the third interview President Trump has done from The White House and it will be the 
only interview that will air in its’ entirety this weekend.

MANDATORY VIDEO AND COURTESY: CBN NEWS/THE BRODY FILE

DAVID BRODY: “Persecuted Christians, we’ve talked about this, the refugees overseas. The 
refugee program, or the refugee changes you’re looking to make. As it relates to persecuted 
Christians, do you see them as kind of a priority here?”

PRESIDENT TRUMP: “Yes.”

DAVID BRODY: “You do?”

PRESIDENT TRUMP: “They’ve been horribly treated. Do you know if you were a Christian in 
Syria it was impossible, at least very tough to get into the United States? If you were a Muslim 
you could come in, but if you were a Christian, it was almost impossible and the reason that was 
so unfair, everybody was persecuted in all fairness, but they were chopping off the heads of 
everybody but more so the Christians. And I thought it was very, very unfair. So we are going to 
help them.”

While you are here...

We'd like to ask for your help. At CBN News, we strive to bring you the most current, 
pertinent and reliable news possible. We are able to bring you this important news from a 
Christian perspective because of the help of friends like you who know how vital it is to 
have an alternative to the news you hear from major media outlets. Would you help ensure 
that we can continue to provide this important service to you and our country by considering 
a special gift today? Or would you become a monthly partner so we know we can count on 
the resources we need to bring you the best news possible?

Thanks for being a part of the dynamic future of CBN News, as well as helping The 
Christian Broadcasting Network share the love of Jesus with hurting people everywhere.

Become a Partner Give a special gift

JOIN THE CONVERSATION

Login

Write a comment

Steve

Christian persecution is running at about 100,000 deaths per month. I'm so glad that 
our President is cognizant of this and willing to alleviate some of the pain and 
suffering of these people.

Israel Friend Di

Our President Donald Trump is doing his Christian duty by banning terrorists Muslims 
and illegals into the USA that want to promote Sharia laws upon us and terrorize this 
country.  Isis and Hamas chop off the heads of their own people if they are found to 
be worshipping the GOD OF ISRAEL, our GOD, KING JESUS. This has to be 
stopped before they completely destroy the entire USA and all Christians and Jews, 
including ISRAEL. The Muslim religion is a hate religion unlike our Judea, 
Christianity.  We love all people of every race and don't kill to please our GOD. Our 
GOD died, shed HIS innocent blood as the final Lamb of GOD sacrifice  and was 
resurrected to save us from our sins. 
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Acts of Faith

Trump signs order 
limiting refugee entry, 
says he will prioritize 
Christian refugees

By By Sarah Pulliam BaileySarah Pulliam Bailey January 27January 27

President Trump signed an executive order Friday instituting “extreme vetting” of refugees, aimed at keeping President Trump signed an executive order Friday instituting “extreme vetting” of refugees, aimed at keeping 

out “radical Islamic terrorists.”out “radical Islamic terrorists.”

“I’m establishing a new vetting measure to keep radical Islamic terrorists out of the United States of “I’m establishing a new vetting measure to keep radical Islamic terrorists out of the United States of 

America,” Trump said during his signing of the order. “We don’t want them here. We want to make sure we America,” Trump said during his signing of the order. “We don’t want them here. We want to make sure we 

are not admitting into our country the very threats our soldiers are fighting overseas.”are not admitting into our country the very threats our soldiers are fighting overseas.”

According to drafts of the executive action, the order bars people from the Muslim-majority countries of Iraq, According to drafts of the executive action, the order bars people from the Muslim-majority countries of Iraq, 

Syria, Iran, Sudan, Libya, Somalia or Yemen from entering the United States for 30 days and suspends the Syria, Iran, Sudan, Libya, Somalia or Yemen from entering the United States for 30 days and suspends the 

U.S. Refugee Admissions Program for 120 days. The program will be reinstated “only for nationals of U.S. Refugee Admissions Program for 120 days. The program will be reinstated “only for nationals of 

countries for whom” members are vetted by Trump’s administration.countries for whom” members are vetted by Trump’s administration.

In an interview Friday with the Christian Broadcast Network, Trump said he plans to help persecuted In an interview Friday with the Christian Broadcast Network, Trump said he plans to help persecuted 

Christians.Christians.

“Do you know if you were a Christian in Syria it was impossible, at least very tough, to get into the United “Do you know if you were a Christian in Syria it was impossible, at least very tough, to get into the United 

States?” Trump said. “If you were a Muslim you could come in, but if you were a Christian, it was almost States?” Trump said. “If you were a Muslim you could come in, but if you were a Christian, it was almost 

impossible and the reason that was so unfair, everybody was persecuted in all fairness, but they were impossible and the reason that was so unfair, everybody was persecuted in all fairness, but they were 

chopping off the heads of everybody but more so the Christians. And I thought it was very, very unfair.”chopping off the heads of everybody but more so the Christians. And I thought it was very, very unfair.”

Trump signs order limiting refugee entry, says he will prioritize Christian refugees - The ...

1/30/2017https://www.washingtonpost.com/news/acts-of-faith/wp/2017/01/27/we-dont-want-them-th...
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In a statement, the American Civil Liberties Union declared Trump’s action “just a euphemism for In a statement, the American Civil Liberties Union declared Trump’s action “just a euphemism for 

discrimination against Muslims.”discrimination against Muslims.”

From both legal and historical perspectives, the plan to ban refugees from specific countries is within the From both legal and historical perspectives, the plan to ban refugees from specific countries is within the 

powers granted to the president under current law and historical precedent, according to Charles Haynes, powers granted to the president under current law and historical precedent, according to Charles Haynes, 

vice president of the Newseum Institute’s Religious Freedom Center. However, whether the president can vice president of the Newseum Institute’s Religious Freedom Center. However, whether the president can 

limit the ban to one religious group is another question.limit the ban to one religious group is another question.

Many Muslims, especially Shiites, are among the religious minorities under attack, Haynes said. This “raises Many Muslims, especially Shiites, are among the religious minorities under attack, Haynes said. This “raises 

moral and humanitarian concerns about excluding them from entrance to the U.S. while permitting people of moral and humanitarian concerns about excluding them from entrance to the U.S. while permitting people of 

other faiths,” he said. “Whether this policy rises to the level of a constitutional violation is uncertain and will other faiths,” he said. “Whether this policy rises to the level of a constitutional violation is uncertain and will 

be debated by constitutional scholars in the coming weeks.”be debated by constitutional scholars in the coming weeks.”

Issues related to the Constitution and religion are usually associated with matters of sex, such as Issues related to the Constitution and religion are usually associated with matters of sex, such as 

contraceptives and LGBT discrimination, but some observers said they expect Trump’s actions on contraceptives and LGBT discrimination, but some observers said they expect Trump’s actions on 

immigration to raise new challenges for religious freedom, according to Chelsea Langston Bombino of the immigration to raise new challenges for religious freedom, according to Chelsea Langston Bombino of the 

Institutional Religious Freedom Alliance at the Center for Public Justice. Several organizations, she noted, Institutional Religious Freedom Alliance at the Center for Public Justice. Several organizations, she noted, 

are speaking out against orders that “will hurt the very people that their organizations were established, out are speaking out against orders that “will hurt the very people that their organizations were established, out 

of a religious calling, to serve,” she said.of a religious calling, to serve,” she said.

Trump’s actions have been decried by several religious groups this week. “The expected cutbacks to U.S. Trump’s actions have been decried by several religious groups this week. “The expected cutbacks to U.S. 

refugee programs and funding will compromise our ability to do this work and the infrastructure needed to refugee programs and funding will compromise our ability to do this work and the infrastructure needed to 

serve refugees in the years to come,” evangelical ministry World Relief said in a statement.serve refugees in the years to come,” evangelical ministry World Relief said in a statement.

And in a strongly worded statement, Rabbi Jack Moline, the Interfaith Alliance president, noted that And in a strongly worded statement, Rabbi Jack Moline, the Interfaith Alliance president, noted that 

this decision was announced on International Holocaust Remembrance Day.this decision was announced on International Holocaust Remembrance Day.

“For decades, the United States has prided itself as a safe bastion for refugees around the globe escaping war “For decades, the United States has prided itself as a safe bastion for refugees around the globe escaping war 

and persecution,” he said. “President Trump is poised to trample upon that great legacy with a de facto and persecution,” he said. “President Trump is poised to trample upon that great legacy with a de facto 

Muslim ban.”Muslim ban.”

The Council on American-Islamic Relations will on Monday announce a federal lawsuit on behalf of more The Council on American-Islamic Relations will on Monday announce a federal lawsuit on behalf of more 

than 20 people challenging the constitutionality of the executive order.than 20 people challenging the constitutionality of the executive order.

Acts of Faith newsletterActs of Faith newsletter

Conversations about faith and values.Conversations about faith and values.
Sign up

Trump signs order limiting refugee entry, says he will prioritize Christian refugees - The ...
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“There is no evidence that refugees – the most thoroughly vetted of all people entering our nation – are a “There is no evidence that refugees – the most thoroughly vetted of all people entering our nation – are a 

threat to national security,” said CAIR national litigation director Lena F. Masri. “This is an order that is threat to national security,” said CAIR national litigation director Lena F. Masri. “This is an order that is 

based on bigotry, not reality.”based on bigotry, not reality.”

This post has been updated.This post has been updated.

Sarah Pulliam Bailey is a religion reporter, covering how faith intersects with politics, culture 
and...everything.  Follow @spulliam
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signed Saturday.
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[2/12/2017 5:18:09 PM]

- DECEMBER 07, 2015 -

DONALD J. TRUMP STATEMENT ON
PREVENTING MUSLIM
IMMIGRATION
(New York, NY) December 7th, 2015, -- Donald J. Trump is calling

for a total and complete shutdown of Muslims entering the United

going on. According to Pew Research, among others, there is great

hatred towards Americans by large segments of the Muslim

Center for Security

Policy released data showing "25% of those polled agreed that

a part of the global jihad" and 51% of those polled, "agreed that

Muslims in America should have the choice of being governed

according to Shariah." Shariah authorizes such atrocities as murder

unthinkable acts that pose great harm to Americans, especially

women.

obvious to anybody the hatred is beyond comprehension. Where

this hatred comes from and why we will have to determine. Until we

dangerous threat it poses, our country cannot be the victims of

horrendous attacks by people that believe only in Jihad, and have

no sense of reason or respect for human life. If I win the election for

President, we are going to Make America Great Again." - Donald J.

Trump
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2/15/2017 Donald J. Trump on Twitter: "Just put out a very important policy statement on the extraordinary influx of hatred & danger coming into our country. We mu…

https://twitter.com/realdonaldtrump/status/673982228163072000?lang=en 1/1
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Donald Trump: 'I think Islam hates us'

Updated 5:56 PM ET, Thu March 10, 2016 
By Theodore Schleifer, CNN

Story highlights

"I think Islam hates us," Trump told CNN's 
Anderson Cooper, deploring the "tremendous 
hatred" that he said partly defined the religion

Asked if the hated was "in Islam itself," Trump 
would only say that was for the media to figure 
out

Washington (CNN) — Donald Trump said 
Wednesday that he thinks "Islam hates us," drawing 
little distinction between the religion and radical 
Islamic terrorism.

"I think Islam hates us," Trump told CNN's Anderson 
Cooper, deploring the "tremendous hatred" that he 
said partly defined the religion. He maintained the 
war was against radical Islam, but said, "it's very 
hard to define. It's very hard to separate. Because 
you don't know who's who."
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READ: Donald Trump: 'It's over' if I win Ohio and Florida

Asked if the hate was "in Islam itself," Trump would only say that was for the media to figure out.

"You're gonna have to figure that out, OK?" he told Cooper. "We have to be very vigilant. We have to be 
very careful. And we can't allow people coming into this country who have this hatred of the United 
States."

Donald Trump CNN interview (part 1) 10:15

J.R.256

Case 8:17-cv-00361-TDC   Document 95-11   Filed 03/11/17   Page 72 of 119

J.A. 517

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 220 of 300 Total Pages:(520 of 822)



Trump made headlines in December when he called for a temporary ban on Muslims entering the U.S., 
"until our country's representatives can figure out what is going on." Despite widespread condemnation 
of the remarks, Trump has stood by the proposal. 

Speaking to CNN's Wolf Blitzer on "The Situation Room" Thursday, Trump spokeswoman Katrina 
Pierson said the real-estate magnate stood by the sentiment that many Muslims worldwide sympathize 
with ISIS, but said Trump should've used "radical Islam."

"It is radical Islamic extremists that do participate in these types of things," Pierson said, calling for a 
"broader perspective" of Muslims' ties to terror. "We've allowed this propaganda to spread all through 
the country that this is a religion of peace."

In speaking with Cooper, Trump added that "there can be no doctrine" when asked to outline how he 
would project power overseas.

Trump also tried to clarify his position on how far he would go in targeting the families of terrorists. He 
has said in the past that he is in favor of "expanding the laws" that govern how the U.S. can combat and 
deter terrorism, and Trump has called to bring back waterboarding, even vowing the U.S. "should go a 
lot further than waterboarding."

Donald Trump CNN interview (part 2) 10:59

J.R.257

Case 8:17-cv-00361-TDC   Document 95-11   Filed 03/11/17   Page 73 of 119

J.A. 518

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 221 of 300 Total Pages:(521 of 822)



READ: Trump: My Muslim friends don't support my immigration ban

But Trump on Wednesday declined to say what specific measures he would support.

"I'll work on it with the generals," he told Cooper. He added, "We have to play the game at a much 
tougher level than we're playing it now."

Donald Trump talks about working with Democrats 00:51

Obama photographer shades Trump 
over secure discussions

Pence's sphere of 
influence questioned in 
wake of Flynn fallout

Trump shows his true 
hand on LGBTQ rights

Feinstein, Grassley seek 
full briefing, transcripts of 
Flynn calls
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https://nyti.ms/2jLMxKS

N.Y. / REGION

Disorder at Airports as Travelers Are
Detained Without Lawyers
By BENJAMIN MUELLER and MATTHEW ROSENBERG JAN. 29, 2017

Drab airport screening areas and waiting rooms were transformed into chaotic
scenes on Sunday, with lawyers saying that border agents had put pressure on
detainees and created an information blackout that left many struggling to discern
how President Trump’s immigration order was being applied.

In New York, a lawyer said detainees were being moved from one terminal to
another in handcuffs. In Los Angeles, an Iranian graduate student was pushed by
border agents to sign documents allowing them to send her out of the country, her
lawyers said. And in the Washington area, agents told lawyers that officials had
barred detainees from getting legal help, despite a federal judge’s order that legal
permanent residents be given access to lawyers.

Panic gave way to euphoria in some cases as travelers who had been detained
for many hours were released and reunited with relatives. But well into Sunday,
two days after Mr. Trump signed an executive order keeping many foreigners from
entering the country, lawyers were still sweeping airport arrival sections in search
of waiting relatives, often their only source of information about who was being
held.

Some detainees said they had slept on office chairs. In Los Angeles, lawyers
said Customs and Border Protection agents had told them there were cots but had
declined to say how many there were, or how many people were being held.

J.R.270

Case 8:17-cv-00361-TDC   Document 95-11   Filed 03/11/17   Page 86 of 119

J.A. 531

Appeal: 17-1351      Doc: 34-2            Filed: 03/24/2017      Pg: 234 of 300 Total Pages:(534 of 822)



Detainees were told their phones would be disruptive and had to be taken. Lawyers
and relatives were growing increasingly concerned about older detainees with
medical problems.

Among those with ailments were an Iranian couple who had arrived in Los Angeles
on visitors’ visas. The man, in his late 60s, had been through two open-heart
operations, and he and his wife, in her late 50s, were both diabetic. After arriving
at the airport on Saturday afternoon, they were allowed to call their daughter in the
United States only once, around 1 a.m. on Sunday, said Patricia Corrales, a private
lawyer working on detainees’ cases there. Relatives and lawyers repeatedly asked
whether the couple were receiving proper medical care but learned nothing further
from border agents.

Ms. Corrales, who was an Immigration and Customs Enforcement lawyer for
17 years, said, “I think they don’t necessarily have the resources, the staff and
experience to deal with these large numbers.”

In a statement, the Department of Homeland Security said, “We are
committed to ensuring that all individuals affected by the executive orders,
including those affected by the court orders, are being provided all rights afforded
under the law.”

Some detainees were reportedly pressured to sign documents they hardly
understood and then put on flights out of the country. When two brothers from
Yemen, Tareq Aqel Mohammed Aziz, 21, and Ammar, 19, landed on Saturday
morning at Dulles International Airport near Washington with immigrant visas,
they planned to board a connecting flight to Flint, Mich., to join their father.
Instead, they were taken off the plane, put into handcuffs and told they needed to
sign a form or face being barred from the country for five years, said their lawyer,
Simon Y. Sandoval-Moshenberg, of the Legal Aid Justice Center in Virginia. They
signed the form and were quickly put on a plane to Ethiopia.

A 24-year-old Iranian woman who is a graduate student in the United States
told relatives of a similar problem at Los Angeles International Airport, where she
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arrived on Saturday after a trip visiting family members in Europe. Border agents
told the woman that her student visa was no longer valid, which lawyers said was
not true, and that if she did not sign a document saying she was leaving voluntarily,
she would be forcibly deported and barred from entry for five years.

The Iranian student signed. She had not been allowed to consult a lawyer and
was permitted only three calls to relatives before her phone was confiscated and
searched, said Ms. Corrales and Judy London, the directing attorney of the
nonprofit Public Counsel’s Immigrants’ Rights Project, both of whom spoke with
the woman’s relatives. On Saturday night, after a federal judge in Brooklyn ruled
the government could not remove travelers who had arrived with valid visas, she
was put on a plane back to Europe, her lawyers said. They declined to share her
name out of concern for her safety.

On Sunday morning, Ms. Corrales spoke to a supervisor from the customs
agency who suggested that the Iranian student was still at the Los Angeles airport.
The supervisor told Ms. Corrales that “they were waiting for orders from higher-
ups in terms of how to enforce the injunction,” Ms. Corrales said, referring to the
Brooklyn judge’s ruling.

Some detainees dealt with the whiplash of plans changing by the hour. A group
of five Iranians detained in New York told family members on Sunday morning
that the government planned to put them on a 1:30 p.m. flight back to Turkey, said
Melanie Zuch, a staff lawyer at the Urban Justice Center. Several hours later, some
of them were told they would be allowed to stay.

Vahideh Rasekhi, a graduate student at Stony Brook University on Long Island
who was also detained at Kennedy Airport, said she and other detainees were also
told they would be put on flights back out of the country, with agents promising
only that if they held out a little longer, they might work out a way to keep them in
the United States. Eventually they did, and shortly after 2:30 p.m., Ms. Rasekhi
walked into Terminal 4 and was immediately surrounded by loved ones, lawyers
and journalists.
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“I’m just so exhausted,” she said.

She said that detainees had been given meals and water and that agents had
even satisfied one person’s request for a lemon. Others gave accounts of more
difficult conditions; one lawyer, Justin Orr, said some detainees had been given
nothing but chocolate to eat.

Mousa Ahmadi, 30, an Iranian graduate student at the New Jersey Institute of
Technology, gave a long hug to his sister, Dr. Fahimeh Ahmadi, 40, after she was
released from additional screening at Kennedy. The siblings had not seen each
other for over three years.

Dr. Ahmadi, a general practitioner in the Australian city of Gold Coast and a
dual citizen of Australia and Iran, arrived for a long-planned visit without the
siblings’ parents, who hold only Iranian passports and canceled their flights on
Saturday.

“My Mom said, ‘If they don’t let me in the country do you think I can see him
even for a half hour?’” Dr. Ahmadi recalled. “She said, ‘Is there a window where I
can see him?’”

Lawyers at J.F.K. said that about half a dozen detainees were still in custody by
late Sunday afternoon. The Los Angeles Police Department told lawyers there
earlier on Sunday that about 40 people were being held.

A federal judge in Alexandria, Va., on Saturday ordered government officials to
give lawyers access to all legal permanent residents being detained at Dulles. But
when lawyers showed border agents there the court order and requested access to
detainees, a supervisor replied, “That’s not going to happen.”

Matt Zeller, who runs No One Left Behind, a group that helps bring over Iraqis
and Afghans who worked for the military, said he was told that there were 40 to 55
people who had been pulled aside by customs officers at Dulles on Sunday evening,
and that at least some were Iraqis, although it was not clear if any had worked for
the military. Detainees who had been released overnight — many of whom had
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green cards — spoke of hours of uncertainty as they waited to find out if they would
be allowed into a country that they called home but that no longer seemed to want
them.

“This is not the America that I have lived in,” said one man who had been
released, Seifollah Moradi, 34, a student from Columbia, Md., who has a green
card. “We used to be treated with respect. This is the land of freedom.”

Mr. Moradi had been held for six hours after returning from Tehran, where he
was visiting his sick father.

Protesters, who were lined up just past the set of one-way doors that separate
the public areas of the Dulles arrival hall from the immigration and baggage claim
areas for international flights, cheered loudly as Mr. Moradi came through the
doors. They chanted, “Welcome to the U.S.A.,” and, “No hate, no fear, refugees are
welcome here.”

Mr. Moradi, his face drawn, hardly seemed to notice.

Reporting was contributed by Ruth Bashinsky, Sheri Fink, Sean Piccoli and Liz Robbins.

A version of this article appears in print on January 30, 2017, on Page A13 of the New York edition with the
headline: Confusion and Disorder at Airports as Travelers Are Detained Without Lawyers.

© 2017 The New York Times Company
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IN THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 

 
No. 17-35105 

 
STATE OF WASHINGTON, et al. )  
 ) 
 Plaintiffs-Appellees, ) 
 ) JOINT DECLARATION OF  
 vs. ) MADELEINE K. ALBRIGHT, 
  ) AVRIL D. HAINES 
  )  MICHAEL V. HAYDEN 
  ) JOHN F. KERRY 
  ) JOHN E. McLAUGHLIN 
DONALD J. TRUMP, President of the ) LISA O. MONACO 
           United States, et al., ) MICHAEL J. MORELL 
  ) JANET A. NAPOLITANO 
  Defendants-Appellants. ) LEON E. PANETTA 
  ) SUSAN E. RICE  
 ) 
 ) 
  ) 
 
 
 

We, Madeleine K. Albright, Avril D. Haines, Michael V. Hayden, John F. Kerry, John E. 
McLaughlin, Lisa O. Monaco, Michael J. Morell, Janet A. Napolitano, Leon E. Panetta, and 
Susan E. Rice declare as follows: 

 
1. We are former national security, foreign policy, and intelligence officials in the 

United States Government: 
a. Madeleine K. Albright served as Secretary of State from 1997 to 2001.  A 

refugee and naturalized American citizen, she served as U.S. Permanent 
Representative to the United Nations from 1993 to 1997 and has been a 
member of the Central Intelligence Agency External Advisory Board since 
2009 and the Defense Policy Board since 2011, in which capacities she has 
received assessments of threats facing the United States. 

b. Avril D. Haines served as Deputy Director of the Central Intelligence Agency 
from 2013 to 2015, and as Deputy National Security Advisor from 2015 to 
January 20, 2017.  

c. Michael V. Hayden served as Director of the National Security Agency from 
1999 to 2005, and Director of the Central Intelligence Agency from 2006 to 
2009. 

d. John F. Kerry served as Secretary of State from 2013 to January 20, 2017.  
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e. John E. McLaughlin served as Deputy Director of the Central Intelligence 
Agency from 2000-2004 and Acting Director of CIA in 2004.  His duties 
included briefing President-elect Bill Clinton and President George W. Bush. 

f. Lisa O. Monaco served as Assistant to the President for Homeland Security 
and Counterterrorism and Deputy National Security Advisor from 2013 to 
January 20, 2017. 

g. Michael J. Morell served as Acting Director of the Central Intelligence 
Agency in 2011 and from 2012 to 2013, Deputy Director from 2010 to 2013, 
and as a career official of the CIA from 1980.  His duties included briefing 
President George W. Bush on September 11, 2001, and briefing President 
Barack Obama regarding the May 2011 raid on Osama bin Laden. 

h. Janet A. Napolitano served as Secretary of Homeland Security from 2009 to 
2013.  

i. Leon E. Panetta served as Director of the Central Intelligence Agency from 
2009-11 and as Secretary of Defense from 2011-13. 

j. Susan E. Rice served as U.S. Permanent Representative to the United Nations 
from 2009-13 and as National Security Advisor from 2013 to January 20, 
2017. 

 
2. We have collectively devoted decades to combatting the various terrorist threats 

that the United States faces in a dynamic and dangerous world.  We have all held the highest 
security clearances.  A number of us have worked at senior levels in administrations of both 
political parties.  Four of us (Haines, Kerry, Monaco and Rice) were current on active 
intelligence regarding all credible terrorist threat streams directed against the U.S. as recently as 
one week before the issuance of the Jan. 27, 2017 Executive Order on “Protecting the Nation 
from Foreign Terrorist Entry into the United States” (“Order”).  

 
3. We all agree that the United States faces real threats from terrorist networks and 

must take all prudent and effective steps to combat them, including the appropriate vetting of 
travelers to the United States.  We all are nevertheless unaware of any specific threat that would 
justify the travel ban established by the Executive Order issued on January 27, 2017.  We view 
the Order as one that ultimately undermines the national security of the United States, rather than 
making us safer.  In our professional opinion, this Order cannot be justified on national security 
or foreign policy grounds.  It does not perform its declared task of “protecting the nation from 
foreign terrorist entry into the United States.”  To the contrary, the Order disrupts thousands of 
lives, including those of refugees and visa holders all previously vetted by standing procedures 
that the Administration has not shown to be inadequate.  It could do long-term damage to our 
national security and foreign policy interests, endangering U.S. troops in the field and disrupting 
counterterrorism and national security partnerships.  It will aid ISIL’s propaganda effort and 
serve its recruitment message by feeding into the narrative that the United States is at war with 
Islam.  It will hinder relationships with the very communities that law enforcement professionals 
need to address the threat.  It will have a damaging humanitarian and economic impact on the 
lives and jobs of American citizens and residents.  And apart from all of these concerns, the 
Order offends our nation’s laws and values. 
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4. There is no national security purpose for a total bar on entry for aliens from the 
seven named countries.  Since September 11, 2001, not a single terrorist attack in the United 
States has been perpetrated by aliens from the countries named in the Order.  Very few attacks on 
U.S. soil since September 11, 2001 have been traced to foreign nationals at all.  The 
overwhelming majority of attacks have been committed by U.S. citizens.  The Administration has 
identified no information or basis for believing there is now a heightened or particularized future 
threat from the seven named countries.  Nor is there any rational basis for exempting from the 
ban particular religious minorities (e.g., Christians), suggesting that the real target of the ban 
remains one religious group (Muslims).  In short, the Administration offers no reason why it 
abruptly shifted to group-based bans when we have a tested individualized vetting system 
developed and implemented by national security professionals across the government to guard 
the homeland, which is continually re-evaluated to ensure that it is effective.  
 

5. In our professional opinion, the Order will harm the interests of the United States 
in many respects: 
  

a. The Order will endanger U.S. troops in the field.  Every day, American 
soldiers work and fight alongside allies in some of the named countries who 
put their lives on the line to protect Americans.  For example, allies who 
would be barred by the Order work alongside our men and women in Iraq 
fighting against ISIL.  To the extent that the Order bans travel by individuals 
cooperating against ISIL, we risk placing our military efforts at risk by sending 
an insulting message to those citizens and all Muslims. 

b. The Order will disrupt key counterterrorism, foreign policy, and national 
security partnerships that are critical to our obtaining the necessary 
information sharing and collaboration in intelligence, law enforcement, 
military, and diplomatic channels to address the threat posed by terrorist 
groups such as ISIL.  The international criticism of the Order has been intense, 
and it has alienated U.S. allies.  It will strain our relationships with partner 
countries in Europe and the Middle East, on whom we rely for vital 
counterterrorism cooperation, undermining years of effort to bring them closer.  
By alienating these partners, we could lose access to the intelligence and 
resources necessary to fight the root causes of terror or disrupt attacks 
launched from abroad, before an attack occurs within our borders. 

c. The Order will endanger intelligence sources in the field.  For current 
information, our intelligence officers may rely on human sources in some of 
the countries listed.  The Order breaches faith with those very sources, who 
have risked much or all to keep Americans safe – and whom our officers had 
promised always to protect with the full might of our government and our 
people.  

d. Left in place, the Executive Order will likely feed the recruitment narrative 
of ISIL and other extremists that portray the United States as at war with 
Islam.  As government officials, we took every step we could to counter 
violent extremism.  Because of the Order’s disparate impact against Muslim 
travelers and immigrants, it feeds ISIL’s narrative and sends the wrong 
message to the Muslim community here at home and all over the world:  that 
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the U.S. government is at war with them based on their religion.  The Order 
may even endanger Christian communities, by handing ISIL a recruiting tool 
and propaganda victory that spreads their message that the United States is 
engaged in a religious war.  

e. The Order will disrupt ongoing law enforcement efforts.  By alienating 
Muslim-American communities in the United States, it will harm our efforts 
to enlist their aid in identifying radicalized individuals who might launch 
attacks of the kind recently seen in San Bernardino and Orlando. 

f. The Order will have a devastating humanitarian impact.  When the Order 
issued, those disrupted included women and children who had been victimized 
by actual terrorists.  Tens of thousands of travelers today face deep uncertainty 
about whether they may travel to or from the United States: for medical 
treatment, study or scholarly exchange, funerals or other pressing family 
reasons.  While the Order allows for the Secretaries of State and Homeland 
Security to agree to admit travelers from these countries on a case-by-case 
basis, in our experience it would be unrealistic for these overburdened 
agencies to apply such procedures to every one of the thousands of 
affected individuals with urgent and compelling needs to travel. 

g. The Order will cause economic damage to American citizens and residents. 
The Order will affect many foreign travelers, particularly students, who 
annually inject hundreds of billions into the U.S. economy, supporting well 
over a million U.S. jobs.  Since the Order issued, affected companies have 
noted its adverse impacts on many strategic economic sectors, including 
defense, technology, medicine, culture and others. 

 
6. As a national security measure, the Order is unnecessary.  National security-based 

immigration restrictions have consistently been tailored to respond to: (1) specific, credible 
threats based on individualized information, (2) the best available intelligence and (3) thorough 
interagency legal and policy review.  This Order rests not on such tailored grounds, but rather, on 
(1) general bans (2) not supported by any new intelligence that the Administration has claimed, 
or of which we are aware, and (3) not vetted through careful interagency legal and policy review. 
Since the 9/11 attacks, the United States has developed a rigorous system of security vetting, 
leveraging the full capabilities of the law enforcement and intelligence communities.  This vetting 
is applied to travelers not once, but multiple times.  Refugees receive the most thorough vetting of 
any traveler to the United States, taking on the average more than a year.  Successive 
administrations have continually worked to improve this vetting through robust information-
sharing and data integration to identify potential terrorists without resorting to a blanket ban on all 
aliens and refugees.  Because various threat streams are constantly mutating, as government 
officials, we sought continually to improve that vetting, as was done in response to particular 
threats identified by U.S. intelligence in 2011 and 2015.  Placing additional restrictions on 
individuals from certain countries in the visa waiver program –as has been done on occasion in 
the past – merely allows for more individualized vettings before individuals with particular 
passports are permitted to travel to the United States.  

 
7. In our professional opinion, the Order was ill-conceived, poorly implemented and 

ill-explained.  The “considered judgment” of the President in the prior cases where courts have 
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deferred was based upon administrative records showing that the President’s decision rested on 
cleared views from expert agencies with broad experience on the matters presented to him.  
Here, there is little evidence that the Order underwent a thorough interagency legal and policy 
processes designed to address current terrorist threats, which would ordinarily include a review 
by the career professionals charged with implementing and carrying out the Order, an 
interagency legal review, and a careful policy analysis by Deputies and Principals (at the cabinet 
level) before policy recommendations are submitted to the President.  We know of no 
interagency process underway before January 20, 2017 to change current vetting procedures, and 
the repeated need for the Administration to clarify confusion after the Order issued suggest that 
that Order received little, if any advance scrutiny by the Departments of State, Justice, Homeland 
Security or the Intelligence Community.  Nor have we seen any evidence that the Order resulted 
from experienced intelligence and security professionals recommending changes in response to 
identified threats.  

  
8. The Order is of unprecedented scope.  We know of no case where a President has 

invoked his statutory authority to suspend admission for such a broad class of people.  Even after 
9/11, the U.S. Government did not invoke the provisions of law cited by the Administration to 
broadly bar entrants based on nationality, national origin, or religious affiliation.  In past cases, 
suspensions were limited to particular individuals or subclasses of nationals who posed a specific, 
articulable threat based on their known actions and affiliations.  In adopting this Order, the 
Administration alleges no specific derogatory factual information about any particular recipient 
of a visa or green card or any vetting step omitted by current procedures.  
 

9. Maintaining the district court’s temporary restraining order while the underlying 
legal issues are being adjudicated would not jeopardize national security.  It would simply 
preserve the status quo ante, still requiring that individuals be subjected to all the rigorous legal 
vetting processes that are currently in place.  Reinstating the Executive Order would wreak 
havoc on innocent lives and deeply held American values.  Ours is a nation of immigrants, 
committed to the faith that we are all equal under the law and abhor discrimination, whether 
based on race, religion, sex, or national origin.  As government officials, we sought diligently to 
protect our country, even while maintaining an immigration system free from intentional 
discrimination, that applies no religious tests, and that measures individuals by their merits, not 
stereotypes of their countries or groups.  Blanket bans of certain countries or classes of people are 
beneath the dignity of the nation and Constitution that we each took oaths to protect.  Rebranding 
a proposal first advertised as a “Muslim Ban” as “Protecting the Nation from Foreign Terrorist 
Entry into the United States” does not disguise the Order’s discriminatory intent, or make it 
necessary, effective, or faithful to America’s Constitution, laws, or values.   
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10. For all of the foregoing reasons, in our professional opinion, the January 27 
Executive Order does not further – but instead harms – sound U.S. national security and foreign 
policy.  
 

Respectfully submitted, 
 
  s/MADELEINE K. ALBRIGHT* 
  s/AVRIL D. HAINES 
  s/MICHAEL V. HAYDEN 
  s/JOHN F. KERRY 
  s/JOHN E. McLAUGHLIN 
  s/LISA O. MONACO 
  s/MICHAEL J. MORELL 
  s/JANET A. NAPOLITANO 
  s/LEON E. PANETTA 
  s/SUSAN E. RICE  
 
*All original signatures are on file with Harold Hongju Koh, Rule of Law Clinic, Yale Law School, 
New Haven, CT. 06520-8215 203-432-4932 
 
We declare under penalty of perjury under the laws of the United States of America that the 
foregoing is true and correct. [Individual signature pages follow] 
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EXECUTED this 5th day of February, 2017 
 
 
   /s/    
  JANET A. NAPOLITANO 
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EXECUTED this 5th day of February, 2017 
 
 
   /s/    
  SUSAN E. RICE  
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF MARYLAND

INTERNATIONAL REFUGEE )
ASSISTANCE PROJECT, et al., )

)
Plaintiffs, )

)
vs. ) CASE NO. 8:17-cv-00361-TDC

)
DONALD J. TRUMP, et al., )

)
Defendants. )

_______________________________)

TRANSCRIPT OF PROCEEDINGS
HEARING FOR TEMPORARY RESTRAINING ORDER
BEFORE THE HONORABLE THEODORE D. CHUANG
WEDNESDAY, MARCH 15, 2017; 9:40 A.M.

GREENBELT, MARYLAND

FOR THE PLAINTIFFS:

Omar C. Jadwat, Esquire
Lee Gelernt, Esquire
AMERICAN CIVIL LIBERTIES UNION
125 Broad Street, 18th Floor
New York, NY 10004

Justin B. Cox, Esquire
NATIONAL IMMIGRATION LAW CENTER
1989 College Avenue, N.E.
Atlanta, GA 30317

Proceedings recorded by mechanical stenography, transcript
produced by computer.

_______________________________________________________

CINDY S. DAVIS, RPR
FEDERAL OFFICIAL COURT REPORTER
6500 CHERRYWOOD LANE, SUITE 200

GREENBELT, MD 20770
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FOR THE PLAINTIFFS (continued):

Karen C. Tumlin, Esquire
Esther Sung, Esquire
NATIONAL IMMIGRATION LAW CENTER
3435 Wilshire Blvd., Suite 1600
Los Angeles, CA 90010

Daniel Mach, Esquire
AMERICAN CIVIL LIBERTIES UNION
915 15th Street, N.W., Sixth Floor
Washington, DC 20005

David R. Rocah, Esquire
AMERICAN CIVIL LIBERTIES UNION OF MARYLAND
3600 Clipper Mill Road, #350
Baltimore, MD 21211

FOR THE DEFENDANTS:

Jeffrey B. Wall, Acting Solicitor General
Edwin Kneedler, Deputy Solicitor General
UNITED STATES DEPARTMENT OF JUSTICE
950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001

Arjun Garg, Trial Attorney
Daniel Schwei, Trial Attorney
UNITED STATES DEPARTMENT OF JUSTICE
Civil Division
20 Massachusetts Avenue, N.W.
Washington, DC 20530
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I N D E X

P A G E

Argument by Mr. Jadwat for Plaintiffs 5

Argument by Mr. Cox for Plaintiffs 20

Argument by Mr. Wall for Defendants 29

Argument by Mr. Garg for Defendants 62

Rebuttal Argument by Mr. Cox for Plaintiffs 66

Rebuttal Argument by Mr. Jadwat for Plaintiffs 71
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P R O C E E D I N G S

THE COURTROOM DEPUTY: The matter now pending before

this Court is Civil Number TDC-17-0361, International Refugee

Assistance Project, et al., versus Donald J. Trump, et al.

We're here for the purpose of a temporary restraining order

hearing.

Counsel, please identify yourselves for the record.

MR. JADWAT: Omar Jadwat, Your Honor, from the ACLU,

for plaintiffs.

MR. COX: Justin Cox, from the National Immigration

Law Center, for plaintiffs.

MS. TUMLIN: Good morning Your Honor. Karen Tumlin,

National Immigration Law Center, for plaintiffs.

MR. MACH: Good morning. Daniel Mach, from the ACLU,

for plaintiffs.

MR. GELERNT: Good morning, Your Honor. Lee Gelernt

from the ACLU, for plaintiffs.

MS. SUNG: Good morning, Your Honor, Esther Sung,

with the National Immigration Law Center, for the plaintiffs.

MR. ROCAH: Good morning, Your Honor. David Rocah,

ACLU of Maryland, for plaintiffs.

THE COURT: Good morning to you all.

MR. WALL: Good morning, Your Honor. Jeffrey Wall

for the United States.

MR. KNEEDLER: Good morning, Your Honor. Edwin

J.A. 685
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Kneedler, from the Department of Justice, for the United

States.

MR. GARG: Good morning, Your Honor. Arjun Garg,

from the Department of Justice, for the defendants.

MR. SCHWEI: Good morning. Daniel Schwei, from the

Defendant of Justice, for the defendants.

THE COURT: Good morning to everyone. I know there's

other counsel in the audience and others as well.

We're here on the motion for a temporary restraining

order and a preliminary injunction filed by the various

plaintiffs. I think the procedure I had suggested was 30

minutes for each side. I understand the plaintiff would like

to reserve five minutes for rebuttal. And to the extent that I

feel the need to go beyond that, we'll make sure each side gets

equal time.

So we'll hear first from the plaintiffs. I understand

it's Mr. Jadwat?

ARGUMENT BY MR. JADWAT FOR PLAINTIFFS

MR. JADWAT: Yes, Your Honor. Thank you. And we are

dividing the argument to the extent that Mr. Cox will handle

questions regarding standing harms and the 50,000 refugee

limit, the Section 5(d) PI, which is also pending.

THE COURT: Okay.

MR. JADWAT: So on our constitutional claims, Your

Honor, this Court can begin and end with Lemon and McCreary

J.A. 686
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and, specifically, the purpose prong of Lemon.

Is the primary purpose of this Executive Order to

disfavor Muslims? The Government never disputes that if you

take all of the publicly available evidence together, that it

shows that purpose. Instead, it's asking the Court to turn a

blind eye to much of the evidence which is apparent to

everybody, and that's exactly what McCreary tells us not to do.

THE COURT: So is there a limit to what the Court can

consider? The Government identifies what they think is a

limit. You disagree with that. But is there some limit?

MR. JADWAT: Sure. The limit is what a reasonable

observer would find relevant or probative on the question of

what the Government's objective and purpose is. I think that's

the real teaching both of McCreary and of other cases in the

Supreme Court's religious jurisprudence.

If you look at, for example, Lakumi, the Court considered

there reactions of audience members during a hearing regarding

the bill in question.

If you look at McCreary itself, the Court considered the

speech given by a pastor, who was not a government official, at

the unveiling of the Ten Commandments display.

The real, I think, thrust of what the Courts have said is

that it's a question of what a reasonable person would

understand, and that it doesn't make sense to blind the Court,

just as it doesn't make sense to presume that a reasonable

J.A. 687
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person in the public would be blinded to information that's

readily available and is reliable.

Again, there's no question here that the President made

the statements that he made, that his spokespeople made the

statements they made, or that they were true.

So again, it would be unnatural and not in keeping with

the inquiry, that the Court is supposed to conduct under the

establishment clause, to cast that aside.

THE COURT: So let's assume that I consider all those

statements. The Government, in the Second Executive Order, has

provided a national security rationale for the order.

Generally, the Courts defer, at least to some degree, on

national security issues to the Government.

Do I need to conclude that the Government's purpose in

the national security -- the national security purpose is a

sham and is false in order to rule in your favor?

MR. JADWAT: I think you need to conclude that the

original purpose of the order -- the original purpose of the

original order continues through to the second order, and

that's what the Government itself has told us. What's what the

senior White House official said, that it was aimed to achieve

the same effect, with a few tweaks to deal with what the courts

have said.

THE COURT: But the Government, in the Executive

Order, says that a purpose of the Executive Order is the need

J.A. 688
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to protect the public. On what basis can I just completely

overrule that?

MR. JADWAT: Well, I don't think you need to overrule

it. I think you need to think about it in the same context

that the Court thought about the effort in McCreary to back

fill what it had already done by adding, in that case,

additional features to the display and also additional

statements about purpose. Those didn't dilute sufficiently and

didn't divorce the third display at issue in that case from the

first and second displays at issue in that case, just as the

addition of some national security language to this order

doesn't divorce it from the first order and the purpose behind

the first order.

In addition, I think it's important to note that the

Government's invocation of these national security concerns

ignores the Government's own specific report on the question of

whether a seven-country ban or a six-country ban would serve a

national security purpose.

THE COURT: You're talking about the DHS INA report?

MR. JADWAT: That's right, and the other DHS report,

both of which were clearly prepared for the purpose of

examining whether this approach made sense. Instead, they rely

on previously compiled information from the State Department

about things that might lead to an idea that there was some

increased terrorism risk in these six countries.

J.A. 689
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But as the Interfaith brief, amicus brief points out,

even if you take the order on its own terms, that is a faulty

application of the methodology they claim to be using, because

there are at least two non-Muslim countries that present

greater concerns on the criteria that they outline --

THE COURT: Which countries are those?

MR. JADWAT: Venezuela and the Philippines, I

believe.

THE COURT: I'm sorry, the Philippines and where?

MR. JADWAT: Venezuela. I mean, if you go to the

questions of are they terrorist-safe havens, are there

issues --

THE COURT: Where is that in the record?

MR. JADWAT: It's in the amicus brief of the

Interfaith organizations. They did an analysis of all of the

reports -- or all of the statements in those reports. Again,

also, the amicus brief of the national security officials --

THE COURT: So where would the limit be? Because

suppose the administration or executive branch determines that

there is a need to do more or even to restrict travel from any

particular country for reasons completely unrelated to the

President's statements, how could they ever do that without you

coming back with the exact same argument? Where would the

alleged taint from these statements end? Is it a matter of

time, or is it a matter of something else?

J.A. 690
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MR. JADWAT: I think time would matter. The actual

nature of the order would matter.

THE COURT: But national security issues may not wait

for time. There could be some event that requires an action

tomorrow, and you would say because he made these statements a

month and a half ago, they can't do anything?

MR. JADWAT: In that event, there would actually be

something to point to that would explain why they needed this

order now.

And that's, again, what McCreary says. They addressed

this concern that you've kind of tied the hands of the

Government going forward. They said no, you know, a reasonable

person will make a reasonable judgment, right? This reasonable

observer is able to take into account what's changed, what's

different, both in the order itself or the law itself and in

the conditions on the ground. That's all that we would be

asking.

What's absolutely clear is that we're on the other side

of that spectrum right now --

THE COURT: Well, what I'm just trying to understand

then is, since they have offered some additional information,

are you saying that I need to find that's offered in bad faith?

MR. JADWAT: I think you need to evaluate the

information, right, and see whether it negates what, again, is

an undisputed -- what they do not dispute is clear evidence of

J.A. 691
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an improper purpose.

And I think the fact that these national security

justifications that they've offered in the new order, one, are

kind of trying to backfill an order that's the same in

structure and the same in effect as the original order. The

fact that the statements themselves, again, if you actually

take a look at them and see whether they make sense, they fail

on their own terms and --

THE COURT: Well, give me a scenario where either

what they say in the order or what happens on the ground or

what analysis is provided, where you would acknowledge that an

action is not the result of the President's prior statements

but is based on a judgment by the national security officials

now.

MR. JADWAT: Sure. If there was a credible threat of

a specific -- I'm not saying this is the only scenario; I'm

just trying to think of one -- a credible threat of a specific

attack that they knew was associated -- that they had some

reason to think was coming from a particular group of people in

a particular country that was Muslim or even from an

organization that was, you know, an Islamic terrorist

organization in a particular country, and the best way to

account for that threat was to impose some sort of travel

restriction, I don't think we would say that that's necessarily

following through on this improper purpose.
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But that's not what we have here. What we have here is

the President saying, before he was elected, that he was going

to go forward with a plan to ban Muslims. He gets elected. A

week later he introduces a plan to ban Muslims. Imperfectly.

Not every Muslim, but to ban Muslims. And then when faced --

only when faced with resistance from the Court, goes back and

reengineers it -- again, in his own words -- to accommodate the

Court's ruling, not to go back and figure out what's the best

thing from a national security perspective, and to try to move

forward with the same plan.

So there's really no -- again, it would be not

reasonable. It wouldn't make sense for a reasonable observer

to look at this new order as having been born afresh, without

any of the history being taken into account.

THE COURT: So are you arguing that the refugee

provisions are impacted by these alleged statements regarding

the Muslim ban? Because your brief and your argument seems to

focus primarily on the ban of travel from citizens of the six

countries.

MR. JADWAT: Well, I think it's clear from the way

that this order is put together that the Government -- or that

President Trump, when he created this, thought of it as one

coherent system, right, and that I think the purpose --

THE COURT: Where in the record is that? You've

identified statements in which the President referenced the

J.A. 693
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concept of identifying dangerous territories and barring travel

from there. I did not see references to the President

referring to the idea that banning refugees would be a way to

effectuate a Muslim ban.

MR. JADWAT: Well, there are actually a lot of

statements, some of which are -- I think it's footnote 12 of

our reply -- are, again, the President's own statements

conflating refugees with Muslims and making very clear that, in

his mind, the danger of Muslims and the danger of refugees is

all one combined danger, and I think that's why you do see this

refugee ban as part of the Muslim ban.

And in addition, if you look at the effect of the ban,

again, as President Trump pointed out, the people that were

actually banned -- or unbanned when the court orders went into

effect, 70-plus percent of the people who came in in the

ensuing weeks were from the seven banned countries, those

people who came in as refugees. There were some special

circumstances, perhaps, that explain that, but our

understanding is that over 50 percent of the refugees who

typically enter the United States are, in fact, Muslim. And so

there's a factual -- which, of course, is very disproportionate

to their actual population in the world. So if you were trying

to ban Muslims from the United States, banning refugees one

good way to do it.

THE COURT: What's the most compelling statement in

J.A. 694

Appeal: 17-1351      Doc: 34-3            Filed: 03/24/2017      Pg: 97 of 222 Total Pages:(697 of 822)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

the record that the President or one of his agents indicated

that banning refugees was a proxy for banning Muslims?

MR. JADWAT: I just want to flag, Your Honor, that

I'm about halfway through our time.

If you could give us a moment, maybe I'll have the

specific statement for you in a moment. But I think, again, if

you look at the whole Twitter compilation, which we provide in

that footnote, of the statements of the President regarding

refugees, that that conflation is very clear.

THE COURT: Okay. Let me ask you some questions

about the INA issue, Section 202 of the INA.

MR. JADWAT: Sure.

THE COURT: So the statute refers to visa issuance or

immigrant visa issuance. The Executive Order refers to entry,

as does 212(f). Isn't there a difference between those two

terms? And why doesn't that make a difference in this case?

MR. JADWAT: Well, there is a difference between

those two terms. And in fact, it is significant in this case,

but it significantly supports our contention that Section 202

is at issue here and does prevent exactly what they're doing,

because even though the order talks about entry, they're not

barring the entry of people with visas anymore. They're not

barring the entry of people with green cards. They're only

effectuating this ban by barring the issuance of new visas to

people from these countries.

J.A. 695
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THE COURT: So the Executive Order does not say

they're barring the issuance of visas. I think your argument,

as a practical matter, that's what happening?

MR. JADWAT: I think --

THE COURT: Is there some action by the Secretary of

State that indicates that visas are now not being issued or not

being processed as a result of the Executive Order?

MR. JADWAT: That's right. And actually, I believe

it was the Government's contention that we wouldn't know

whether our clients were actually banned until they had had

both a decision on their visa application and a decision on the

waiver, which they say is part of the visa application process.

So I don't think there's actually any dispute between the

parties -- although I'm sure they'll tell you if I'm wrong --

that the way this ban operates is by freezing the issuance of

visas.

THE COURT: Right, but what action has been taken in

that regard? Is there some action by the Secretary of State

saying no further visas will issue to people from these

countries or something to that effect?

MR. JADWAT: Like how do they implement it, is

that --

THE COURT: The President's Executive Order, as I

read it, does not say you cannot issue a visa. It says you

cannot allow entry, which is a different question. So where is

J.A. 696
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the action saying no visas will be issued?

MR. JADWAT: I think it's the clear implication of

the order, and I think it's also what they plan to do --

THE COURT: Well, do you have any facts in the record

that indicate that that is actually what has happened? The

Government said that visas will be processed to the point of

looking at waivers, but is there some contrary fact stating

that they're actually -- they've shut the door at the visa

office in these various countries or they've done something

different, like the embassy?

MR. JADWAT: But even if they process them to the

point of deciding on a waiver, what they are not saying, I

think very clearly, is that they're going to issue visas to

applicants from these countries absent a waiver.

Again, I'm sure that they're probably in a better

position to clarify this than I am, but I really don't think

there's any question of fact about whether visa issuance is

going to happen if this order goes into effect except -- again,

except for people who are --

THE COURT: So what would be the order you would be

looking for in this area? Because INA Section 202 talks about

visa issuance and perhaps -- assuming you're entitled to some

conclusion that they can't prevent the issuance of visas, what

would you be asking an order to say?

MR. JADWAT: Well, if it was just the Section 202 --

J.A. 697
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THE COURT: Just on that, yes.

MR. JADWAT: Just a pure Section 202 order I think

would say that they could not not -- refusing to issue visas

or -- implementing the terms of the order that would require

them to deny visas to applicants from these countries would be

enjoined.

THE COURT: But there's nothing in the order that

says you can't issue a visa, as far as I can see.

MR. JADWAT: Again, I --

THE COURT: Would it be enjoining the terms of the

Executive Order or enjoining the terms of some other document

issued by the Secretary of State or someone else?

MR. JADWAT: It would be at least enjoining the

effect of the Executive Order as to visa issuance. And I think

more to the point, the question is not just whether Section 202

specifically prohibits the actions they're taking here, but

also whether Section 212 authorizes what they're doing here.

Again, I think section --

THE COURT: Are you aware of any cases where a court

has found that a president has overreached on a 212(f) action?

MR. JADWAT: No, but I'm also --

THE COURT: -- for whatever reason?

MR. JADWAT: There's also no 212(f) proclamation that

compares to this, either in its scope or in its discriminatory

nature. So I don't think that the lack of -- just in the same

J.A. 698
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way that there's not another case involving establishment

clause violations with respect to the immigration laws is not,

I think, a knock on our case. I think it demonstrates just how

unusual and extreme what the administration is doing here.

THE COURT: So even if there was some order barring

anybody from blocking the issuance of visas, is there any basis

to order that the Government cannot bar entry when they present

at the border? Isn't that a different situation?

MR. JADWAT: Right. Well, I mean, I do think that

the -- so I think the 202's effect doesn't stop at the point of

visa issuance, in the sense that Section 212 has to be read

against both Section 202, against the other provisions for

issuance of visas, and against the inadmissibility grounds that

are specified in the statute, and, of course, against RIFRA and

the Constitution. I think all of those things limit the

ability of the Government to use 212(f) -- like, statutorily

limit the ability of the Government to use 212(f) in the manner

that it was trying to do in the first order, to actually bar

people at the gate. And so I think that --

THE COURT: Would you agree that entry and admission

are the same thing, or does entry mean something different than

admission as defined in the INA?

MR. JADWAT: I think there's some distinctions

between them. I don't think they're necessarily relevant here.

I just wanted to flag, Your Honor, I see we're down to

J.A. 699
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five minutes and --

THE COURT: I'll probably extend a little bit and

give some time to your colleague.

MR. JADWAT: Okay.

THE COURT: Let me just see if I have another

question on that topic.

I did want to ask, the Government makes the argument that

under section B, that is 1152(a)(1)(B), that some of the

actions that might be taken fall within that provision, in that

they are not outright stopping visa issuances forever; they're

just modifying the procedures. What's your response to that?

MR. JADWAT: I'd make two points, Your Honor. First,

it's not clear that they're not stopping them forever. They're

stopping them, initially, for 90 days. There's a provision to

extend the ban indefinitely or until such time as the agency

decides that the ban should be lifted. And so that's just, I

think, a background point, but that's relevant.

And I don't think that a suspension of issuance is really

the sort of procedural thing that's encompassed in (B). I

think the ordinary way that you would understand procedures

around issuance would be things like, you know, literally,

what's the procedure. Who in the State Department has to make

what decision? How are those things related to each other?

But I don't think that they -- especially given the meat of

202, like that the provisions part allows for a suspension.

J.A. 700
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THE COURT: Are there any cases that set an outer

limit on what could be defined as an activity under section (B)

that doesn't implicate section (a)?

MR. JADWAT: I'm not aware of any, but I'd be happy

to very quickly research that at the end of the hearing.

THE COURT: Okay. So why don't we stop for now.

Let's move on to Mr. Cox, and we'll plan to make it about ten

minutes and still allowing you to keep the extra rebuttal time.

And then we'll give the Government equal time.

ARGUMENT BY MR. COX FOR PLAINTIFFS

MR. COX: Thank you, Your Honor. Justin Cox, from

the National Immigration Law Center, for plaintiffs.

As Your Honor is obviously aware, this Executive Order

goes into effect at 12:01 in the morning tomorrow. The

Executive Order, as we've tried to explain in our briefing,

threatens to inflict a variety of injuries on our plaintiffs,

which, collectively, have standing on a variety of

different types of standing --

THE COURT: Can you explain or identify for me which

of the individual or organizational plaintiffs is your best

case for standing on each of the claims? So establishment

clause, INA Section 202 and the Refugee Act.

MR. COX: Sure. I think the establishment clause

claim, there are -- and for that matter, the equal protection

claim, virtually all of our plaintiffs have standing in one

J.A. 701
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form or another. So IRAP, for example, has third party

standing to represent the interests of its clients, including

those in the United States --

THE COURT: Well, as I understand it, just to proceed

with this case or to get to the merits, I only need to find one

plaintiff. But which is the one that's your most compelling

case, the easiest one to find standing from, from your

perspective for each of these?

MR. COX: Sure. That would probably be one of the

individual plaintiffs who is here. So, for example, John Doe

Number 1, at page 45 of the joint record, his declaration talks

about how the anti-Muslim views driving the Executive Order

have inflicted an injury on him, this condemnation of his

religion.

The same is true of John Doe Number 3, paragraph 12 of

his declaration.

Mr. Meteab, paragraph 14, joint record 53.

All of these individuals have expressed that they feel

that their religion has been condemned by this Executive Order.

But beyond that, of course, it's not just a psychological

injury in these cases. These individuals have -- in addition

to suffering the condemnation injury, have -- and will be if

the Executive Order goes into effect -- will be separated from

their families, that delay that's already significant --

THE COURT: What about on the INA claim, what's your

J.A. 702
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best case for a plaintiff who has standing?

MR. COX: On the INA claim, Your Honor, I believe

that we -- so the organizational plaintiffs would certainly.

So IRAP's clients' third-party standing would have standing

there because several of their clients get visas -- or would

get visas. They have I-130 petitions pending --

THE COURT: The theory on that is a U.S. resident

having standing based on the fact they have a family member who

wants to come over?

MR. COX: Yes, Your Honor. If you want --

THE COURT: And does it have to be someone in that

case who is looking for an immigrant visa as opposed to coming

in as a refugee?

MR. COX: I'm not sure that it matters doctrinally,

but they have both. IRAP and HIAS have clients who have a

variety of immigration relief available to them.

If you want an individual, Mr. Harrison, the United

States citizen who is in Texas. His same-sex partner is in

Iran and is petitioning for -- he's petitioning for a K-1 visa

on behalf of his partner who is in dire risk -- he's at

constant risk of harassment and not just persecution but

prosecution in Iran, where homosexuality is a crime. So he

would clearly have standing with regards to that claim.

On the equal protection claim, I think virtually all --

the equal protection injury is the deprivation, the denial of

J.A. 703
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equal treatment. So of course, that is --

THE COURT: For the applicant or for the sponsor in

the United States?

MR. COX: The sponsor in the United States would

certainly have standing to assert that because their petition

is being treated differently because of the relative for whom

they are petitioning is in one of these particular countries.

THE COURT: What about Refugee Act?

MR. COX: The Refugee Act, we would have -- Jane Doe

Number 2 would certainly have standing there because, as we

explained in the briefing, her family is in Saudi Arabia, on

the border. They're filing a -- she has an I-130 petition

pending, but through the Direct Access Program, certain --

after that I-130 petition is approved. It gets converted into

a refugee claim, which cuts the wait time, in order for her

sister's family to come in, from approximately 13 years to more

like 18 to 24 months.

THE COURT: Let me ask you about the Refugee Act

then. So the Government's identified some potential issues

with some threshold issues. One question is whether the APA

applies here, and what's not clear to me is what exactly is the

final agency action that you're challenging? Can you tell me

what that is?

MR. COX: So I think there a variety of actions that

we've identified in the complaint as being final agency action

J.A. 704

Appeal: 17-1351      Doc: 34-3            Filed: 03/24/2017      Pg: 107 of 222 Total Pages:(707 of 822)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

in this regard. So the Department of State has suspended new

security checks, for example, for the processing of refugees --

THE COURT: Are there documents that effectuate these

decisions, like a memo or directive or something?

MR. COX: There are e-mails, for example, that go

out. So, for example, on Monday, March 13th, a Department of

State official e-mailed to advise that, quote, there should be

no travel booked after March 30th of refugees.

THE COURT: So does that count as a final agency

action? Do you have any authority for that?

MR. COX: Well, as we cited in our reply memorandum,

a press release can be a final agency action or it can reflect

final agency action. And if a press release can, then it

certainly seems that a directive from the Department of State

to the resettlement agencies, who have this statutorily

codified rule in the refugee resettlement process in which

they're advised, for example, that the previous representations

made by the Department of State about how many refugees each

resettlement agency will be resettling in a particular year,

has been recalculated to reflect the new lowered admissions

level. That certainly seems like final agency actions. Legal

consequences certainly flow from that, and the agency's

decision-making process is final as of that point. I mean,

there's nothing more to be done.

THE COURT: So even if you get to the merits of that,

J.A. 705
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and then, even if I were to find that the action was in

conflict with the statute, what exactly is the relief that you

would be seeking?

I get the impression you would like me to order that the

President admit 110,000 this year, but I'm not sure how we

would do that. So what actually are you looking for?

MR. COX: Well, Your Honor, in this case, an

injunction of Section 5(d), of the current Executive Order, and

Section 6(d), of the one tomorrow, should give our clients full

relief. Prior to the Executive Orders, as the record is

undisputed on this point, the United States was on target to

hit this cap of 110,000 refugees. The only thing that is

standing between us right now and that point was the Executive

Order. That's the only thing that's changed.

THE COURT: So even if one were to enjoin that

section, what would prevent the Executive Branch from slowing

down the processing to the point that they don't actually

process 110,000 this year? Just as a matter of process or

procedure, why couldn't they just do that?

MR. COX: Well, I think as a practical matter, the

Executive Orders have been so disruptive at this point that it

is perhaps unlikely to hit the 110,000 mark that we were

previously on track to hit. Nonetheless, there's no reason

that tens of thousands of individuals, who should have been

resettled in this country this fiscal year, wouldn't be

J.A. 706
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resettled. If the Executive Branch attempts to circumvent this

Court's order, I think that that would be a different question.

But we have no reason to believe -- there's no practical

consideration that we're aware of --

THE COURT: Well, would it be a circumvention of the

order if -- I mean, all that happened in that section was the

President set a 50,000 person maximum. So it didn't require

any change in processes or procedures; that's not in the order.

So what exactly would be the effect of enjoining that

section, in terms of the President's ability to increase or

decrease the specific number that end up getting admitted that

year, so long as he doesn't change the statutory maximum?

MR. COX: Well, Your Honor, I think as a practical

matter in this case, the fact is that the PRM, population

refugee and migration, has indicated that they're limiting the

number of individuals who can travel in any particular week

because of the lowered ceiling, for example. That's undisputed

in the record. They've stopped refugee processing. They're

not processing applications, and it's all because of the

lowered ceiling. There's no fact question on that.

So as a practical matter, it seems to us undisputed that

this is going to have real real-world consequences for our

clients and their clients as well, because but for the

Executive Order, there was every expectation -- and in fact,

many of them are already booked for travel --

J.A. 707
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THE COURT: So I guess the question is if I enjoin

that section and say, effectively, that this change in the cap

is invalid, and the Executive Branch continues to do what it's

doing, have they violated the order, or have they simply

processed refugees at a particular pace and not changed the

maximum of 110,000?

MR. COX: I think that would be a question of fact,

Your Honor. I think that as a practical matter, if they have

legitimate logistical/operational reasons for slowing down the

pace of refugee resettlement, that would be, certainly, a

different question.

But the record indicates that, in fact, to read from the

e-mail, bookings are still limited to approximately 400

individuals per week, globally, due to the FY17 ceiling of

50,000. This e-mail, by the way, is not in the record yet

because we just got it, I believe, yesterday. But it's also

undisputed that the entire process has just ground to a halt.

THE COURT: Okay. So then one last question on the

Refugee Act. I believe the Government makes an argument that

the APA doesn't apply because even if there is agency action at

issue by State or Homeland Security, it flows from the

Executive Order, not from a statue or some other source of

authority.

Do you have any authority to counter that argument, that

if it goes through the President, it's not subject to the APA?

J.A. 708
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MR. COX: Well, my recollection, Your Honor, is that

the cases that they cite for that proposition, in those cases

the agency was -- they were carrying out actions on the

President's order pursuant to sort of -- there was an expressed

statutory mandate that the President, effectively, had

delegated to the agencies. That's not the case here. In fact,

to the contrary. The statute sets the procedure through which

the annual limit on refugee admissions is set.

Essentially, the argument is that the agencies are

supposed to follow and adhere to the process that the Refugee

Act sets out. The Refugee Act says we go through this process,

and then at the end we have a limit. So the President has

effectively ordered them to do otherwise, but that order was

invalid because it violates the Refugee Act itself; it's not

authorized by 212(f). And so the agency is violating the

Refugee Act in ignoring the proper process through which this

limit is set each year.

THE COURT: Okay. Well, thank you very much.

MR. COX: Thank you, Your Honor.

THE COURT: We'll save those five minutes for the

Government. So I think it's approximately 40 minutes that we

used for the plaintiffs.

So we'll hear from the Government now, Mr. Wall.

To clarify, we used about 35 minutes, so the Government

has 40 at this point.

J.A. 709
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ARGUMENT BY MR. WALL FOR THE DEFENDANTS

MR. WALL: Thank you, Your Honor. Jeffrey Wall for

the United States. I'm going to address the harm and the

standing issues and also the merits, the establishment clause,

and, to the extent Your Honor wants to hear about it, the

statutory claims. They didn't spend a lot of time on that in

their brief and argument, but we would certainly want to

address those if the Court is thinking about addressing them in

any order.

Mr. Garg will talk about the refugee cap. That was

obviously briefed separately, put on a separate schedule. We

don't read that to be the subject of their TRO or PI motion.

But in any event, Mr. Garg is going to address the refugee cap

issue --

THE COURT: Right, it's a separate motion, but we

said we might talk about it today, as we have already. So go

ahead.

MR. WALL: So I'm going to defer to him on those

issues.

THE COURT: Okay.

MR. WALL: Your Honor, as you know, the Ninth Circuit

had concerns about the original order. It asked the Executive

to narrow it, and the President, rather than litigate, did

exactly that. After consulting with the attorney general, the

Secretaries of State and Homeland Security directly, serially

J.A. 710
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addressed, in the new order, the Ninth Circuit's concerns

and --

THE COURT: Those concerns were due process concerns,

if I recall, at least the ones that were specifically

articulated. And there's no due process challenge here, so.

MR. WALL: Well, that is true in part, Your Honor,

but I think there were a number of concerns that the order

addressed. It no longer covers lawful permanent residents; it

no longer covers aliens who are located in the United States;

it no longer singles out Syrian refugees; it no longer gives

any preference to victims of religious persecution; and we've

now clarified how the waiver process works as part of the visa

application and interview process, and that was a subject of

some concern to the plaintiffs in the Ninth Circuit.

I think what's remarkable is that despite all of the

substantial changes that the President made to the order and

the fact that there is no grave harm to the plaintiffs when

this order takes effect at 12:01 tomorrow morning, they're here

asking for emergency, immediate relief.

I want to start with the harms and then move to the

merits, if I could, because I want to get into the record just

a little bit.

When you asked about the individual plaintiffs, and on

the visa side, counsel started with John Doe 1 and Harrison.

As far as we can tell from our records, Mr. Harrison's fiance

J.A. 711
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was issued a visa within the last couple of days and, thus,

would not be subject to the order, and his claim would be moot.

Now, it's obviously on plaintiffs to come forward and update

the Court. We don't have those facts, but as best we can tell,

his K1 visa has been issued or it is set to be issued in

advance of the order taking effect.

On John Doe 1, his wife is currently waiting on an

interview, a visa interview, and, of course, as part of that

interview will be eligible for a waiver.

So again, I don't think it has any imminent harm that

plaintiffs could demonstrate during the brief period that would

be covered by a TRO.

THE COURT: So they raised the establishment clause

as one of their arguments, and that harm is not as specific as

a visa issuance. I think it maybe harms -- in fact, I think

the Courts generally seem to indicate that irreparable harm is

almost presumed in that circumstance. Do you agree with that?

MR. WALL: Well, the Courts have talked about the

harms that flow from the First Amendment violation but, of

course, every time you have a First Amendment claim, you can't

come into court and get a TRO or a PI. You've got to

demonstrate some immediate irreparable harm beyond just the

injury you're claiming from the violation itself.

Here, on the establishment clause side, they don't have

anyone who can do it. The aliens, of course, don't have any
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establishment clause rights, and they haven't claimed that they

do.

To the extent that there are people in the U.S. raising

those claims, what we would say is that the organizations can't

raise them on their client's behalf because there's no

hindrance to the plaintiffs raising them themselves, as they

have, and they also run straight into the doctrine of consular

nonreviewability. It's long been the case --

THE COURT: Well, but they're not arguing that a

particular visa should or should not be issued. They're

arguing that the Government has established a disfavoring of

Muslims in a general sense. So why is that covered by consular

nonreviewability?

MR. WALL: Well, I think there's two different harms

to which they're pointing. One is the delay or denial of the

visa, and on that side they run smack dab into consular

nonreviewability.

On the stigma side, I do think you're right but --

THE COURT: But aren't they challenging the policy?

They're not challenging the individual determination.

MR. WALL: Well, it's not -- they have asked you to

enjoin the entire order but, of course, the only violations

that these organizations and plaintiffs can claim and get

relief for are violations that harm them, which is to say the

family members or clients that they claim should be able to get

J.A. 713
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a visa, that are going to be denied one under the order.

And as far as what we're looking at for the establishment

clause harm is not the denial of the visa itself, which

judicial review has precluded it from that, but just the stigma

of, as they say, being associated with a policy that, in their

view, discriminates. Courts have repeatedly held that that

kind of stigmatic injury doesn't satisfy Article III unless you

are the person directly subjected to the treatment at issue,

and that class of people is the affected aliens who have no

establishment-clause right in the first place.

So I think they've got serious problems no matter how

they break down the standing argument. And in any event, even

if they could show a plaintiff with standing, that's not what

they need for a TRO. They need immediate, imminent,

irreparable injury during the brief period that would be

covered by a TRO, and they can't point to anyone on that.

I mean, take their claim on the refugee side. They point

to Jane Doe 2, who wants her sister to come into the country.

She's still at the point where -- what we're talking about is

an I-130, which is just a DHS document. That petition, as far

as we know, hasn't even been approved. If it does, then Jane

Doe 2's sister would enter the visa process, but the backlog

for sisters and siblings is many, many years. The idea that

this order is going to operate against Jane Doe 2's sister in

the next couple of weeks is frankly -- it's not remotely

J.A. 714
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plausible.

So what they're lacking with regard to either visas or

refugees is someone who is going to face imminent injury in the

next couple weeks, and the only person about whom they possibly

could have made that claim was Mr. Harrison's fiance. And

again, as I say, as far as we can tell, that K-1 visa has

issued, and his fiance is no longer subject to the order.

THE COURT: So on standing, you raise this issue

of -- or you cite at least one case, I think Lujan, that refers

to the injury needing to be a legally protected interest. As

far as I can tell, other Supreme Court cases since then don't

always use that term. Sometimes they do; sometimes they don't.

How do you define that term, and how does application of

that term -- how can we apply that without effectively getting

into the merits, which we're not supposed to do?

MR. WALL: Well, I think there is some overlap with

the merits, but courts have said that standing analysis

sometimes requires looking at issues that may, to some extent,

overlap with the merits --

THE COURT: Well, it can't mean that we have to

resolve the merits. So what is the line there?

MR. WALL: I think the line is whether you fall --

what courts have said, when they're trying to figure out

whether you have a legally cognizable interest for standing

purposes, is whether you fall within the zone of interest meant
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to be protected by the law at issue.

Here, I think the very real problem that they have is

that -- and the doctrine of consular nonreviewability is a

great example of this. The alien can't challenge it. So it

would be passing strange if the third party could challenge it,

let alone the organizational plaintiffs who want to raise it on

behalf of their U.S. clients. So we're sort of two degrees

removed --

THE COURT: But they don't have to show that they

would be successful on a claim, correct?

MR. WALL: For standing purposes, that's right.

THE COURT: For standing.

MR. WALL: They've got to show likelihood of success

on the merits separately.

THE COURT: But just to have standing, they just need

to show that they have a claim that -- perhaps one could frame

it as a claim that is not obviously foreclosed?

MR. WALL: I think they've got to demonstrate a

concrete impending injury. They've got to demonstrate Article

III injury in order to have standing. And the problem -- it's

most clear -- I grant you, with the organizational plaintiffs,

they're the easier case because they've got no claim to legally

cognizable injury, because they're just --

THE COURT: Well, I guess that's the question. It

seems to me that HIAS has indicated that, as a practical
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matter, they will be harmed, in the sense that money will be

lost in some form, and you're saying that if we look ahead,

there's no way they could ever recover that money from the

Government, so there's no standing. Is that your argument?

MR. WALL: I'm saying two things. One, we think it

is very speculative that the harm that they've -- because the

funding comes in, as we understand it, per refugee. So the

fewer refugees they process, the fewer funds come in, but the

less they spend. It's not at all clear to us, based on their

pleadings, that they're going to suffer a financial loss. But

even if they were, it's not a financial loss that's legally

cognizable under the immigration laws.

THE COURT: Well, I guess that's the question. If

it's caused by the defendants' conduct, which their theory is

it is; that because of this Executive Order, we now have less

money, and perhaps accepting the plaintiffs' version of that

for the moment here in the hearing, then perhaps the question

is is it necessary, under the law, for there to be a conclusion

that they're going to be able to recover from the Government?

Or is it enough to say the Government has actually caused this

injury?

Maybe they can't win on a breach of contract issue, but

they've been harmed by this action, and to the extent the

action is invalid, they have a right to challenge it, even if

they could never recover on a breach of contract theory.

J.A. 717
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MR. WALL: Yeah, I'd say a couple of things. Setting

aside the fact that we think the harms are speculative, but

assuming they are --

THE COURT: Just for the moment.

MR. WALL: Right, just for the moment. It's not the

kind of harm that's legally cognizable, because the harm flows

simply from not being able to resettle refugees into the United

States and having to resettle them somewhere else, and that's

not a legally cognizable harm because those aliens have no

right to be resettled in the United States, and they can't

claim an injury from that one degree removed.

Even if you set that to the side, that would get you to

standing, but it wouldn't remotely get you to the kind of harm

that you would need to enter a TRO for the next couple weeks.

What they certainly can't show is that they're facing

some kind of imminent, irreparable harm over the next couple

weeks so that the Court needs to decide that right now, rather

than in the normal course of the litigation.

So I think they've got both of the problems. They've got

the Article III problem, and they've got the TRO emergency

relief problem.

THE COURT: So let's talk a little bit about the

establishment clause. Am I correct as a matter of fact that

this six-country ban is not something that 212(f) has ever

done? I think, at most, there's been, arguably, a relatively
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complete ban of individual -- one country at a time on one or

two occasions but not more than that; is that correct?

MR. WALL: I think that's right, Your Honor. We did

have the Cuban ban, and then we have a couple that drew

nationality-based distinctions -- for Panamanians and

Nicaraguans, Sudanese -- that also drew other distinctions in

addition to nationality.

But I want to be very clear about what has happened here.

What happened under the previous Administration was they said,

look, there are certain nationals and travelers to various

countries that we're going to take out of the Visa Waiver

Program; we're no longer going to let nationals from these

listed countries qualify for the Visa Waiver Program --

THE COURT: They were dual nationals, right? Because

the countries weren't under the Visa Waiver Program themselves.

MR. WALL: That's right; dual nationals, that's

right. And what this Administration came in and did was it

took the same judgment, on the basis of the same risk for the

same listed countries, and said, basically, we're making a

different judgment about how much risk we're going to be

willing to tolerate, and what we want is a brief pause while we

ensure that the governments of these troubled countries are

able to provide us with reliable information so that we can

determine whether their nationals present a threat to the

United States or not.
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Now, that is certainly a step beyond what the previous

Administration did, but it's done with respect to the same

countries and on the basis of the same risk. And what the

President did in the new order, actually, is go country by

country by country and lay out exactly the kind of factual

record that the plaintiffs had criticized the Government for

not providing before in the original order.

So I think what this order does -- granted, it is a step

beyond what the previous Administration did, but it's on the

basis of the same distinction. It takes the same countries

that have the same sort of troubled political conditions, the

same concerns about getting reliable information about their

nationals, and it says, look, we just want to put a pause on

this for a few months while we ensure we have vetting

procedures in place that will get us reliable information, and

while we do that, we're going to have a waiver process, as part

of the visa application process, to still allow people to come

into the country.

THE COURT: So even if we accept the notion that that

is something that the Government's been thinking about and has

reached that conclusion, doesn't McCreary indicate that the

issue is which is the primary purpose, that or some religious

purpose?

MR. WALL: Well, yes, Your Honor, but it judges the

purpose by looking at an official action -- the resolutions
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passed by the city council, what they put up on the walls of

the courthouse, what people did in office. The law is pretty

clear on this that where the official action is a facially

legitimate and bona fide reason, courts don't look behind it.

Here, this order, it doesn't say anything about religion,

it doesn't draw any religious distinctions, and the one

religious distinction that it did draw in the old order, which

was to provide preference for victims of religious persecution

the new order removed in response to establishment clause

concerns. So in McCreary --

THE COURT: So has this facially legitimate, bona

fide standard been applied in a case involving religion and the

establishment clause specifically?

MR. WALL: I'm not sure about that, Your Honor.

Right off hand, I'd have to confer with my colleagues. It's

been applied in a number of other contexts. Fiallo, of course,

was to a federal statute.

But I think even if you thought that that weren't the

standard and you just took McCreary and that body of

establishment clause law, even those cases are clear that what

you look at is the official act. And in those cases, you had

an explicitly religious message, and the question was just did

you have enough surrounding it that you could draw some secular

message or understanding from it.

That's not what we have here at all --
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THE COURT: Well, McCreary seems to go beyond where

it was before. There's a lot of cases, pre-McCreary and going

back Lemon, in which they talk about just finding any purpose.

But McCreary seems to indicate the question is whether it was

more than -- whether it was a primary/predominant/preeminent

purpose. That's the issue.

MR. WALL: Oh, I completely agree, Your Honor, but

judged as against the official act, you've got to look at the

official action and what was the purpose for that. Here, the

official action is an order that the President took after

consulting with three cabinet-level officials whose motives

have not been impugned.

THE COURT: But nobody argued -- at least I don't

think you're arguing that we just look at the four corners of

the document and can't consider any outside information,

correct?

MR. WALL: Well, I think you can consider outside

information that was official action. For instance --

THE COURT: So McCreary has language which you've

cited, but I don't see in there any limitation or any statement

that these are, in fact, the only -- it, frankly, was made in

passing, I think, by the Court. It doesn't say we're

discussing the question of what can be considered, and here's

the list of things that can be considered.

So what authority is there that's more explicit on that
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point, if any?

MR. WALL: Well, I think in the immigration context,

Mandel and Fiallo couldn't be more explicit about it. If the

Executive puts forward a facially legitimate and bona fide

reason, then that's the end of courts' analysis, with the

possible exception of whether you draw some narrow exception

under Din, and we can talk about that.

But I do want to focus on that on the establishment

clause side, McCreary is the sort of rare case in which,

looking at the official action, you would say, all right, we're

going to say that the Government's stated purpose is a sham; is

not, in fact, secular. But there, the message was explicitly

religious.

Here, this is an order that draws no religious

distinctions at all --

THE COURT: Well, there are a number of cases they

were facially neutral, and there's still an establishment

clause problem based on the context, based on the history.

So beyond that argument, I think you focussed on the

national security issue, which we've talked about a little

bit --

MR. WALL: I don't know, Your Honor, that I think

that the McCreary line of cases is long, but for that line of

cases, there can be a subset in which you've got a religious

message that pervades, whatever the Government conduct is or
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that's clearly illustrated by official action that's directly

linked to it.

I just want to emphasize this case has gone the opposite

way from McCreary. In McCreary, the city council kept doubling

down, kept trying to make the same religious message. Here,

the President went the opposite direction. Plaintiffs raised

establishment clause concerns, and the President said I'm going

to take out the one provision that does anything to refer to

religion.

On its face, this does exactly what the previous

Administration did with the Visa Waiver Program, right? It

just applies --

THE COURT: Well, again, it doesn't do it on

nationality. It doesn't ban them entirely. It simply,

basically, created a higher level of scrutiny for those

individuals.

MR. WALL: That's right, it created a higher level of

scrutiny, and this does the same for all nationals of the

listed countries, without regard to religion. It applies to

all nationals coming in from these six-listed countries. It

doesn't draw any distinctions on the basis of religion, not on

its face and not in operation.

I think what the other side hasn't provided is, as you

say, some long line of cases where you've got a law that

doesn't -- on its face, in its text or in operation -- draw any
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religious distinction. It doesn't send a religious message,

right? There's nothing explicitly religious. This is not the

Ten Commandment display in McCreary. And yet, still, the Court

looks behind it. And by the way, you have to go one step

further. They want you to look behind it on the basis,

largely, of statements that were made before the President ever

took office.

THE COURT: So hypothetically, if all those

statements they're referring to were made after he took office,

from the White House, during a press conference or otherwise,

would you be saying that there is no establishment clause issue

here nonetheless?

MR. WALL: I think it would be a much harder case,

Your Honor, and I think we would acknowledge that. But what

you don't have --

THE COURT: So the operative distinction for you is

when the statements were made, not that the statements

themselves are insufficient to accomplish their aims.

MR. WALL: I think there are two operative

distinctions. You asked the other side where would you draw

the line. I'd draw it in two places.

One, here, these statements occurred before we had a

candidate, who took an oath to support and defend the

Constitution, who formed an administration, who consulted with

the Attorney General and the Secretaries of State and Homeland
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Security --

THE COURT: Well, he didn't before the first order,

correct?

MR. WALL: No, that's right, so that was my second

fault line, right? He took the original order, went back,

right, and rather than fight on the same ground, serially

addressed all of the other side's concerns, including the

establishment concern, and took out the preference for victims

of religious persecution.

So I think there are two fault lines. The first is

coming into office and the difference between a President and a

candidate, right, who swears an oath, who forms an

administration and consults with them. And the second is it's

not the old order that's before you; it's the new order.

And I think the President's statements, even if you

consider all of them over time, have been clearer and clearer

that what he is concerned about are radical Islamist

terrorists, and that's what this order is designed to get at.

THE COURT: But the portion that they're challenging

now changed only in that Iraq was removed for some specific

reasons, and there were some categories that were exempted or

subject to waiver, but to some degree it appears that those

were all made to address the due process issues. They weren't

made to address establishment clause concerns.

MR. WALL: Well, Your Honor, I think what addressed
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the establishment clause concern was taking out the only

provision of the order that referred to religion. What you

have now are provisions that do not distinguish on the basis of

religion. Nationals from these countries --

THE COURT: But they have an impact, a disparate

impact, which is not a legally-cognizable standard, but when it

gets into the question of identifying purpose, it's something

that one looks at.

MR. WALL: But as you recognize, not a

legally-cognizable theory under the establishment clause. The

statements which they try to get at for the purpose part of

their establishment clause claim are preelection statements by

a candidate Trump, not President Trump.

They're pointing to the history of the order. This order

is different in the way that it functions.

And you're right, it does it with respect to the same

countries that the previous order did, except for Iraq, because

conditions had changed with respect to Iraq just in the last

few weeks. But, of course, those were the same countries

singled out by Congress and the previous Administration on what

everybody concedes, I think, are religion-neutral grounds,

because they were state sponsors of terrorism or countries of

concern because ISIL and Al Qaeda operate there heavily.

And so the distinction on which this Administration

borrowed from the previous Administration, that distinction

J.A. 727
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nobody has claimed was ever drawn on the basis of religion.

And so I just think this is a very, very tough context

with this law, which draws no religious distinctions on its

face or in operations, to try to press that claim. I think in

some sense they're trying to fight the last battle and not

really wanting -- in McCreary and all these cases, it's still

what is the law before the Court? How does that law operate?

What does it do? Here, this order comfortably passes that

test.

THE COURT: So a factual question based on what the

plaintiffs have asserted. They assert that even though the

first order has been in effect and still is in effect, at least

the portions that weren't enjoined, the State Department and

Homeland Security have not started issuing the reports that

were required by that. Is that correct or not?

MR. WALL: My understanding is that the internal

review and consultation has begun. I don't think that there

have been any reports issued. I believe that's right.

There are certain portions of the order dealing with

suspension of entry that have been enjoined. We have not been

attempting to enforce those. Those will be revoked and

replaced by the new order when it takes effect.

THE COURT: But the reporting requirements were not

enjoined, and you're saying they're working on it, but they

haven't issued any reports, even though I think the 30-day

J.A. 728
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report has already been due. Not that the Government always

meets deadlines for reports, I understand.

MR. WALL: Your Honor, I would have to check on that.

I'm not entirely sure what has happened with that provision.

THE COURT: Okay. So let me ask about the statutory

argument. To some degree I want to address the same issue I

raised with the plaintiffs, the distinction between an entry

and a visa issuance and what does that do here. Because it

does appear to some degree that, at a minimum, the practical

effect seems to be that visas are either not being issued or

their processing has been slowed down.

First of all, can you tell us, factually, if that's

correct?

MR. WALL: Well, my understanding is that the State

Department is continuing to process visas as it did before, and

once the new order takes effect, the question will simply be

during the interview -- the visa interview, whether the

applicant is eligible for a waiver, and that will all be part

of the current process. There's no additional process to it.

THE COURT: But will they be denied a visa because

they're from this country and they can't get a waiver? Or will

they be given a visa and just told, look, you're still going to

have to wait before you can actually go to the United States?

MR. WALL: No. My understanding is that they will be

denied a visa if they are a national from the listed country,
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and they don't qualify for a visa during the brief pause that

this order places on the process so that we can check to make

sure that the vetting procedures are reliable.

And so we haven't focussed here on the distinction

between admission and entry for that reason. Although we have

focussed on why 1152 doesn't apply for other reasons. It only

applies to the issuance of immigrant visas. The vast majority

of people covered by this order are not seeking immigrant

visas. It doesn't apply to procedures. That's clearly what

this is. It's a temporary pause to reassess procedures, which,

by its definition, is a procedural change.

And even if you got past all of that, 1182(f) has always

been read and treated as a sort of catch-all power under the

immigration laws, so that where the President determines that

some class not picked up by other immigration provisions is

actually -- he needs to suspend entry immediately in the

interests of the United States, that's the power that the

President has.

THE COURT: But isn't that the issue, is that 1182(f)

or 212(f) allows the President to bar entry? It doesn't say

anything about altering the visa process. Aren't those two

different things? Even if we can say, because of emergency

reasons or otherwise, you can't come into the country, cannot

present for admission at the border to Customs and Border

Protection, that issuing visas is not covered by 212(f)?

J.A. 730
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MR. WALL: Your Honor, that would be an additional

reason why the order would be perfectly lawful. We have not

tried to push --

THE COURT: But it would be a reason why the 212(f)

authority might not allow the Government to change the visa

processes, because the authority just goes to barring entry.

MR. WALL: Well, but if the Court said that, I think

it's true then -- and issued any emergency relief, I think it's

true then we would have to continue to process and issue visas.

But then we could physically stop everyone at the border, since

entry is the actual physical entry into the country, and we

haven't depended on that distinction because we haven't wanted

to set up a system in which we're issuing visas to people and

then literally stopping them at the border. So we haven't

tried to draw that distinction, but if the Court did, I think

that's what would result.

THE COURT: It would seem to be a chaotic approach.

Although perhaps from a timing standpoint, it might help people

in that situation get the visa steps out of the way and not

delay them in that regard. Because otherwise, they would be

delayed by a certain period of time.

MR. WALL: But I would point out even then, Your

Honor, under 1185(a), the President would still have the power

to suspend those visas, because he's got the power to place

limitations and exceptions on other provisions in the

J.A. 731
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immigration laws. So I think --

THE COURT: When has that been done for that

particular step of suspending visas? I know it's been used for

other reasons, including the Iran hostage crisis situation.

MR. WALL: Your Honor, I don't know that it has, but

no court has ever read into 1182(f) any limits on the

President's authority to suspend entry into the United States.

So if this Court or others went down that road, we would be, I

think, in uncharted water. The understanding up to now has

always been that the President could detain any -- suspend the

entry of any class of aliens when he deemed it in the national

interest.

And I just want to -- I do want to walk through all the

statutory arguments, but I want to be very clear about where

they lead.

I think on plaintiffs' approach that what they're

committed to saying is that if the President got actionable

intelligence tomorrow that a Yemeni national, knowing nothing

more, were about to bring a bomb into the United States, the

President could not temporarily suspend the entry of Yemeni

nationals into the United States without violating other

provisions of the immigration laws. That is not the way courts

have ever understood 1182(f). They have understood it as a

catchall provision for just that sort of circumstance.

THE COURT: Well, their argument might be that but,

J.A. 732
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again, as I read the statute, it focuses on visa issuance,

which may or may not -- I mean, that's a technical issue. As a

practical matter, I think you're right; the issue would be

whether they could enter under that provision.

You also cite Section (b), I believe, that indicates

there might be some exceptions to the nondiscrimination

provisions regarding processing. What authority, if any, do

you have that would closely approximate this situation,

indicating that -- I know, for example, the location of an

office was added as part of that. But either way, that was

deemed part of this issue or at least enough that they put it

into the statute.

But given in that case they had to add that language, do

you have any cases or other authority that indicate that this

activity of suspending for 90 days would fall safely within

that provision?

MR. WALL: I don't know of good cases one way or the

other, Your Honor.

On the scope of the procedures provision, I'd say two

things. One, I think it's pretty clear that where you're

talking about taking a temporary three-month pause to assess

procedures, that what you're talking about is, by definition, a

procedural change.

And to the extent that it were ambiguous, the President

and the Attorney General are entitled to deference in their

J.A. 733
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reading of the immigration laws. And indeed, that's codified,

as you know, in the immigration laws; that the Attorney

General's interpretation of these laws is concerning.

So to the extent I think there's doubt about what

1152(a)(2) means or (b) means, I think our interpretation ought

to prevail both for the deference reason and because their

interpretation raises a very serious constitutional question

about the scope of the President's constitutional authority to

detain people at the border.

That's never been an issue before because courts have

treated 1182(f) as contiguous with the President's

constitutional authority. He can suspend any class of aliens

when he determined it in the national interest. If plaintiffs

are right, the Courts can look behind that and narrow that

authority. That's going to raise a serious constitutional

question, which is itself a reason not to interpret the statute

that way.

THE COURT: But the Justice Department -- or no one

has actually yet interpreted that provision formally to say

that the delay of three months or delay of any kind is covered

by that, as opposed to changing procedures.

MR. WALL: Well, a couple of things, Your Honor --

THE COURT: I suppose they might try to interpret it

if it was forced to do so at some point.

MR. WALL: We would have to examine that issue. But
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certainly under 1185(a) and that general power, the Office of

Legal Counsel did say that you could have nationality-based

restrictions with certain classes of Iranians, and the

following year after it was enacted, President Carter did

exactly that with Iranian students.

And then, obviously, we have the Cuban, Panamanian and

Nicaraguan orders under 1182(f).

And the Supreme Court statement in Sale that it was

perfectly clear, the Supreme Court said, perfectly clear that

the President could put up a naval blockade to stop Haitian

migrants from coming into this country.

So I think at least the Supreme Court and the Office of

Legal Counsel --

THE COURT: Wasn't that case dealing with

extraterritoriality of the authority, rather than just the

basic notion of whether that activity was covered?

MR. WALL: I don't think so, Your Honor. It was

dealing with an order that prevented unlawful entry by sea.

And I grant that the order itself may not have drawn a

nationality-based distinction, but it was clearly aimed at the

Haitian refugee crisis, and the Supreme Court casting it that

way and thinking of it that way said perfectly clear that the

President can do this.

The plaintiffs -- to the extent we want to talk about

sort of where the case is, the plaintiffs haven't come forward

J.A. 735
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with a single case that reads into 1182(f) any limit with

respect to any order that the President has ever put out,

provided that it made the national security determination.

Once the President puts forward that facially legitimate

reason, that it is in the country's national security interest,

courts haven't looked behind it, and they haven't narrowed the

scope of the President's authority under that statute. It

would be a really, really serious thing to do.

Now, we already talked about 1152. There is also an

argument about the other provisions of 1182(a), and if you want

to talk about it, I'd be happy to address it. But otherwise --

THE COURT: I'm not sure it's really necessary at

this point, but I appreciate that.

Just in terms of the -- I think you said you were also

covering the overall relief at issue or asked for some sort

of -- assuming we get this far, which I know is not where you

want to go but, hypothetically, the relief that the plaintiffs

are seeking some sort of nationwide injunction. Given that

there are not just people around the country who have these

issues in this Uniform Rule of Naturalization concept, but, in

fact, plaintiffs are scattered in different places, what would

be -- you asked this to be narrowed only to the individual

plaintiffs, and then they ask for the nation. There are a

number of options in between. Is there one that is focussed on

the broad harm, but not nationwide, that you could offer that
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is principled?

MR. WALL: Yes. So this is a critically important

question, and I just -- if I can lay out a couple things that I

don't think the Court should do, and then what I think could be

the middle ground, if you will.

So the first thing is I don't think the Court should

enjoin the entire order because there are provisions of the

order that, although they say they're challenging the entire

thing, they don't brief them, they don't --

THE COURT: No, I understand. There's the

assessments, the biometric entry, there's various issues.

MR. WALL: Exactly. So we would say not against the

entire order.

We would say it can't be facial because many of the

applications of the challenge provisions, for instance, with

respect to aliens abroad, who have no close connection, no

family or relative in the United States, we would say those

applications are clearly lawful. No one's constitutional

rights are even arguably implicated.

So we'd say it can't be facial. We'd say it has to be as

applied challenges to people who are denied a waiver, and

courts can decide those on more developed records.

And we would say it can't be nationwide. It has to be

limited to the particular alleged violations here.

So I think at the most -- I don't want to help the other

J.A. 737
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side craft its TRO, but I think, at the most, the Court could

enter a TRO or a preliminary injunction with respect to the

particular aliens that the family members here seek to bring

over -- that covers the individual plaintiffs -- and the

particular refugees who have a close relationship with Iraq or

HIAS, who face an imminent risk of injury and who are otherwise

eligible for refugee admission.

Now, again, we don't think any form of emergency relief

is necessary because they can't show the harm. But if the

Court disagrees with us, the relief has got to be tailored to

the plaintiffs here and the violations they're claiming. It

can't be nationwide, and it can't be facial --

THE COURT: Doesn't that depend on what the harm is?

I mean, the statute is one thing. Would you have a different

analysis for the establishment clause?

MR. WALL: No, not at all, Your Honor. A facial

challenge or a theory that something is wrong in all its

applications, and I know that's what their establishment clause

claim is, that it's tainted in every root and branch, that's

just a legal theory about why something is lawful or unlawful.

Article III and rules on equitable relief still require

that the relief has got to be tailored to these plaintiffs.

Otherwise, if they can get nationwide relief on behalf of

plaintiffs who aren't before the Court, it effectively converts

it into a class action without all the procedures that are

J.A. 738

Appeal: 17-1351      Doc: 34-3            Filed: 03/24/2017      Pg: 141 of 222 Total Pages:(741 of 822)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58

required, and it shuts off other courts from considering --

THE COURT: So do you think the Ninth Circuit's

injunction was unlawful? It was due process, but it was

certainly affecting people who weren't in the case and even

people who might not have had a good argument for why they

should be allowed to enter.

MR. WALL: We think that the nationwide injunction

was certainly too broad, but the circumstances there were a

little different, because the old order covered lots of groups

that this one doesn't cover. And the Ninth Circuit didn't say

that it shouldn't enter a narrower injunction. It said we're

not sure how to do that; we're going to send it back to the

Executive and let the Executive take a first crack at it.

Now we have. We've narrowed the order, and it is now

very possible -- and Virginia did something like this. The

Western District of Wisconsin did something like this. It's

now possible for this Court to enter relief that, as Article

III requires, is tailored to the plaintiffs before the Court.

The particular refugees that these organizations want to bring

in, the particular family members these plaintiffs want to

bring in, that's the only thing that could be the subject of

equitable relief.

THE COURT: So going back to the establishment clause

as one perhaps more complicated area for this. It seems most

of the time there's an establishment clause violation. The

J.A. 739
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remedy might be to remove the offending activity.

So given that there's a slew of these Ten Commandment

cases, it might say take down the whole display. It doesn't

matter that others -- it doesn't say take it down whenever the

plaintiffs come to the courthouse. It says just take it down

generally, because it has a pernicious effect generally,

because the Government is endorsing this -- regardless of who

walks in the door and regardless of whether they actually were

part of the lawsuit or not.

What is the equivalent here? If this is an order that is

unconstitutional in that regard, it doesn't necessarily matter

then whether the people trying to enter or the family members

who are waiting for someone to enter were or were not part of

the lawsuit. How is it different from that situation?

MR. WALL: So I think the difference, Your Honor, is

that in the religious message cases, you're right. The relief

to which that particular plaintiff is entitled, not having the

Ten Commandments on the courthouse wall, also inures to the

benefit of others.

But this is a case in which it is possible for the Court

and, thus, we would say, constitutionally required for the

Court to enter narrower relief. Because these plaintiffs,

these organizations and individuals are complaining about

restrictions on their particular ability to bring other folks

into the country. The Court can address that --

J.A. 740
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THE COURT: But there are others who have that same

issue, who did not file suit.

MR. WALL: Well, but they filed suit in other places.

If the Court enters a facial nationwide injunction, what it

effectively does is it converts it into a class action, and it

prevents other courts from addressing the same issues at the

same time.

Now, again, for us, this is all the reason why we ought

to be seeing as-applied challenges once the waiver system plays

itself out. Many of the plaintiffs here are not in line to

have an interview in any imminent period. And the ones who

are -- and it's not clear that they're already, but maybe there

are one or two. Once they have the visa interview and we know

they've been denied a waiver, then they can bring an as-applied

challenge, and you've got an actual record to decide it.

So I think the kinds of questions you're raising are

not -- they shouldn't counsel in favor of broader relief. They

should counsel in favor of saying the plaintiffs have run into

court too soon. We ought to allow the order to take effect.

We ought to see if, in fact, these plaintiffs suffer any

injury. Some of them, based on their pleadings, are likely not

to because they qualify for a waiver. And if they don't get a

waiver, then they come, they bring an as-applied challenge, and

we can adjudicate it on a record where we actually know what

happened.
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Appeal: 17-1351      Doc: 34-3            Filed: 03/24/2017      Pg: 144 of 222 Total Pages:(744 of 822)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61

THE COURT: So you mentioned TRO at one point. You

mentioned preliminary injunction. Does the Government have a

view on which of those is appropriate here?

Because I noticed in the Ninth Circuit they filed a TRO

at one point, and it was immediately appealed anyway and

treated as a preliminary injunction. So is that the effect one

way or the other?

MR. WALL: So I think our view would be that if --

THE COURT: By either side.

MR. WALL: -- the Court wants to grant emergency

relief, it should grant the temporary restraining order they've

asked for, and then we can confer with the other side about

whether it should be converted into a preliminary injunction,

and then come back to the Court.

I mean, they've come in and said we're going to suffer

harm now; we want a TRO. We think that's wrong. None of them

have shown any imminent, concrete harm coming in the next few

weeks.

But if Your Honor decides otherwise, which would be the

premise for any injunctive relief today, than I think today it

should be a TRO, and then we'll confer with the other side on

whether to convert it to a preliminary junction.

THE COURT: But what else is there to do? We've

briefed this. We've argued it on a difficult schedule but,

still, we've covered a lot of ground.

J.A. 742
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MR. WALL: Your Honor, I have to say I think the

plaintiffs don't provide nearly as much detail as they could or

should, at least on the individual plaintiffs and also on some

of the organizational plaintiffs, where they are in the process

and what injuries they face over the next couple of weeks. As

I say, as far as we can tell, one of the plaintiff's claims is

moot.

So I think that they're -- again, the burden is on them

to supply that, and they haven't. So it ought to cut against

emergency relief. But in the event you enter it, I don't think

it's clear that nothing will change over the next few weeks.

THE COURT: Okay. Thank you. Let me get five

minutes with Mr. Garg, and then I'll add five minutes to the

plaintiffs' rebuttal.

MR. WALL: Thank you, Your Honor.

THE COURT: Thank you.

ARGUMENT BY MR. GARG FOR THE DEFENDANTS

MR. GARG: Good morning, Your Honor. Arjun Garg for

the defendants.

THE COURT: Good morning. So I think on this issue

of the Refugee Act, I think I raised some of the issues that

I'm interested in with the plaintiffs, the question of the

applicability of the APA.

So why is it that these actions of suspending refugee

security checks, suspending all screening interviews, why

J.A. 743
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aren't those actions that can be challenged?

MR. GARG: Your Honor, I think plaintiffs' counsel

said it himself actually. What they're really challenging is

the President's action. The specific agency activities that

are going on --

THE COURT: But they can be challenging both, and

then we could say the challenge to the President is one thing,

but there's a different issue we need to analyze.

MR. GARG: Your Honor, I don't think you can say

that, because they're not saying here's what would be a

stronger claim, if they're saying that they're challenging

agency activity, what the agencies are doing. They would say,

well, look, we know there's a 50,000 refugee cap -- we're going

to accept that for purposes of this argument -- but you changed

our allocation, as a resettlement agency, from 4,000 to 2,000,

and that was not the right number to change it; you took our

number way down further than you took anyone else's number.

That might be a claim where you're really targeting what the

agency did.

All they're targeting are the basic implementation

actions that any agency would have to do if the President said,

okay, we're going to limit this year's refugee flow to 50,000.

The words that were said was it's all due to the lowered

ceiling.

And so what the agencies are doing here are ministerial

J.A. 744

Appeal: 17-1351      Doc: 34-3            Filed: 03/24/2017      Pg: 147 of 222 Total Pages:(747 of 822)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

64

actions that carry out the President's directive. So you can't

get around the bar on review of Presidential action under the

APA by pointing to those ministerial implementing actions.

THE COURT: So suppose the State Department and

Homeland Security took the actions for resource reasons. They

said we don't have enough people because of hiring freezes or

otherwise; we're going to reduce or even suspend screening

interviews for the rest of the fiscal year. Could they

challenge that?

MR. GARG: Your Honor, I don't believe they could.

They haven't pointed to any provision of law that --

THE COURT: Well, let's say that they have this

argument that that violates the statute itself. They're not

worried about the President having done anything; they're just

saying the statute says 110. I'm not saying I agree this would

be a good theory, but assuming that's their theory, why would

that not be something they could challenge under the APA, that

the agencies have violated the statute by taking these actions?

MR. GARG: Your Honor, first of all, I don't think --

those actions, in themselves, are not final agency action.

There's not a consummation of a final process in terms of did

an alien who was seeking refugee status actually get denied.

There's no final decision. It's just a later decision because

processes are, in the interim, suspended.

As far as agency action, again, what legal consequences
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are flowing from this? No decision has been made one way or

another on a refugee applicant's application. So what is the

legal consequence to the refugee from this decision that we

need to pause our processes for budgetary reasons or whatever

it may be?

As to the organizations themselves, they don't point

to -- and this gets a little bit to what was being discussed

before. They don't point to any specific entitlement to I was

guaranteed 4,000 refugees; there was a contract there that I

was guaranteed to it. They weren't given an expectation level

that was never guaranteed. There's no legal consequence that

flows from an adjustment of that expectation level where there

was never a guarantee.

So I don't think they could claim final agency action,

even if you are accepting that there was some legally plausible

basis to say that a statute restricted the agency from changing

it's processes.

THE COURT: So on the merits of the statute itself, I

assume one of your arguments is that -- and you've done the

brief saying that the statute doesn't prevent a change in the

maximum or a lowering of the maximum. It just prevents a

change in the -- an increase, absent some procedural steps.

Is there some point though where -- I mean, let's say the

President said zero this year. Would that violate the Refugee

Act in the sense that it goes beyond the concept that there
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needs to be -- that Congress has said we're going to have a

program?

MR. GARG: Your Honor, I don't believe it would

violate the Refugee Act. If the President had a reason where

he determined it would be detrimental to the interests of the

United States, based on whatever information he's learned, that

we cannot have refugee flows this year at all, 1182(f) would

authorize that. I don't see that there's any limit that he can

only cut it by half but not all the way. I think 1182(f)

contemplates whatever the President thinks is necessary to

protect the national interest.

THE COURT: Okay. Thank you very much. Let's go

back to the plaintiff for ten minutes.

REBUTTAL ARGUMENT BY MR. COX FOR THE PLAINTIFFS

MR. COX: Thank you, Your Honor. I just wanted to

address a handful of issues with regard to standing and

irreparable injury.

First, with regard to Mr. Harrison, actually, no visa has

been issued for him. The record is clear. His application has

been approved, but that's a very separate step from a visa

being issued. The record is undisputed that the visa has not

been issued. And for that reason, he won't qualify for the

exception in Section (3)(A) of the next Executive Order, which

requires that a visa to have been issued prior to, essentially,

12:01 a.m. tomorrow.
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Second, with regard to HIAS, HIAS plainly will be injured

by this Executive Order for all the reasons explained in the

second Hatfield declaration. And the argument that the

Government is putting forward here is actually the same

argument that then-Governor of Indiana Mike Pence put forward

in the Exodus case that we cited. And for all the reasons

explained in that opinion and that Your Honor has explored,

that argument is simply wrong.

With regards to irreparable injury, of course the

definition here is an injury that can't be remedied by any

other way. And in a variety of ways, irreparable injury will

occur at 12:01 a.m. tomorrow, absent an injunction.

So first, of course, we have the establishment clause

violation. At 12:01 a.m. tomorrow, there will be an official

policy in this country, absent an injunction, condemning Islam,

and that can't be remedied, as courts have routinely said,

through any other way.

It certainly can't be remedied with the sort of narrow

injunction that the Government is proposing, where,

essentially, you put up a curtain over the statue of the Ten

Commandments when the particular plaintiffs walk by, but then

you take it down when anyone else is around and the plaintiff

is gone --

THE COURT: Let me ask the question I asked Mr. Wall

regarding the TRO versus the PI. I don't know if the answer is

J.A. 748
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different depending on the outcome but, theoretically, it

should be similar, in that are we ready for a preliminary

injunction or not or ready for a denial of a preliminary

injunction or not? Is there any reason why we can't go

straight to that, given that there's been briefing and there

have been arguments one way or the other?

MR. COX: I guess the one thing I would say on that,

Your Honor, is that we've covered a lot of ground in the

briefing but, of course, there are some issues that, perhaps,

if Your Honor thought additional briefing would be necessary,

then I think certainly a TRO would be appropriate in that

instance.

In the Washington case, the reason they converted it to a

preliminary injunction is because there was no time limit on

it. And so in our view, so long as there was a time limit that

kept it within the confines of the rule, that -- and Your Honor

wanted supplemental briefing on additional issues, that it

would be appropriate to do a TRO first and then perhaps convert

it into a preliminary injunction later.

THE COURT: So supplemental briefing or supplemental

argument. Obviously, at that point we would come back. But

otherwise, you're comfortable one way or the other?

MR. COX: I think so, yes.

THE COURT: Perhaps more one way than the other, but

you're comfortable.
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MR. COX: Yes, Your Honor. We would defer to Your

Honor's preferences with regards to what the Court would find

helpful in that regard.

Back to irreparable injury for a moment. The Government

points to the possibility of waivers as eliminating irreparable

injury. But of course, that can't eliminate the equal

protection or establishment clause injury. As the case law has

held, a discriminatory process that's set up itself inflicts

the injury.

If there was, as I mentioned on a call on Friday, a

special permitting process for black folks who want to live in

a particular neighborhood, you wouldn't say their claims not

ripe until after they apply and get denied. You would say that

being subjected to that process itself is part and parcel with

the injury; and, therefore, their claims are ripe even without

having to go through that process.

And then with regards to the delay, the Government does

not dispute, as a factual matter, that the Executive Order will

prolong the times in which our plaintiffs and their families

will be separated. Instead, the Government sort of asserts

that that's not irreparable because they're already separated,

which doesn't make a lot of sense in our view, particularly

with regards to particular plaintiffs.

So Mr. Mohammed, for example, who is from Somalia, his

family, his wife and kids, are not here yet. They have refugee

J.A. 750
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applications approved, but they don't have travel documents.

And in the meantime, his kids are not being educated. They're

not in school, and so they're missing out on vital education.

I think that the idea that even an additional couple of weeks

delay of separation, in the abstract, is irreparable. You

can't remedy that with damages.

And when so many of the plaintiffs and the organizational

plaintiffs' clients are living in dangerous and deplorable

conditions, it's particularly irreparable. Any additional

delay is irreparable.

And with regard to the organizational plaintiffs and

their clients, Your Honor, the Government asserts that you

can't take into account the irreparable injury to third parties

but hasn't actually cited any cases that support that

proposition.

Again, here the Exodus case is on point, where the

irreparable injury was to the Syrian refugee clients, and yet

the resettlement agency was the one asserting their rights, and

the court found that that injury was irreparable.

THE COURT: Let me ask again on this issue -- again,

it's all hypothetical, but on this issue of an injunction. I

understand there's another case in the Ninth Circuit on similar

issues. I know you're not in that case, but the Government

certainly is.

Do you have plaintiffs in the Ninth Circuit? I could
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see, one way or the other, if there were conflicting opinions,

some confusion if courts go to the breadth of a nationwide

injunction in that situation.

MR. COX: So none of our individual plaintiffs are in

the Ninth Circuit. I believe that our organizational

plaintiffs both operate in some fashion in the Ninth Circuit

and have clients who -- I haven't confirmed this, but just

given the pure numbers, it seems possible that they would have

clients in the Ninth Circuit as well.

I'm getting confirmation from HIAS and IRAP that they do,

indeed, have clients that would be within the Ninth Circuit,

yes, Your Honor.

THE COURT: Let me go back to an issue that Mr. Wall

raised, this facially legitimate bona fide standard. Why does

that not apply here?

MR. COX: If I would defer to Mr. Jadwat on that

issue.

THE COURT: Okay. Well, why don't we just switch out

just for the last few minutes on that. I think that was my

last main question.

MR. COX: Fair enough. Thank you, Your Honor.

REBUTTAL ARGUMENT BY MR. JADWAT FOR THE PLAINTIFFS

MR. JADWAT: To start there, Your Honor, on the

facially legitimate and bona fide question, two main points.

First, the Ninth Circuit explained that the origins of
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that test and the situations in which it's been applied are

typically situations involving the application of a rule to a

particular visa --

THE COURT: But not always. Not every case is like

that. Where is the line between those situations and your

situation, to the extent you can argue on a different side of

it?

MR. JADWAT: Right. I think there's a couple lines.

First, there is no case involving an Executive order involving

a claim under the establishment clause. There's no case that's

on all fours with this case, where the court has applied a

facially legitimate and bona fide test.

And if you look across the variety of constitutional

claims that have been brought with respect to actions in the

immigration sphere, sometimes, very occasionally, honestly,

it's the facially legitimate and bona fide test. Many other

situations, again, as the Ninth Circuit pointed out, it's the

standard constitutional analysis that you would apply to that

question anywhere else.

But the other point that I don't want to lose here is

that, ultimately, in our view, it doesn't matter. If you look

both at Justice Kennedy's decision in Din, if you look at the

case out of the Eastern District of Virginia addressing the

first Executive Order, if you look at the Napolitano case out

of the Second Circuit, AAR versus Napolitano, or if you look,
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for that matter, at Abourezk, the case that the Government

cites in their brief for a different issue, there is review

available under that facially legitimate and bona fide

standard, and what they try to read out of the standard is the

bona fide part.

THE COURT: But on this idea that there may be some

constitutional challenges that fall outside of that standard,

again, other than saying your case doesn't fall within it, what

would be the line that one could draw or the principle one

could apply that say what types of cases fall on this side and

what types of cases fall on that side?

MR. JADWAT: I think here, the question is -- maybe

I'll back into the question. I think there is evidence here,

that's available at the outset of the case, that takes it out

of the sphere of the concerns that animate the facially

legitimate and bona fide standard.

There's no question here about us delving into what the

Government -- what some particular visa issuer might have been

thinking, or the reasons why, inside the Government, the

Government might have undertaken this action.

We're going under the establishment clause based on what

a reasonable observer would understand based on the facts that

are available to the public.

THE COURT: So what's the rule then?

MR. JADWAT: So I think the rule would be that the

J.A. 754

Appeal: 17-1351      Doc: 34-3            Filed: 03/24/2017      Pg: 157 of 222 Total Pages:(757 of 822)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

facially legitimate and bona fide standard, when it does apply,

applies when there are these concerns about reaching through

and into and behind government processes in order to raise the

claim, but that's not what we're doing here.

THE COURT: Okay.

MR. JADWAT: There are a few other points I'd like to

raise --

THE COURT: We've run out of time now, I think. I

think we've been going for quite a while. Okay. Well, thank

you very much.

I'll take the matter under advisement. I appreciate

everyone's advocacy, both in the briefs and in the session

today. And again, I'll try to issue a written ruling,

hopefully today, but not necessarily.

Is there anything else we should discuss on this case

while we're here as a matter of process?

Okay, thank you very much.

(The hearing concluded at 11:15 a.m.)

J.A. 755
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

INTERNATIONAL REFUGEE
ASSISTANCE PROJECT, a project of the
Urban Justice Center, Inc., on behalf of itself
and its clients,
HIAS, INC., on behalf of itself and its clients,
MIDDLE EAST STUDIES ASSOCIATION of
North America, Inc., on behalf of itself and its
members,
MUHAMMED METEAB,
PAUL HARRISON,
IBRAHIM AHMED MOHOMED,
JOHN DOES Nos. 1 & 3, and
JANE DOE No.2,

Plaintiffs,

v.

DONALD J. TRUMP, in his official capacity
as President of the United States,
DEPARTMENT OF HOMELAND
SECURITY,
DEPARTMENT OF STATE,
OFFICE OF THE DIRECTOR OF
NATIONAL INTELLIGENCE,
JOHN F. KELLY, in his official capacity as
Secretary of Homeland Security,
REX W. TILLERS ON, in his official capacity
as Secretary of State, and
MICHAEL DEMPSEY, in his official capacity
as Acting Director of National Intelligence,

Defendants.

Civil Action No. TDC-17-0361

MEMORANDUM OPINION

On March 6, 2017, President Donald J. Trump issued an Executive Order which bars,

with certain exceptions, the entry to the United States of nationals of six predominantly Muslim
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countries, suspends the entry of refugees for 120 days, and cuts by more than half the number of

refugees to be admitted to the United States in the current year. This Executive Order follows a

substantially similar Executive Order that is currently the subject of multiple injunctions

premised on the conclusion that it likely violates various provisions of the United States

Constitution. Pending before the Court is Plaintiffs' Motion for a Temporary Restraining Order

or a Preliminary Injunction, filed on March 10,2017. At issue is whether the President's revised

Executive Order, set to take effect on March 16, 2017, should likewise be halted because it

violates the Constitution and federal law. For the reasons set forth below, the Motion is

GRANTED IN PART and DENIED IN PART.

INTRODUCTION

On January 27, 2017, President Trump issued Executive Order 13,769, "Protecting the

Nation from Foreign Terrorist Entry into the United States" ("First Executive Order" or "First

Order"), 82 Fed. Reg. 8977 (Jan. 27, 2017). On February 7, 2017, Plaintiffs filed a Complaint

alleging that the First Executive Order violated the Establishment Clause of the First

Amendment to the United States Constitution, U.S. Const. amend. I; the equal protection

component of the Due Process Clause of the Fifth Amendment, U.S. Const. amend. V; the

Immigration and Nationality Act ("INA"), 8 U.S.C. SS 1101-1537 (2012); the Religious

Freedom Restoration Act, 42 U.S.C. SS 2000bb to 2000bb-4 (2012); the Refugee Act, 8 U.S.C.

SS 1521-1524 (2012); and the Administrative Procedure Act ("APA"), 5 U.S.C. SS 701-706

(2012). On March 6, 2017, in the wake of several successful legal challenges to the First

Executive Order, President Trump issued Executive Order 13,780 ("Second Executive Order" or

"Second Order"), which bears the same title as the First Executive Order. 82 Fed. Reg. 13209

2
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(Mar. 9, 2017). The Second Executive Order, by its own terms, is scheduled to go into effect

and supplant the First Executive Order on March 16, 2017.

On March 10, 2017, Plaintiffs amended their Complaint to seek the invalidation of the

Second Executive Order. Plaintiffs substituted certain individual plaintiffs and added an

organizational plaintiff. Their causes of action remain the same. That same day, Plaintiffs filed

the pending Motion, seeking to enjoin the Second Executive Order in its entirety before it takes

effect. Defendants have received notice of the Motion and filed a brief in opposition to it on

March 13,2017. After Plaintiffs filed a reply brief on March 14,2017, the Court held a hearing

on the Motion on March 15,2017. With the matter fully briefed and argued, the Court construes

the Motion as a Motion for a Preliminary Injunction. The Court now issues its findings of fact

and conclusions of law and rules on the Motion. I

FINDINGS OF FACT

I. Executive Order 13,769

The stated purpose of the First Executive Order is to "protect the American people from

terrorist attacks by foreign nationals admitted to the United States." 1st Order Preamble. To that

end, the First Executive Order states that the United States must be "vigilant during the visa-

issuance process," a process that "plays a crucial role in detecting individuals with terrorist ties

and stopping them from entering the United States." 1st Order S 1. The First Executive Order

therefore mandates, as relevant here, two courses of action. The first, set forth in Section 3

I On February 22,2017, Plaintiffs filed a Motion for a Preliminary Injunction of S 5(d) of the
Executive Order, ECF No. 64, requesting that the Court enjoin a specific provision of the First
Executive Order. With the agreement of the parties, the Court set a briefing and hearing
schedule extending to March 28, 2017. The Court will resolve that Motion, which the parties
have agreed should be construed to apply to the successor provision of the Second Executive
Order, in accordance with the previously established schedule.

3

Case 8:17-cv-00361-TDC   Document 149   Filed 03/16/17   Page 3 of 43

J.A. 772

Appeal: 17-1351      Doc: 34-3            Filed: 03/24/2017      Pg: 175 of 222 Total Pages:(775 of 822)



entitled "Suspension of Issuance of Visas and Other Immigration Benefits to Nationals of

Countries of Particular Concern," invokes the President's authority under 8 U.S.C. S 1182(f) to

suspend for 90 days "the immigrant and nonimmigrant entry into the United States of aliens"

from the countries of Iraq, Iran, Libya, Sudan, Somalia, Syria, and Yemen as "detrimental to the

interests of the United States." 1st Order S 3(c). Each of these countries has a predominantly

Muslim population, including Iraq, Iran, and Yemen which are more than 99 percent Muslim. In

addition to providing certain exceptions for diplomatic travel, the provision contains exceptions

on a "case-by-case basis" when such an exception is "in the national interest," a term not defined

elsewhere in the Order. 1st Order S 3(g). During this 90-day period, the Secretary of Homeland

Security, the Secretary of State, and the Director of National Intelligence are to "immediately

conduct a review to determine the information needed from any country" to assess whether an

individual from that country applying for a "visa, admission, or other benefit ... is not a security

or public-safety threat" and provide a report on their review to the President within 30 days of

the issuance of the Order. 1st Order S 3(a)-(b).

The second course of action relates to refugees. As set out in Section 5(d), the President

ordered, pursuant to S 1182(f), that "the entry of more than 50,000 refugees in fiscal year 2017

would be detrimental to the interests of the United States" and thus suspended the entry of any

refugees above that figure. 1st Order S 5(d). The Order also immediately suspended the U.S.

Refugee Admissions Program ("USRAP") for 120 days and imposed an indefinite ban on the

entry of refugees from Syria. The Order further required changes to the refugee screening

process "to prioritize refugee claims made by individuals on the basis of religious-based

persecution, provided that the religion of the individual is a minority religion in the individual's

country of nationality." 1st Order S 5(b).

4
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The drafting process for the First Executive Order did not involve traditional interagency

review by relevant departments and agencies. In particular, there was no consultation with the

Department of State, the Department of Defense, the Department of Justice, or the Department of

Homeland Security. When the Order was issued in the early evening of Friday, January 27,

2017, the State Department immediately stopped conducting visa interviews of, and processing

visa applications from, citizens of any of the seven banned countries. Between 60,000 and

100,000 visas have been revoked.

II. Legal Challenges to the First Executive Order

The First Executive Order prompted numerous legal challenges, including an action filed

by the State of Washington and the State of Minnesota in the United States District Court for the

Western District of Washington based on the Due Process, Establishment, and Equal Protection

Clauses of the Constitution that resulted in a nationwide temporary restraining order against

several sections of the First Order. On February 9, 2017, the United States Court of Appeals for

the Ninth Circuit, construing the order as a preliminary injunction, upheld the entry of the

injunction. Washington v. Trump, 847 F.3d 1151, 1165-66 (9th Cir. 2017). Although it did not

reach the Establishment Clause claim, the Ninth Circuit noted that the asserted claim raised

"serious allegations" and presented "significant constitutional questions." Id. at 1168. On

February 13,2017, the United States District Court for the Eastern District of Virginia found that

plaintiffs had shown a likelihood of success on the merits of an Establishment Clause claim and

issued an injunction against enforcement of Section 3(c) of the First Executive Order as to

Virginia residents or students enrolled a Virginia state educational institution. Aziz v. Trump, ---

F. Supp. 3d ---, NO.1 :17-cv-116, 2017 WL 580855 (E.D. Va. Feb. 13,2017). These injunctions

remain in effect.

5
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III. Executive Order 13,780

On March 6, 2017, President Trump issued a revised Executive Order, to become

effective on March 16, 2017, at which point the First Executive Order will be revoked. 2d Order

SS 13, 14. The Second Executive Order reinstates the 90-day ban on travel for citizens ofIran,

Libya, Somalia, Sudan, Syria, and Yemen ("the Designated Countries"), but removes Iraq from

the list based on its recent efforts to enhance its travel documentation procedures and ongoing

cooperation between Iraq and the United States in fighting ISIS. The scope of the ban, however,

was narrowed expressly to respond to "judicial concerns." 2d Order S (l)(i). The Order states

that it applies only to individuals outside the United States who did not have a valid visa as of the

issuance of the First Executive Order and who have not obtained one prior to the effective date

of the Second Executive Order. In addition, the travel ban expressly exempts lawful permanent

residents ("LPRs"), dual citizens traveling under a passport issued by a country not on the

banned list, asylees, and refugees already admitted to the United States. The Second Executive

Order also provides a list of specific situations in which a case-by-case waiver "could be

appropriate." 2d Order S 3(c).

The refugee provisions continue to suspend USRAP for 120 days and to reduce the

number of refugees to be admitted in fiscal year 2017 to 50,000. However, the minority religion

preferences in refugee applications and the complete ban on Syrian refugees have been removed

entirely.

Unlike the First Executive Order, the Second Executive Order provides certain

information relevant to the national security concerns underlying the decision to ban the entry of

citizens of the Designated Countries. The Second Order notes that "the conditions in these

6
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countries present heightened threats" because each country is "a state sponsor of terrorism, has

been significantly compromised by terrorist organizations, or contains active conflict zones." 2d

Order S led). It provides information from the State Department's Country Reports on

Terrorism 2015 identifying Iran, Sudan, and Syria as longstanding state sponsors of terrorism

and describing the presence of members of certain terrorist organizations within those countries.

The asserted consequences of these conditions are that the governments of these nations are less

willing or less able to provide necessary information for the visa or refugee vetting process, and

there is a heightened chance that individuals from these countries will be "terrorist operatives or

sympathizers." 2d Order S (l)(d). In light of these factors, the Second Order concludes, the

United States is unable "to rely on normal decision-making procedures about travel" as to

individuals from these nations, making the present risk of admitting individuals from these

countries "unacceptably high." 2d Order S l(b)(ii), (t). The Second Order expressly disavows

that the First Executive Order was motivated by religious animus.

The Second Order also states that "Since 200 I, hundreds of persons born abroad have

been convicted of terrorism-related crimes in the United States" and references two Iraqi

refugees who were convicted of terrorism-related offenses and a naturalized U.S. citizen who

came to the United States from Somalia as a child refugee and has been convicted of a plot to

detonate a bomb at a Christmas tree lighting ceremony. 2d Order S I (h). The Second Order

further states that more than 300 persons who entered the United States as refugees are currently

the subjects of counterterrorism investigations. It does not identify any instances of individuals

who came from Iran, Libya, Sudan, Syria, or Yemen engaging in terrorist activity in the United

States.

7
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The same day that the Second Executive Order was issued, Attorney General Jeff

Sessions and Secretary of Homeland Security John Kelly submitted a letter to the President

recommending a temporary suspension on the entry to the United States of nationals of certain

countries so as to facilitate a review of security risks in the immigration system, for reasons that

largely mirror the statements contained in the Second Executive Order.

IV. Public Statements About the Executive Orders

On December 7, 2015, then-presidential candidate Donald Trump posted a "Statement on

Preventing Muslim Immigration" on his campaign website in which he "call [ed) for a total and

complete shutdown of Muslims entering the United States until our representatives can figure out

what is going on." J.R. 85. Trump promoted the Statement on Twitter that same day, stating

that he had "[j]ust put out a very important policy statement on the extraordinary influx of hatred

& danger coming into our country. We must be vigilant!" J.R. 209. In a March 9, 2016

interview with CNN, Trump professed his belief that "Islam hates us," and that the United States

had "allowed this propaganda to spread all through the country that [Islam) is a religion of

peace." J.R. 255-57. Then, in a March 22, 2016 Fox Business interview, Trump reiterated his

call for a ban on Muslim immigration, explaining that his call for the ban had gotten

"tremendous support" and that "we're having problems with the Muslims, and we're having

problems with Muslims coming into the country." J.R. 261. In a July 24, 2016 interview on

Meet the Press soon after he accepted the Republican nomination, Trump asserted that

immigration should be immediately suspended "from any nation that has been compromised by

terrorism." J.R. 219. When questioned whether his new formulation was a "rollback" of his

December 2015 call for a "Muslim ban," Trump characterized it instead as an "expansion." J.R.

220. He explained that "[p )eople were so upset when I used the word Muslim," so he was

8
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instead "talking territory instead of Muslim." 1.R. 220. On December 21, 2016, when asked

whether a recent attack in Germany affected his proposed Muslim ban, President-Elect Trump

replied, "You know my plans. All along, I've proven to be right. 100% correct." 1.R. 245. In a

written statement about the events, he lamented the attack on people "prepared to celebrate the

Christmas holiday" by "ISIS and other Islamic terrorists [who] continually slaughter Christians

in their communities and places of worship as part of their global jihad." 1.R. 245.

On lanuary 27, 2017, a week after his inauguration, President Trump stated in an

interview on the Christian Broadcasting Network that the First Executive Order would give

preference in refugee applications to Christians. Referring to Syria, President Trump stated that

"[i]f you were a Muslim you could come in, but if you were a Christian, it was almost

impossible," a situation that he thought was "very, very unfair." 1.R. 201. When President

Trump was preparing to sign the First Executive Order later that day, he remarked, "This is the

'Protection of the Nation from Foreign Terrorist Entry into the United States.' We all know

what that means." 1.R. 142 The day after the Order was issued, former New York City Mayor

Rudolph W. Giuliani appeared on Fox News and asserted that President Trump told him he

wanted a Muslim ban and asked Giuliani to "[s]how me the right way to do it legally." 1.R. 247.

Giuliani, in consultation with others, proposed that the action be "focused on, instead of religion

... the areas of the world that create danger for us," specifically "places where there are [sic]

substantial evidence that people are sending terrorists into our country." 1.R.247-248.

In response to the court-issued injunctions against provisions of the First Executive

Order, President Trump maintained at a February 16, 2017 news conference that the First

Executive Order was lawful but that a new Order would be issued. 1.R. 91. Stephen Miller,

Senior Policy Advisor to the President, described the changes being made to the Order as

9
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"mostly minor technical differences," emphasizing that the "basic policies are still going to be in

effect." J.R. 319. White House Press Secretary Sean Spicer stated that "[t]he principles of the

[second] executive order remain the same." J.R. 118. As of February 12, 2017, Trump's

Statement on Preventing Muslim Immigration remained on his campaign website. J .R. 207.

Upon the issuance of the Second Executive Order, Secretary of State Rex Tillerson

described it as "a vital measure for strengthening our national security." J.R. 115. In a March 7,

2017 interview, Secretary of Homeland Security Kelly stated that the Order was not a Muslim

ban but instead was focused on countries with "questionable vetting procedures," then noted that

there are 13 or 14 countries with questionable vetting procedures, "not all of them Muslim

countries and not all of them in the Middle East." J.R. 150.

In a joint affidavit, 10 former national security, foreign policy, and intelligence officials

who served in the White House, Department of State, Department of Homeland Security, and

Central Intelligence Agency in Republican and Democratic Administrations, four of whom were

aware of the available intelligence relating to potential terrorist threats to the United States as of

January 19, 2017, have stated that "there is no national security purpose for a total bar on entry

for aliens" from the Designated Countries and that they are unaware of any prior example of a

president suspending admission for such a "broad class of people." J.R. 404, 406. The officials

note that no terrorist acts have been committed on U.S. soil by nationals of the banned countries

since September 11, 2001, and that no intelligence as of January 19, 2017 suggested any such

potential threat. Nor, the former officials assert, is there any rationale for the abrupt shift from

individualized vetting to group bans. J.R. 404.
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v. The Plaintiffs

Plaintiffs, comprised of six individuals and three organizations, assert that they will be

harmed by the implementation of the Second Executive Order. Collectively, they assert that

because the Individual Plaintiffs are Muslim and the Organizational Plaintiffs serve or represent

Muslim clients or members, the anti-Muslim animus underlying the Second Executive Order

inflicts stigmatizing injuries on them all. The Individual Plaintiffs, who each have one or more

relatives who are nationals of one of the Designated Countries and are currently in the process of

seeking permission to enter the United States, also claim that if the Second Executive Order is

allowed to go into effect, their separation from their loved ones, many of whom live in dangerous

conditions, will be unnecessarily prolonged.

Two of the Organizational Plaintiffs, the Hebrew Immigrant Aid Society and the

International Refugee Assistance Project, which provide services to refugees, assert that injuries

they have suffered under the First Executive Order will continue if the Second Executive Order

goes into effect, including lost revenue arising from a reduction in refugee cases that may

necessitate reductions in staff. They also assert that their clients, many of whom are refugees

now re-settled in the United States, will be harmed by prolonged separation from relatives in the

Designated Countries currently seeking to join them. Plaintiff Middle East Studies Association,

many of whose members are nationals of one of the Designated Countries, claims that the

Second Executive Order would make it more difficult for certain members to travel for academic

conferences and field work, and that the inability of its members to enter the United States

threatens to cripple its annual conference, on which it relies for a large portion of its yearly

revenue.

11
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In light of these alleged imminent harms, Plaintiffs now ask this Court to preliminarily

enjoin enforcement of the Second Executive Order.

. CONCLUSIONS OF LAW

In this Motion, Plaintiffs seek a preliminary injunction based on their claims that the

Second Executive Order violates (1) the Immigration and Nationality Act and (2) the

Establishment Clause.

I. Standing

Article III of the Constitution limits the judicial power of the federal courts to actual

"Cases" or "Controversies." U.S. Const. art. III, S 2, cl. 1. To invoke this power, a litigant must

have standing. Hollingsworth v. Perry, 133 S. Ct. 2652, 2661 (2013). A plaintiff establishes

standing by demonstrating (1) a "concrete and particularized" injury that is "actual or imminent,"

(2) "fairly traceable to the challenged conduct," (3) and "likely to be redressed by a favorable

judicial decision." Id.; Covenant Media ofS.C., LLC v. City ofN Charleston, 493 F.3d 421, 428

(4th Cir. 2007). Standing must be demonstrated for each claim. Bostic v. Schaefer, 760 F.3d

352,370 (4th Cir. 2014). The presence of one plaintiff with standing renders a claim justiciable.

Id. at 370-71.

A. Immigration and Nationality Act

Several Individual Plaintiffs, specifically John Doe NO.1, John Doe NO.3 and Jane Doe

No.2, have standing to assert the claim that the travel ban for citizens of the Designated

Countries violates the INA's prohibition on discrimination in the issuance of immigrant visas on

the basis of nationality, 8 U.S.C. S 1152(a). These Individual Plaintiffs are all U.S. citizens or

lawful permanent residents who have sponsored relatives who are citizens of one of the

Designated Countries and now seek immigrant visas to enter the United States. They argue that
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the delay or denial of the issuance of visas will cause injury in the form of continued separation

from their family members. Cf Covenant Media, 493 F.3d at 428 (stating that not having an

application processed in a timely manner is a form of cognizable injury).

Although neither the United States Supreme Court nor the United States Court of

Appeals for the Fourth Circuit has explicitly endorsed this basis for standing, the Supreme Court

has reviewed the merits of cases brought by U.S. residents with a specific interest in the entry of

a foreigner challenging the application of the immigration laws to that foreign individual. See

Kerry v. Din, 135 S. Ct. 2128, 2131, 2138-42 (2015) (considering an action brought by a U.S.

citizen challenging the denial of her husband's visa that failed to result in a majority of the Court

agreeing whether the plaintiff had a constitutionally-protected liberty interest in the processing of

her husband's visa); Kleindienst v. Mandel, 408 U.S. 753, 756, 762-65 (1972) (considering the

merits of a claim brought by American plaintiffs challenging the denial of a visa to a Belgian

journalist whom they had invited to speak in various academic forums in the United States); see

also Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 88-89 (1998) (stating that because

standing relates to a court's power to hear and adjudicate a case, it is normally "considered a

threshold question that must be resolved in [the litigant's] favor before proceeding to the

merits"); Abourezk v. Reagan, 785 F.2d 1043, 1050 (D.C. Cir. 1986) ("Presumably, had the

Court harbored doubts concerning federal court subject matter jurisdiction in Mandel, it would

have raised the issue on its own motion."). Other courts have done the same. See Bustamante v.

Mukasey, 531 F.3d 1059, 1062 (9th Cir. 2008) (considering an action by a United States citizen

challenging the denial of her husband's visa and holding that the citizen had a procedural due

process right to a "limited judicial inquiry regarding the reason for the decision"); Allende v.

Shultz, 845 F.2d 1111, 1114 & n.4 (1st Cir. 1988) (evaluating the merits of a claim brought by
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scholars and leaders who extended invitations to a foreign national challenging the denial of her

visa).

The United States Court of Appeals for the District of Columbia Circuit has found that

U.S. citizens and residents have standing to challenge the denial of visas to individuals in whose

entry to the United States they have an interest. See Abourezk, 785 F.2d at 1050 (finding that

U.S. citizens and residents had standing to challenge the denial of visas to foreigners whom they

had invited to "attend meetings or address audiences" in the United States); Legal Assistance for

Vietnamese Asylum Seekers v. Dep't of State, Bureau of Consular Affairs, 45 F.3d 469, 471

(D.C. Cir. 1995), vacated on other grounds, 519 U.S. 1 (1996). In Legal Assistance, the court

specifically held that U.S. resident sponsors had standing to assert that the State Department's

failure to process visa applications of Vietnamese citizens in Hong Kong violated the provision

at issue here, 8 U.S.C. S 1152. Id. at 471. The court articulated the cognizable injury to the

plaintiffs as the prolonged "separation of immediate family members" resulting from the State

Department's inaction. Id. Here, the three Individual Plaintiffs who seek the entry of family

members from the Designated Countries into the United States face the same harm of continuing

separation from their respective family members. This harm is "fairly traceable to the

challenged conduct" in that the Second Executive Order and its implementation, in barring their

entry, would cause the prolonged separation, and the injury is "likely to be redressed by a

favorable judicial decision" because invalidation of the relevant provisions of the Executive

Order would remove a barrier to their entry. Hollingsworth, 133 S. Ct. at 2661.

Defendants nevertheless argue that the Individual Plaintiffs' harm does not arise from a

"legally protected interest," citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)

(describing an "injury in fact" as a "legally protected interest" which is "concrete and
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particularized"). However, the case cited by Lujan in referencing the "legally protected interest"

requirement referred to an injury "deserving of legal protection through the judicial process."

Sierra Club v. Morton, 405 U.S. 727, 734-35 (1972), cited with approval in Lujan, 504 U.S. at

561. Indeed, in Lujan, the Court also noted that "the desire to use or observe an animal species,

even for purely esthetic purposes, is undeniably a cognizable interest for purpose of standing."

Lujan, 504 U.S. at 562-63. Since Lujan, courts have clarified that a party is not required to have

a "substantive right sounding in property or contract" to articulate a legally protected injury.

Cantrell v. City of Long Beach, 241 F.3d 674, 681 (9th Cir. 2001) (recognizing aesthetic and

recreational enjoyment as a legally protected interest); see also Warth v. Seldin, 422 U.S. 490,

500 (1975) (explaining that although standing "often turns on the nature and source of the claim

asserted," "standing in no way depends on the merits" of a plaintiffs claim); Judicial Watch, Inc.

v. United States Senate, 432 F.3d 359, 363-66 (D.C. Cir. 2005) (Williams, J., concurring)

(suggesting that a legally protected interest is merely another label for a judicially cognizable

interest). Plaintiffs' interests arising from the separation from family members are consistent

with the injury requirement.

Because this claim is a statutory cause of action, these Individual Plaintiffs must also

meet the requirement of having interests that fall within the "zone of interests protected by the

law invoked." Lexmark Int'!, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 1389

(2014). The APA grants standing to a person "aggrieved by agency action within the meaning of

a relevant statute." 5 U.S.C. S 702; Clarke v. Sec. Indus. Ass 'n, 479 U.S. 388, 394 (1987). In the

context of the APA, the "zone of interests" test is "not especially demanding." Lexmark, 134 S.

Ct. at 1389. A plaintiffs interest need only "arguably" fall within the zone of interests, and the

test "forecloses suit only when a plaintiffs interests are so marginally related to or inconsistent
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with the purposes implicit in the statute that it cannot reasonably be assumed that Congress

authorized that plaintiff to sue." !d. (internal quotation marks omitted) (quoting Match-E-Be-

Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 2210 (2012)).

Because implementing the "underlying intention of our immigration laws regarding the

preservation of the family unit" is among the INA's purposes, the interests of these Individual

Plaintiffs, who have sponsored family members who will be denied entry pursuant to the Second

Executive Order, fall within the zone of interest protected by the statute. Legal Assistance, 45

F.3d at 471-72 (quoting H.R. Rep. No. 82-1365, at 29 (l952), as reprinted in 1952 U.S.C.C.A.N.

1653, 1680). The Court therefore finds that these three Individual Plaintiffs have standing to

assert the claim under 8 U.S.C. S 1152.

Finally, although some of the Individual Plaintiffs' relatives may be eligible for a waiver

under the Second Executive Order, because the waiver process presents an additional hurdle that

would delay reunification, their claims are ripe. See Jackson v. Okaloosa Cty., 21 F.3d 1531,

1541 (lith Cir. 1994) (finding in a Fair Housing Act action that plaintiffs' claim was ripe where,

"assuming that [plaintiffs] successfully prove at trial that this [challenged] additional hurdle was

interposed with discriminatory purpose and/or with disparate impact, then the additional hurdle

itself is illegal whether or not it might have been surmounted").

B. Establishment Clause

At least three of the Individual Plaintiffs, Muhammed Meteab, John Doe NO.1, and John

Doe No.3, each of whom is a Muslim and a lawful permanent resident of the United States, have

standing to assert the claim that the Second Executive Order violates the Establishment Clause.

John Doe NO.1 and John Doe NO.3 each has a wife who is an Iranian national, currently

residing in Iran, who would be barred from entry to the United States by the Executive Orders.
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John Doe No. 1 has stated that the travel ban has "created significant fear, anxiety, and

insecurity" for him and his wife and that the "anti-Muslim views" underlying the Executive

Orders have caused him "significant stress and anxiety" to the point that he "worr(ies] that I may

not be safe in this country." J.R. 45. John Doe NO.3 has stated that the "anti-Muslim attitudes

that are driving" the Executive Orders cause him "stress and anxiety" and lead him to "question

whether I even belong in this country." J.R.49. Meteab, who has Iraqi family members seeking

entry as refugees but who are now subject to the Executive Orders' suspension of refugee

admissions, has stated that the "official anti-Muslim sentiment" of the Executive Orders has

caused "mental stress" and has rendered him "isolated and disparaged" in his community. J.R.

53.

Courts have recognized that for purposes of an Establishment Clause claim, non-

economic, intangible harms to "spiritual, value-laden beliefs" can constitute a particularized

injury sufficient to support standing. Suhre v. Haywood Cty., 131 F.3d 1083, 1086 (4th Cir.

1997); Awad v. Ziriax, 670 F.3d 1111, 1122-23 (lOth Cir. 2012) (holding that a Muslim plaintiff

residing in Oklahoma suffered a cognizable injury in the form of condemnation of his religion

and exposure to "disfavored treatment" based on a voter-approved state constitutional

amendment prohibiting Oklahoma state courts from considering Sharia law); Catholic League v.

City & Cty. of San Francisco, 624 F.3d 1043, 1048 (9th Cir. 2010) (stating that a "psychological

consequence" constitutes a concrete injury where it is "produced by government condemnation

of one's own religion or endorsement of another's in one's own community"). The injury,

however, needs to be a "personal injury suffered" by the plaintiff "as a consequence of the

alleged constitutional error." Valley Forge Christian Coll. v. Ams. United for Separation of

Church & State, Inc., 454 U.S. 464, 485 (l982). Such a "personal injury" can result, for
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example, from having "unwelcome direct contract with a religious display that appears to be

endorsed by the state," Suhre, 131 F.3d at 1086, or from being a member of the geographic

community in which the governmental action disfavoring their religion has an impact, see Awad,

670 F.3d at 1122-23; Catholic League, 624 F.3d at 1048 (finding that two devout Catholics and a

Catholic advocacy group, all based in San Francisco, had standing to challenge an allegedly anti-

Catholic resolution passed by the city government). Here, where the Executive Order was issued

by the federal government, and the three Individual Plaintiffs have family members who are

directly and adversely affected in that they are barred from entry to the United States as a result

of the terms of the Executive Orders, these Individual Plaintiffs have alleged a "personal injury"

as a "consequence" of the alleged Establishment Clause violation. Valley Forge Christian Coli.,

454 U.S. at 485.

The harm is "fairly traceable to the challenged conduct" in that the Second Executive

Order and its implementation will allegedly effect the disfavoring of Islam, and the injury is

"likely to be redressed by a favorable judicial decision" invalidating the relevant provisions of

the Executive Order. Hollingsworth, 133 S. Ct. at 2661. The Court therefore finds that these

three Individual Plaintiffs have standing to assert an Establishment Clause challenge.

Having identified at least one plaintiff with standing to assert the claims to be addressed

on this Motion, the Court need not address the standing arguments of the other Plaintiffs.

II. Legal Standard

To obtain a preliminary injunction, moving parties must establish that (1) they are likely

to succeed on the merits, (2) they are likely to suffer irreparable harm in the absence of

preliminary relief, (3) the balance of equities tips in their favor, and (4) an injunction is in the

public interest. Winter v. Nat. Res. De! Council, Inc., 555 U.S. 7, 20 (2008); see Dewhurst v.
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Century Aluminum Co., 649 F.3d 287, 290 (4th Cir. 2011). A moving party must satisfy each

requirement as articulated. Real Truth About Obama, Inc. v. Fed. Election Comm 'n, 575 F.3d

342, 347 (4th Cir. 2009), vacated on other grounds, 559 U.S. 1089 (2010). Because a

preliminary injunction is "an extraordinary remedy," it "may only be awarded upon a clear

showing that the plaintiff is entitled to such relief." Winter, 555 U.S. at 22.

III. Likelihood of Success on the Merits

Because "courts should be extremely careful not to issue unnecessary constitutional

rulings," Am. Foreign Servo Ass'n V. Garfunkel, 490 U.S. 153, 161 (1989) (per curiam), the Court

first addresses the statutory claim and then proceeds, if necessary, to the constitutional claim.

A. Immigration and Nationality Act

Plaintiffs assert that the President's travel ban violated provisions of the INA. The

formulation of immigration policies is entrusted exclusively to Congress. Galvan v. Press, 347

U.S. 522, 531 (1954). In the Immigration and Nationality Act of 1952, Pub. L. 82-414, 66 Stat.

163, Congress delegated some of its power to the President in the form of what is now Section

212(f) of the INA, codified at 8 U.S.C. 9 1182(f) ("9 1182(f)"), which provides that:

Whenever the President finds that the entry of any aliens or of any class of aliens
into the United States would be detrimental to the interests of the United States,
he may by proclamation, and for such period as he shall deem necessary, suspend
the entry of all aliens or any class of aliens as immigrants or nonimmigrants, or
impose on the entry of aliens any restrictions he may deem to be appropriate.

8 U.S.C. 9 1182(f). In the Second Executive Order, President Trump invokes 9 1I82(f) in

issuing the travel ban against citizens of the Designated Countries. See 2d Order 9 2(c).

Plaintiffs argue that by generally barring the entry of citizens of the Designated

Countries, the Second Order violates Section 202(a) of the INA, codified at 8 U.S.C. 9 1152(a)

("9 1152(a)"), which provides that, with certain exceptions:
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No person shall receive any preference or priority or be discriminated against in
the issuance of an immigrant visa because of his race, sex, nationality, place of
birth, or place ofresidence(.]

8 U.S.C. S 1152(a)(1)(A).

Section 1152(a) was enacted as part of the Immigration and Nationality Act of 1965,

which was adopted expressly to abolish the "national origins system" imposed by the

Immigration Act of 1924, which keyed yearly immigration quotas for particular nations to the

percentage of foreign-born individuals of that nationality who were living in the continental

United States, based on the 1920 census, in order to "maintain, to some degree, the ethnic

composition of the American people." H. Rep. No. 89-745, at 9 (1965). President Johnson

sought this reform because the national origins system was at odds with "our basic American

tradition" that we "ask not where a person comes from but what are his personal qualities." Id at

11.

At first glance, President Trump's action appears to conflict with the bar on

discrimination on the basis of nationality. However, upon consideration of the specific statutory

language, the Court finds no direct conflict. Section 1182(f) authorizes the President to bar

"entry" to certain classes of aliens. 8 U.S.C. S 1182(f). Section 1152(a) bars discrimination

based on nationality in the "issuance of an immigrant visa." Id S 1152( a)(1)(A). Although entry

is not currently defined in the INA, until 1997 it was defined as "any coming of an alien into the

United States, from a foreign port or place or from an outlying possession, voluntary or

otherwise." Id S 1101(a)(13) (1994). In the same section of the current INA, the term

"admission" is defined as "the lawful entry of the alien into the United States after inspection and

authorization by an immigration officer." !d. S 1101(a)(13)(A). The term "immigrant visa" is

separately defined as "an immigrant visa required by this chapter and properly issued by a
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consular officer at his office outside the United States to an eligible immigrant under the

provisions of this chapter." ld. S 1101(a)(16). The INA, in turn, makes clear that "(n]othing in

this Act shall be construed to entitle any alien, to whom a visa or other documentation has been

issued, to be admitted to the United States." ld. S 1201(h). Thus, S 1152(a) and S 1182(f) appear

to address different activities handled by different government officials. When two statutory

provisions "are capable of co-existence, it is the duty of the courts . . . to regard each as

effective." Radzanower v. Touche Ross & Co., 426 U.S. 148, 155 (1976). Accordingly, an

executive order barring entry to the United States based on nationality pursuant to the President's

authority under S 1I82(f) does not appear to run afoul of the provision in S 1I52(a) barring

discrimination in the issuance of immigrant visas.

Although the Second Executive Order does not explicitly bar citizens of the Designated

Countries from receiving a visa, the Government acknowledged at oral argument that as a result

of the Second Executive Order, any individual not deemed to fall within one of the exempt

categories, or to be eligible for a waiver, will be denied a visa. Thus, although the Second

Executive Order speaks only of barring entry, it would have the specific effect of halting the

issuance of visas to nationals of the Designated Countries. Under the plain language of the

statute, the barring of immigrant visas on that basis would run contrary to S 1I52(a). Just as S

1I52(a) does not intrude upon the President's S 1I82(f) authority to bar entry to the United

States, the converse is also true: the S 1182(f) authority to bar entry does not extend to the

issuance of immigrant visas. The power the President has in the immigration context, and

certainly the power he has by virtue of the INA, is not his by right, but derives from "the

statutory authority conferred by Congress." Abourezk, 785 F.2d at 1061. Notably, the
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Government has identified no instance in which S 1182(f) was invoked to bar the issuance of

visas based on nationality, a step not contemplated by the language of the statute.

To the extent the Government argues that S 1152(a) does not constrain the ability of the

President to use S 1182(f) to bar the issuance of immigrant visas, the Court finds no such

exception. Section 1152(a) requires a particular result, namely non-discrimination in the

issuance of immigrant visas on specific, enumerated bases. Section 1182(f), by contrast,

mandates no particular action, but instead sets out general parameters for the President's power

to bar entry. Thus, to the extent that S 1152(a) and S 1182(f) may conflict on the question

whether the President can bar the issuance of immigrant visas based on nationality, S 1152(a), as

the more specific provision, controls the more general S 1182(f). See Edmond v. United States,

520 U.S. 651, 657 (1997) ("Ordinarily, where a specific provision conflicts with a general one,

the specific governs."); United States v. Smith, 812 F.2d 161, 166 (4th Cir. 1987). Moreover, S

1152(a) explicitly excludes certain sections of the INA from its scope, specifically 99

1101(a)(27), 1151(b)(2)(A)(i), and 1153. 8 U.S.C. 9 1152(a)(1)(A). Section 1182(f) is not

among the exceptions. Because the enumerated exceptions illustrate that Congress "knows how

to expand 'the jurisdictional reach of a statute, '" the absence of any reference to 9 1182(f) among

these exceptions provides strong evidence that Congress did not intend for 9 l182(f) to be

exempt from the anti-discrimination provision of 9 1152(a). Reyes-Gaona v. NC. Growers

Ass 'n, 250 F.3d 861, 865 (4th Cir. 2001) (quoting Equal Emp't Opportunity Comm 'n v. Arabian

Am. Oil Co., 499 U.S. 244, 258 (1991)).

The Government further argues that the President may nevertheless engage in

discrimination on the basis of nationality in the issuance of immigrant visas based on 8 U.S.C. 9

1152(a)(1)(B), which states that "[n]othing in [9 1152(a)] shall be construed to limit the authority
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of the Secretary of State to determine the procedures for the processing of immigrant visa

applications or the locations where such applications will be processed." As that statutory

provision expressly applies to the Secretary of State, it does not provide a basis to uphold an

otherwise discriminatory action by the President in an Executive Order. Even if the Court were

to construe Plaintiffs' claim to be that the State Department's anticipated denial of immigrant

visas based on nationality for a period of 90 days would run contrary to S 1152(a), the text of S

1152(a)(l)(B) does not comfortably establish that such a delay falls within this exception.

Although S 1152(a)(l)(B) specifically allows the Secretary to vary "locations" and "procedures"

without running afoul of the non-discrimination provision, it does not include within the

exception any authority to make temporal adjustments. Because time, place, and manner are

different concepts, and S 1152(a)(l)(B) addresses only place and manner, the Court cannot

readily conclude that S 1152(a)(l)(B) permits the imminent 90-day ban on immigrant visas based

on nationality despite its apparent violation of the non-discrimination provision of S

1152(a)(1)(A).

Finally, the Government asserts that the President has the authority to bar the issuance of

visas based on nationality pursuant to Section 215(a) of the INA, codified at 8 U.S.C. S 1185(a)

("s 1185(a)"), which provides that:

Unless otherwise ordered by the President, it shall be unlawful for an alien to
depart from or enter or attempt to depart from or enter the United States except
under such reasonable rules, regulations, and orders, and subject to such
limitations and exceptions as the President may prescribe.

8 U.S.C. S 1185(a)(1). As support for this interpretation, the Government cites President

Carter's invocation of 8 U.S.C. S 1185(a)(l) to bar entry of Iranian nationals during the Iran

Hostage Crisis in 1979. Crucially, however, President Carter used S 1185(a)(l) to "prescribe

limitations and exceptions on the rules and regulations" governing "Iranians holding
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nonimmigrant visas," a category that is outside the ambit of S 1I52(a). 44 Fed. Reg. 67947,

67947 (1979). The Government has identified no instance in which S 1185(a) has been used to

control the immigrant visa issuance process. Under the principle of statutory construction that

"all parts of a statute, if at all possible, are to be given effect," Weinberger v. Hynson, Westcott &

Dunning, Inc., 412 U.S. 609, 633 (1973), the Court concludes that, as with S 1I82(t), the most

fair reading of S 1I82(a)(1) is that it provides the President with the authority to regulate and

control whether and how aliens enter or exit the United States, but does not extend to regulating

the separate activity of issuance of immigrant visas.

Because there is no clear basis to conclude that S l182(t) is exempt from the non-

discrimination provision of S 1152(a) or that the President is authorized to impose nationality-

based distinctions on the immigrant visa issuance process through another statutory provision,

the Court concludes that Plaintiffs have shown a likelihood of success on the merits of their

claim that the Second Executive Order violates S 1I52(a), but only as to the issuance of

immigrant visas, which the statutory language makes clear is the extent of the scope of that anti-

discrimination requirement. They have not shown a likelihood of success on the merits of the

claim that S 1152(a) prevents the President from barring entry to the United States pursuant to S

1182(t), or the issuance of non-immigrant visas, on the basis of nationality.

Beyond S 1I52(a), Plaintiffs make the additional argument under the INA that because

the Second Executive Order's nationality-based distinctions are ostensibly aimed at potential

terrorist threats, the Order conflicts with 8 U.S.C. S 1I82(a)(3)(B), which renders an individual

inadmissible based on an enumerated list of terrorism considerations. See 8 U.S.C. S

1182(a)(3)(B)(i)(I), (IV), and (VII). Plaintiffs contend that these provisions indicate that

Congress has established a mechanism for the individualized assessment of the terror risk an
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immigrant poses, such that Congress did not envision that terrorism would be addressed through

broad nationality- or religion-based bans pursuant to S 1182(f). But Plaintiffs provide no support

for their contention and make no showing that S 1182(a)(3)(B) and S 1182(f) "cannot mutually

coexist." Radzanower, 426 U.S. at 155. Although Plaintiffs try to cast S 1182(a) as an

emphatically individualized enterprise, neither S 1182(a) nor S 1I82(f) purports to limit the

President to barring entry only to classes of aliens delineated in S 1182(a). Thus, Plaintiffs are

unlikely to succeed on the merits of this claim.

B. Establishment Clause

Plaintiffs assert that the travel ban on citizens from the Designated Countries is President

Trump's fulfillment of his campaign promise to ban Muslims from entering the United States.

They argue that the Second Executive Order therefore violates the Establishment Clause. The

First Amendment prohibits any "law respecting an establishment of religion," U.S. Const.

amend. I, and "mandates governmental neutrality between religion. and religion, and between

religion and nonreligion," Epperson v. Arkansas, 393 U.S. 97, 104 (1968). When a law does not

differentiate among religions on its face, courts apply the test articulated in Lemon v. Kurtzman,

403 U.S. 602 (1971). See Hernandez v. C.IR., 490 U.S. 680, 695 (1989). Under the Lemon test,

to withstand an Establishment Clause challenge (1) an act must have a secular purpose, (2) "its

principal or primary effect must be one that neither advances nor inhibits religion," and (3) it

must not "foster' an excessive government entanglement with religion. '" Id. at 612-613 (quoting

Walz v. Tax Comm'n, 397 U.S. 664, 674 (1970)). All three prongs of the test must be satisfied.

Edwards v. Aguillard, 482 U.S. 578, 583 (1987).

The mere identification of any secular purpose for the government action does not satisfy

the purpose test. McCreary Cty. v. Am. Civil Liberties Union a/Ky., 545 U.S. 844,860,865 n.13
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(2005). Such a rule "would leave the purpose test with no real bite, given the ease of finding

some secular purpose for almost any government action." Id. ("[A]n approach that credits any

valid purpose . . . has not been the way the Court has approached government action that

implicates establishment." (emphasis added)). Thus, although governmental statements of

purpose generally receive deference, a secular purpose must be "genuine, not a sham, and not

merely secondary to a religious objective." Id. at 864. If a religious purpose for the government

action is the predominant or primary purpose, and the secular purpose is "secondary," the

purpose test has not been satisfied. Id. at 860, 862-65; see also Edwards, 482 U.S. at 594

(finding a violation of the Establishment Clause where the "primary purpose" of the challenged

act was "to endorse a particular religious doctrine").

An assessment ofthe purpose of an action is a "common" task for courts. McCreary, 545

U.S. at 861. In determining purpose, a court acts as an "objective observer" who considers "the

traditional external signs that show up in the text, legislative history, and implementation of the

statute, or comparable official act." McCreary, 545 U.S. at 862 (internal quotation marks

omitted) (quoting Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 308 (2000)). An

"understanding of official objective" can emerge from "readily discoverable fact" without

''judicial psychoanalysis" of the decisionmaker. Id.

Plaintiffs argue that the Second Executive Order fails the purpose prong because there is

substantial direct evidence that the travel ban was motivated by a desire to ban Muslims as a

group from entering the United States. Plaintiffs' evidence on this point consists primarily of

public statements made by President Trump and his advisors, before his election, before the

issuance of the First Executive Order, and since the decision to issue the Second Executive

Order. Considering statements from these time periods is appropriate because courts may
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consider "the historical context" of the action and the "specific sequence of events" leading .up to

it. Edwards, 482 U.S. at 594-95. Such evidence is "perfectly probative" and is considered as a

matter of "common sense"; indeed, courts are "forbid[ den] ... 'to tum a blind eye to the context

in which [the] policy arose.''' McCreary, 545 U.S. at 866 (quoting Santa Fe Indep. Sch. Dist. v.

Doe, 530 U.S. 290, 315 (2000)); cf Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252,

267-68 (1987) (including the "historical background of the decision," the "specific sequence of

events leading up [to] the challenged decision," and "contemporary statements of the

decisionmaking body" as factors indicative of discriminatory intent), cited with approval in

Edwards, 482 U.S. at 595.

One consequence of taking account of the purpose underlying past actions is that
the same government action may be constitutional if taken in the first instance and
unconstitutional if it has a sectarian heritage. This presents no incongruity,
however, because purpose matters.

McCreary, 545 U.S. at 866 n.l4.

Specifically, the evidence offered by Plaintiffs includes numerous statements by

President Trump expressing an intent to issue a Muslim ban or otherwise conveying anti-Muslim

sentiments. For example, on December 7, 2015, then a Republican primary candidate, Trump

posted a "Statement on Preventing Muslim Immigration" on his campaign website "calling for a

total and complete shutdown of Muslims entering the United States until our representatives can

figure out what is going on." J.R. 85. In a March 9, 2016 interview with CNN, Trump professed

his belief that "Islam hates us," and that the United States had "allowed this propaganda to

spread all through the country that [Islam] is a religion of peace." J.R. 255-57. Then in a March

22, 2016 Fox Business interview, Trump reiterated his call for a ban on Muslim immigration,

explaining that his call for the ban had gotten "tremendous support" and that "we're having

problems with the Muslims, and we're having problems with Muslims coming into the country."
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into the country." J.R. 261. On December 21, 2016, when asked whether a recent attack in

Germany affected his proposed Muslim ban, President-Elect Trump replied, "You know my

plans. All along, I've proven to be right. 100% correct." J.R.245. In a written statement about

the events, Trump lamented the attack on people "prepared to celebrate the Christmas holiday"

by "ISIS and other Islamic terrorists [who] continually slaughter Christians in their communities

and places of worship as part of their global jihad." J.R. 245.

Significantly, the record also includes specific statements directly establishing that

Trump intended to effectuate a partial Muslim ban by banning entry by citizens of specific

predominantly Muslim countries deemed to be dangerous, as a means to avoid, for political

reasons, an action explicitly directed at Muslims. In a July 24, 2016 interview on Meet the Press,

soon after becoming the Republican presidential nominee, Trump asserted that immigration

should be immediately suspended "from any nation that has been compromised by terrorism."

J.R. 219. When questioned whether his new formulation was a "rollback" of his call for a

"Muslim ban," he described it as an "expansion" and explained that "[p ]eople were so upset

when I used the word Muslim," so he was instead "talking territory instead of Muslim." J.R.

220. When President Trump was preparing to sign the First Executive Order, he remarked, "This

is the 'Protection of the Nation from Foreign Terrorist Entry into the United States.' We all

know what that means." J.R. 142. The day after the First Executive Order was issued, Mayor

Giuliani appeared on Fox News and asserted that President Trump told him he wanted a Muslim

ban and asked Giuliani to "[s]how me the right way to do it legally." J.R. 247. Giuliani, in

consultation with others, proposed that the action be "focused on, instead of religion ... the areas

of the world that create danger for us," specifically "places where there are [sic] substantial

evidence that people are sending terrorists into our country." J.R.247-48. These types of public
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statements were relied upon by the Eastern District of Virginia in enjoining the First Executive

Order based on a likelihood of success on an Establishment Clause claim, Aziz, 2017 WL

580855, at *11, and the Ninth Circuit in concluding that an Establishment Clause claim against

that Order raised "serious allegations" and presented "significant constitutional questions."

Washington, 847 F.3d at 1168.

These statements, which include explicit, direct statements of President Trump's animus

towards Muslims and intention to impose a ban on Muslims entering the United States, present a

convincing case that the First Executive Order was issued to accomplish, as nearly as possible,

. President Trump's promised Muslim ban. In particular, the direct statements by President

Trump and Mayor Giuliani's account of his conversations with President Trump reveal that the

plan had been to bar the entry of nationals of predominantly Muslim countries deemed to

constitute dangerous territory in order to approximate a Muslim ban without calling it one-

precisely the form of the travel ban in the First Executive Order. See Aziz, 2017 WL 580855, at

*4 (quoting from a July 17,2016 interview during which then-candidate Trump, upon hearing a

tweet stating "Calls to ban Muslims from entering the U.S. are offensive and unconstitutional,"

responded "So you call it territories. OK? We're gonna do territories."). Such explicit

statements of a religious purpose are "readily discoverable fact [s]" that allow the Court to

identify the purpose of this government action without resort to "judicial psychoanalysis."

McCreary, 545 U.S. at 862. They constitute clear statements of religious purpose comparable to

those relied upon in Glassroth v. Moore, 335 F.3d 1282 (lith Cir. 2003), where the court found

that a Ten Commandments display at a state courthouse was erected for a religious purpose in

part based on the chief justice stating at the dedication ceremony that "in order to establish

justice, we must invoke 'the favor and guidance of Almighty God. '" Id. at 1286, 1296 ("[N]o
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psychoanalysis or dissection is required here, where there is abundant evidence, including his

own words, of the Chief Justice's purpose.").

Relying primarily on this record, Plaintiffs asks this Court to issue an injunction against

the Second Executive Order on Establishment Clause grounds. In considering this request, the

same record of public statements by President Trump remains highly relevant. In McCreary,

where the Court was reviewing a third attempt to create a courthouse display including the Ten

Commandments after two prior displays had been deemed unconstitutional, it held that its review

was not limited to the "latest news about the last in a series of governmental actions" because

"the world is not made brand new every morning," "reasonable observers have reasonable

memories," and to impose such a limitation would render a court "an absentedminded objective

observer, not one presumed familiar with the history of the government's action and competent

to learn what history has to show." McCreary, 545 U.S. at 866.

The Second Executive Order, issued only six weeks after the First Executive Order,

differs, as relevant here, in that the preference for religious minorities in the refugee process has

been removed. It also removes Iraq from the list of Designated Countries, exempts certain

categories of individuals from the ban, and lists other categories of individuals who may be

eligible for a case-by-case waiver from the ban. Despite these changes, the history of public

statements continues to provide a convincing case that the purpose of the Second Executive

Order remains the realization of the long-envisioned Muslim ban. The Trump Administration

acknowledged that the core substance of the First Executive Order remained intact. Prior to its

issuance, on February 16, 2017, Stephen Miller, Senior Policy Advisor to the President,

described the forthcoming changes as "mostly minor technical differences," and stated that the

"basic policies are still going to be in effect." J.R. 319. When the Second Executive Order was
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signed on March 6, 2017, White House Press Secretary Sean Spicer stated that "[t]he principles

of the [second] executive order remain the same." J.R. 118. The Second Executive Order itself

explicitly states that the changes, particularly the addition of exemption and waiver categories,

were made to address 'judicial concerns," 2d Order S 1(i), including those raised by the Ninth

Circuit, which upheld an injunction based on due process concerns, Washington, 847 F.3d at

1156.

The removal of the preference for religious minorities in the refugee system, which was

the only explicit reference to religion in the First Executive Order, does not cure the Second

Executive Order of Establishment Clause concerns. Crucially, the core policy outcome of a

blanket ban on entry of nationals from the Designated Countries remains. When President

Trump discussed his planned Muslim ban, he described not the preference for religious

minorities, but the plan to ban the entry of nationals from certain dangerous countries as a means

to carry out the Muslim ban. These statements thus continue to explain the religious purpose

behind the travel ban in the Second Executive Order. Under these circumstances, the fact that

the Second Executive Order is facially neutral in terms of religion is not dispositive. See Bd. of

Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 699-702 (1994) (holding that a

facially neutral delegation of civic power to "qualified voters" of a village predominantly

comprised of followers of Satmas Hasidism was a "purposeful and forbidden" violation of the

Establishment Clause); cf Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S.

520, 534, 542 (1993) (holding that a facially neutral city ordinance prohibiting animal sacrifice

and intended to target the Santeria faith violated the Free Exercise Clause because "the Free

Exercise Clause, like the Establishment Clause, extends beyond facial discrimination" and action
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targeting religion "cannot be shielded by mere compliance with the requirement of facial

neutrality").

Defendants do not directly contest that this record of public statements reveals a religious

motivation for the travel ban. Rather, they argue that many of the statements may not be

considered because they were made outside the formal government decisionmaking process or

before President Trump became a government official. Although McCreary, relied upon by

Defendants, states that a court considers "the text, legislative history, and implementation" of an

action and "comparable" official acts, it did not purport to list the only materials appropriate for

consideration? 545 U.S. at 862. Notably, in Green v. Haskell County Board of Commissioners,

568 F.3d 784 (10th Cir. 2009), the United States Court of Appeals for the Tenth Circuit

considered quotes from county commissioners that appeared in news reports in finding that a Ten

Commandments display violated the Establishment Clause. Id. at 701. Likewise, in Glassroth,

the United States Court of Appeals for the Eleventh Circuit found an Establishment Clause

violation based on a record that included the state chief justice's campaign materials, including

billboards and television commercials, proclaiming him to be the "Ten Commandments Judge."

335 F.3d at 1282, 1284-85, 1297.

Although statements must be fairly "attributed to [a] government actor," Glassman v.

Arlington Cty., 628 F.3d 140, 147 (4th Cir. 2010), Defendants have cited no authority concluding

2 In Hamdan v. Rumsfeld, 548 U.S. 557, 624 n.52 (2006), cited by Defendants, the Court
criticized a dissent's reliance on press statements by senior government officials, rather than the
President's formal written determination mandated by the Uniform Code of Military Justice, to
provide justification for the government's determination that applying court-martial rules to a
terrorism suspect's military commission was impracticable. Id. at 624 & n.52. It did not address
what facts could be considered in assessing government purpose under the Establishment Clause,
where courts have held that facts outside the specific text of the government decision may be
considered. See Edwards, 482 U.S. at 594-95.
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that a court assessing purpose under the Establishment Clause may consider only statements

made by government employees at the time that they were government employees. Simply

because a decisionmaker made the statements during a campaign does not wipe them from the

"reasonable memory" of a "reasonable observer." McCreary, 545 U.S. at 866. Notably, the

record in Glassroth also included the fact that the state chief justice, before securing election to

that position, had made a campaign promise to install the Ten Commandments in the state

courthouse, as well as campaign materials issued by members of his campaign committee.

Glassroth, 335 F.3d at 1285. Because the state chief justice was the ultimate decisionmaker, and

his campaign committee's statements were fairly attributable to him, such material is

appropriately considered in assessing purpose under the Establishment Clause. See id. at 1285;

Glassman, 628 F.3d at 147. Likewise, all of the public statements at issue here are fairly

attributable to President Trump, the government decisionmaker for the Second Executive Order,

because they were made by President Trump himself, whether during the campaign or as

President, by White House staff, or by a close campaign advisor who was relaying a

conversation he had with the President. In contrast, Defendants' cited case law does not involve

statements fairly attributable to the government decisionmaker. See, e.g., Glassman, 628 F.3d at

147 (declining to consider statements made by members of a church that was alleged to have

benefited from government action); Weinbaum v. City of Las Cruces, 541 F.3d 1017, 1031 (lOth

Cir. 2008) (declining to consider statements by the artist where the government's display of

artwork is challenged); Modrovich v. Allegheny Cty., 385 F.3d 397, 411 (3d Cir. 2004) (declining

to consider statements by a judge and county residents about a Ten Commandments display

where the county government's purpose was at issue).
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Defendants also argue that the Second Executive Order explicitly articulates a national

security purpose, and that unlike its predecessor, it includes relevant information about national

security concerns. In particular, it asserts that there is a heightened chance that individuals from

the Designated Countries will be "terrorist operatives or sympathizers" because each country is

"a state sponsor of terrorism, has' been significantly compromised by terrorist organizations, or

contains active conflict zones," and those governments are therefore less likely to provide

necessary information for the immigrant vetting process. 2d Order ~ 1(d). The Order also

references a history of persons born abroad committing terrorism-related crimes in the United

States and identifies three specific cases of such crimes. The Order further states that more than

300 persons who entered the United States as refugees are currently the subjects of

counterterrorism investigations.

Plaintiffs argue that the stated national security rationale is limited and flawed. Among

other points, they note that the Second Executive Order does not identify examples of foreign

nationals from Iran, Libya, Sudan, Syria, or Yemen who engaged in terrorist activity in the

United States. They also note that a report from the Department of Homeland Security, Office of

Intelligence and Analysis, concluded that "country of citizenship is unlikely to be a reliable

indicator of potential terrorist activity" and that "few of the impacted countries have terrorist

groups that threaten the West." l.R. 158. Furthermore, they note that the 300 FBI investigations

are dwarfed by the over 11,000 counterterrorism investigations at anyone time, only a fraction

of which lead to actual evidence of illegal activity. Finally, they note that Secretary of

Homeland Security Kelly stated that there are additional countries, some of which are not

predominantly Muslim, that have vetting problems but are not included among the banned
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countries. These facts raise legitimate questions whether the travel ban for the Designated

Countries is actually warranted.

Generally, however, courts should afford deference to national security and foreign

policy judgments of the Executive Branch. Holder v. Humanitarian Law Project, 561 U.S. 1,

33-34 (2010). The Court thus should not, and will not, second-guess the conclusion that national

security interests would be served by the travel ban. The question, however, is not simply

whether the Government has identified a secular purpose for the travel ban. If the stated secular

purpose is secondary to the religious purpose, the Establishment Clause would be violated. See

McCreary, 545 U.S. at 864, 866 n.14 (stating that it is appropriate to treat two like acts

differently where one has a "history manifesting sectarian purpose that the other lacks").

Making assessments on purpose, and the relative weight of different purposes, is a core judicial

function. See id. at 861-62.

In this highly unique case, the record provides strong indications that the national security

purpose is not the primary purpose for the travel ban. First, the core concept of the travel ban

was adopted in the First Executive Order, without the interagency consultation process typically

followed on such matters. Notably, the document providing the recommendation of the Attorney

General and the Secretary of Homeland Security was issued not before the First Executive Order,

but on March 6, 2017, the same day that the Second Executive Order was issued. The fact that

the White House took the highly irregular step of first introducing the travel ban without

receiving the input and judgment of the relevant national security agencies strongly suggests that

the religious purpose was primary, and the national security purpose, even if legitimate, is a

secondary post hoc rationale.
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Second, the fact that the national security rationale was offered only after courts issued

injunctions against the First Executive Order suggests that the religious purpose has been, and

remains, primary. Courts have been skeptical of statements of purpose "expressly disclaim(ing]

any attempt to endorse religion" when made after a judicial finding of impermissible purpose,

describing them as a "litigating position." E.g., Am. Civil Liberties Union of Ky. v. McCreary

Cty., 607 F.3d 439, 444, 448 (6t~ Cir. 2010). Indeed, the Second Executive Order itself

acknowledges that the changes made since the First Executive Order were to address "judicial

concerns." 2d Order S l(i).

Third, although it is undisputed that there are heightened security risks with the

Designated Countries, as reflected in the fact that those who traveled to those countries or were

nationals of some of those countries have previously been barred from the Visa Waiver Program,

see 8 U.S.C. S 1187(a)(12), the travel ban represents an unprecedented response. Significantly,

during the time period since the Reagan Administration, which includes the immediate aftermath

of September 11, 2001, there have been no instances in which the President has invoked his

authority under S 1182(f) or S 1185 to issue a ban on the entry into the United States of all

citizens from more than one country at the same time, much less six nations all at once. Kate M.

Manuel, Congo Research Serv., R44743, Executive Authority to Exclude Aliens: In Brief (2017);

l.R. 405-406. In the two instances in which nationals from a single country were temporarily

stopped, there was an articulable triggering event that warranted such action. Manuel, supra, at

10-11 (referencing the suspension of the entry of Cuban nationals under President Reagan after

Cuba stopped complying with U.S. immigration requirements and the revocation of visas issued

to Iranians under President Carter during the Iran Hostage Crisis). The Second Executive Order

does not explain specifically why this extraordinary, unprecedented action is the necessary

36

Case 8:17-cv-00361-TDC   Document 149   Filed 03/16/17   Page 36 of 43

J.A. 805

Appeal: 17-1351      Doc: 34-3            Filed: 03/24/2017      Pg: 208 of 222 Total Pages:(808 of 822)



response to the existing risks. But while the travel ban bears no resemblance to any response to a

national security risk in recent history, it bears a clear resemblance to the precise action that

President Trump described as effectuating his Muslim ban. Thus, it is more likely that the

primary purpose of the travel ban was grounded in religion, and even if the Second Executive

Order has a national security purpose, it is likely that its primary purpose remains the

effectuation of the proposed Muslim ban. Accordingly, there is a likelihood that the travel ban

violates the Establishment Clause.

Finally, Defendants argue that because the Establishment Clause claim implicates

Congress's plenary power over immigration as delegated to the President, the Court need only

consider whether the Government has offered a "facially legitimate and bona fide reason" for its

action. See Mandel, 408 U.S. at 777. This standard is most typically applied when a court is

asked to review an executive officer's decision to deny a visa. See, e.g., Din, 135 S. Ct. at 2140

(Kennedy, J., concurring); or in other matters relating to the immigration rights of individual

aliens or citizens, see Fiallo v. Bell, 430 U.S. 787, 790 (1977). The Mandel test, however, does

not apply to the "promulgation of sweeping immigration policy" at the "highest levels of the

political branches." Washington, 847 F.3d at 1162 (holding that courts possess "the authority to

review executive action" on matters of immigration and national security for "compliance with

the Constitution"). In such situations, the power of the Executive and Legislative branches to

create immigration law remains "subject to important constitutional limitations." Zadvydas v.

Davis, 533 U.S. 678, 695 (2001) (quoting INS v. Chadha, 462 U.S. 919,941-42 (1983)).

Even when exercising their immigration powers, the political branches must choose

"constitutionally permissible means of implementing that power." Chadha, 462 U.S. at 941.

Courts have therefore rejected arguments that they forgo the traditional constitutional analysis
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when a plaintiff has challenged the Government's exercise of immigration power as violating the

Constitution. See, e.g., Zadvydas, 533 U.S. at 695 (rejecting deference to plenary power in

determining that indefinite detention of aliens violated the Due Process Clause); Chadha, 462

U.S. at 941-43 (stating that Congress's plenary authority over the regulation of aliens does not

permit it to "offend some other constitutional restriction" and holding that a statute permitting

Congress to overturn the Executive Branch's decision to allow a deportable alien to remain in the

United States violated constitutional provisions relating to separation of powers); Washington,

847 F.3d at 1167-68 (referencing standard Establishment Clause principles as applicable to the

claim that the First Executive Order violated the Establishment Clause). Thus, although "[t]he

Executive has broad discretion over the admission and exclusion of aliens," that discretion "may

not transgress constitutional limitations," and it is "the duty of the courts" to "say where those

statutory and constitutional boundaries lie." Abourezk, 785 F.2d at 1061.

Mindful of "the fundamental place held by the Establishment Clause in our constitutional

scheme and the myriad, subtle ways in which Establishment Clause values can be eroded,"

Lynch v. Donnelly, 465 U.S. 668, 694 (1984), the Court finds that the Plaintiffs have established

that they are likely to succeed on the merits of their Establishment Clause claim. Having reached

this conclusion, the Court need not address Plaintiffs' likelihood of success on their Equal

Protection Clause claim.

IV. Irreparable Harm

Having concluded that Plaintiffs have established a likelihood of success on the merits,

the Court turns to whether they have shown a likelihood of irreparable harm. The Supreme

Court has held that "loss of First Amendment freedoms, for even minimal periods of time,

unquestionably constitutes irreparable injury." Elrod v. Burns, 427 U.S. 347, 373 (1976)
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(finding irreparable harm upon a violation of the freedom of association). The Fourth Circuit has

applied this holding to cases involving the freedom of speech and expression. E.g., Centro

Tepeyac v. Montgomery Cty., 722 F.3d 184, 190, 191-92 (4th Cir. 2013); Legend Night Club v.

Miller, 637 F.3d 291, 302 (4th Cir. 2011). Although the Fourth Circuit has not yet held that a

violation of the Establishment Clause likewise necessarily results in irreparable harm, other

circuits have. See, e.g., Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 303

(D.C. Cir. 2006); Ingebretsen ex rei. Ingebretsen v. Jackson Pub. Sch. Disf., 88 F.3d 274, 280

(5th Cir. 1996); Parents' Ass'n of P.s. 16 v. Quinones, 803 F.2d 1235, 1242 (2d Cir. 1986); Am.

Civil Liberties Union of Ill. v. City of Sf. Charles, 794 F.2d 265, 275 (7th Cir. 1986) (finding

irreparable harm in an Establishment Clause case and stating that the "harm is irreparable as well

as substantial because an erosion of religious liberties cannot be deterred by awarding damages

to the victims of such erosion").

Here, as in Elrod, "First Amendment interests were either threatened or in fact being

impaired at the time relief was sought." Elrod, 427 U.S. at 373. "[W]hen an Establishment

Clause violation is alleged, infringement occurs the moment the government action takes place."

Chaplaincy of Full Gospel Churches, 454 F.3d at 303. The Court accordingly finds that

Plaintiffs have established a likelihood of irreparable harm when the Second Executive Order

takes effect.

v. Balance of the Equities and the Public Interest

While Plaintiffs would likely face irreparable harm in the absence of an injunction,

Defendants are not directly harmed by a preliminary injunction preventing them from enforcing

an Executive Order likely to be found unconstitutional. See Newsom ex rei. Newsom v.

Albemarle Cty. Sch. Bd., 354 F.3d 249, 261 (4th Cir. 2003); Aziz, 2017 WL 580855, at *10.
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Preventing an Establishment Clause violation has significant public benefit beyond the interests

of the Plaintiffs. The Supreme Court has recognized the "fundamental place held by the

Establishment Clause in our constitutional scheme." Wallace v. Jajfree, 472 U.S. 38, 60 (1985).

The Founders "brought into being our Nation, our Constitution, and our Bill of Rights with its

prohibition against any governmental establishment of religion" because they understood that

"governmentally established religions and religious persecution go hand in hand." Engel v.

Vitale, 370 U.S. 421, 432-33 (1962). When government chooses sides among religions, the

"inevitable result" is "hatred, disrespect, and even contempt" from those who adhere to different

beliefs. See id. at 431. Thus, to avoid sowing seeds of division in our nation, upholding this

fundamental constitutional principle at the core of our Nation's identity plainly serves a

significant public interest.

At the same time, the Supreme Court has stated that "no governmental interest is more

compelling than the security of the Nation." Haig v. Agee, 453. U.S. 280, 307 (1981).

Defendants, however, have not shown, or even asserted, that national security cannot be

maintained without an unprecedented six-country travel ban, a measure that has not been deemed

necessary at any other time in recent history. Thus, the balance of the equities and the public

interest favor the issuance of an injunction.

VI. Scope of Relief

Plaintiffs have asked the Court to issue an injunction blocking the Executive Order in its

entirety. The Court declines to grant such broad relief. The Plaintiffs' Establishment Clause and

INA arguments focused primarily on the travel ban for citizens of the six Designated Countries

in Section 2(c) of the Second Executive Order. The Court will enjoin that provision only.

Although Plaintiffs have argued that sections relating to the temporary ban on refugees also
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offend the Establishment Clause, they did not sufficiently develop that argument to warrant an

injunction on those sections at this time. As for the remaining portions of the Second Order,

Plaintiffs have not provided a sufficient basis to establish their invalidity. Thus, the Court

declines to enjoin the Second Order in its entirety.

With respect to Section 2(c), the Court concludes that nationwide relief is warranted. It is

"well established" that a federal district court has "wide discretion to fashion appropriate

injunctive relief in a particular case." Richmond Tenants Org., Inc. v. Kemp, 956 F.2d 1300,

1308 (4th Cir. 1992); see also Texas v. United States, 809 F.3d 134, 188 (5th Cir. 2015) (holding

that the "Constitution vests the District Court with 'the judicial Power of the United States,'"

which "extends across the country" (quoting U.S. Const. art. III S 1)), aff'd by an equally divided

court, 136 S. Ct. 2271 (2016). Injunctive relief "should be no more burdensome to the defendant

than necessary to provide complete reliefto the plaintiffs." Califano v. Yamasaki, 442 U.S. 682,

702 (1979). However, nationwide injunctions are appropriate if necessary to afford relief to the

prevailing party. See id.; Richmond Tenants Org., Inc., 956 F.3d at 1308-39; Texas, 809 F.3d at

188.

The Court has found that Plaintiffs are likely to be able to establish that Section 2(c) of

the Second Executive Order violates the Establishment Clause. Both the Individual Plaintiffs

and clients of the Organizational Plaintiffs are located in different parts of the United States,

indicating that nationwide relief may be appropriate. Richmond Tenants Org., Inc., 956 F.3d at

1309 (holding that a nationwide injunction was "appropriately tailored" because the plaintiffs

lived in different parts of the country). Moreover, although the Government has argued that

relief should be strictly limited to the specific interests of the Plaintiffs, an Establishment Clause

violation has impacts beyond the personal interests of individual parties. Joyner v. Forsyth Cty.,
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653 F.3d 341, 355 (4th Cir. 2011) ("[T]hese plaintiffs are not so different from other citizens

who may feel in some way marginalized on account of their religious beliefs and who decline to

risk the further ostracism that may ensue from bringing their case to court or who simply lack the

resources to do so."); City of Sf. Charles, 794 F.2d at 275 (stating that a violation of the

Establishment Clause causes "harm to society"). Here, nationwide relief is appropriate because

this case involves an alleged violation of the Establishment Clause by the federal government

manifested in immigration policy with nationwide effect. See Decker v. O'Donnell, 661 F.2d

598, 618 (7th Cir. 1980) (affirming a nationwide injunction in a facial challenge to a federal

statute and regulations on Establishment Clause grounds).

Finally, under these facts, a "fragmented" approach "would run afoul of the constitutional

and statutory requirement for uniform immigration law and policy." Washington, 847 F.3d at

1166-67. "Congress has instructed that the immigration laws of the United States should be

enforced vigorously and uniformly, and the Supreme Court has described immigration policy as a

comprehensive and unified system." Texas, 80 F.3d at 187-88 (footnotes and quotation marks

omitted). In light of the constitutional harms likely to befall Plaintiffs in the absence of relief,

and the constitutional mandate of a uniform immigration law and policy, Section 2(c) of the

Second Executive Order will be enjoined on a nationwide basis.
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CONCLUSION

For the foregoing reasons, the Motion is GRANTED IN PART and DENIED IN PART.

The Court will issue an injunction barring enforcement of Section 2(c) of the Second Executive

Order. A separate Order shall issue.

Date: March 15,2017
THEODORE D. CHU
United States District
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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

INTERNATIONAL REFUGEE
ASSISTANCE PROJECT, a project of the
Urban Justice Center, Inc., on behalf of itself
and its clients,
HIAS, INC., on behalf of itself and its clients,
MIDDLE EAST STUDIES ASSOCIATION of
North America, Inc., on behalf of itself and its
members,
MUHAMMED METEAB,
PAUL HARRISON,
IBRAHIM AHMED MOHOMED,
JOHN DOES Nos. 1 & 3, and
JANE DOE No.2,

Plaintiffs,

v.

DONALD J. TRUMP, in his official capacity
as President of the United States,
DEPARTMENT OF HOMELAND
SECURITY,
DEPARTMENT OF STATE,
OFFICE OF THE DIRECTOR OF
NATIONAL INTELLIGENCE,
JOHN F. KELLY, in his official capacity as
Secretary of Homeland Security,
REX W. TILLERSON, in his official capacity
as Secretary of State, and
MICHAEL DEMPSEY, in his official capacity
as Acting Director of National Intelligence,

Defendants.

ORDER

Civil Action No. TDC-17-0361

For the reasons stated in the accompanying Memorandum Opinion, the Court finds that

the Plaintiffs have standing to maintain this civil action and have established that they are likely
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to prevail on the merits, that they are likely to suffer irreparable harm in the absence of injunctive

relief, and that the balance of the equities and the public interest favor an injunction.

Accordingly, it is hereby ORDERED that:

1. Plaintiffs' Motion for a Preliminary Injunction and/or Temporary Restraining

Order of the Executive Order is construed as a Motion for a Preliminary

Injunction.

2. The Motion, ECF No. 95, is GRANTED IN PART and DENIED IN PART.

3. The Motion is GRANTED as to Section 2(c) of Executive Order 13,780

("Executive Order Protecting the Nation from Foreign Terrorist Entry Into the

United States"). Defendants, and all officers, agents, and employees of the

Executive Branch of the United States government, and anyone acting under

their authorization or direction, are ENJOINED from enforcing Section 2(c)

of Executive Order 13,780.

4. This Preliminary Injunction is granted on a nationwide basis and prohibits the

enforcement of Section 2(c) of Executive Order 13,780 in all places, including the

United States, at all United States borders and ports of entry, and in the issuance

of visas, pending further orders from this court.

5. Plaintiffs are not required to pay a security deposit.

6. The Court declines to stay this ruling or hold it in abeyance should an emergency

appeal of this Order be filed.
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7. The Motion is DENIED as to all other provisions of Executive Order 13,780.

Date: March 15,2017
THEODORE D. CH
United States District
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

SOUTHERN DIVISION 
 
____________________________________ 
      ) 
INTERNATIONAL REFUGEE  ) 
ASSISTANCE PROJECT, et al.,   ) 
      ) 
 Plaintiffs,    ) 
      ) 
 v.     )  No. 8:17-cv-00361-TDC 
      ) 
DONALD TRUMP, in his official capacity ) 
as President of the United States, et al., ) 
      ) 
 Defendants.    ) 
____________________________________) 
 

NOTICE OF APPEAL 

PLEASE TAKE NOTICE that the defendants Donald Trump, in his official capacity as 

President of the United States; Department of Homeland Security; Department of State; Office of 

the Director of National Intelligence; John F. Kelly, in his official capacity as Secretary of 

Homeland Security; Rex W. Tillerson, in his official capacity as Secretary of State; and Daniel 

Coats, in his official capacity as Director of National Intelligence,1 hereby appeal to the United 

States Court of Appeals for the Fourth Circuit from the Memorandum Opinion and Order at ECF 

Nos. 149 and 150, both dated March 15, 2017 and entered on March 16, 2017, enjoining 

enforcement of Section 2(c) of Executive Order 13,780. 

 
Dated:  March 17, 2017   Respectfully submitted, 

JEFFREY B. WALL 
Acting Solicitor General 
 

                                                 
1  Pursuant to Federal Rule of Civil Procedure 25(d), Daniel Coats is substituted for Michael 
Dempsey as a defendant in this case. 

Case 8:17-cv-00361-TDC   Document 160   Filed 03/17/17   Page 1 of 3

J.A. 816

Appeal: 17-1351      Doc: 34-3            Filed: 03/24/2017      Pg: 219 of 222 Total Pages:(819 of 822)



 

2 

CHAD A. READLER 
      Acting Assistant Attorney General 
 
      ROD J. ROSENSTEIN 
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      Director, Federal Programs Branch 
 
      JOHN R. TYLER 
      Assistant Director, Federal Programs Branch 
 
      /s/ Arjun Garg   
      ARJUN GARG (Bar No. 806537) 
      MICHELLE R. BENNETT (Bar No. 806456) 

DANIEL SCHWEI (Bar No. 96100) 
      BRAD P. ROSENBERG 
      Trial Attorneys 
      United States Department of Justice 

     Civil Division,  Federal Programs Branch  
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     Washington, DC 20530 
     Tel: (202) 305-8613 
     Fax: (202) 616-8470 
     E-mail: arjun.garg@usdoj.gov 
       michelle.bennett@usdoj.gov 
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CERTIFICATE OF SERVICE 
 
I hereby certify that on March 17, 2017, I electronically filed the foregoing Notice of 

Appeal using the Court’s CM/ECF system, causing a notice of filing to be served upon all counsel 

of record. 

 
 
       /s/ Arjun Garg   
       ARJUN GARG 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on March 24, 2017, I electronically filed the foregoing 

Joint Appendix with the Clerk of the Court for the United States Court of Appeals 

for the Fourth Circuit by using the appellate CM/ECF system. Participants in the 

case are registered CM/ECF users, and service will be accomplished by the 

appellate CM/ECF system. 

 
s/ H. Thomas Byron III 
H. Thomas Byron III 
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