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The Fourteenth Amendment and the Rights of Students

For 150 years, the Fourteenth Amendment has impacted a wide spectrum of student life.
Through its Equal Protection Clause, Due Process Clause, and by incorporating the Bill of
Rights, the Fourteenth Amendment has addressed issues such as which students share a
classroom and whether students can be expelled without a hearing or made to recite prayers.
Given its historical role in protecting the rights of students, it is likely that the Fourteenth
Amendment will continue to protect students in the future.

Equal Protection

The Equal Protection Clause of the Fourteenth Amendment provides that “No state shall .
.. deny to any person within its jurisdiction the equal protection of the laws.”* The most famous
case applying the Equal Protection Clause to schools is Brown v. Board of Education.? In Brown,
African American children, through their parents, challenged their denial of admission to “white”
segregated schools as violating the Equal Protection Clause.® The Supreme Court unanimously
decided that the doctrine of “separate but equal” is “inherently unequal.”* In declaring
segregation unconstitutional, the Supreme Court overturned a half century of legal precedent that

had stood ever since Plessy v. Ferguson.®
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The impact of Brown cannot be overstated. The justices were correct that “school
desegregation ‘would involve a social revolution.””® Violence” and “white flight® were common
reactions to Brown. While many schools integrated,® others refused to do s0.%° Even today, de
facto segregation exists in some areas.* However, integration also narrowed racial achievement
gaps'? and increased opportunities for minorities. Linda Brown explained that the eponymous
case “has made an impact in all facets of life for minorities[,] . . . taking away that feeling of
second-class citizenship.”?

The Equal Protection Clause also protects students against discrimination due to sex,*

immigration status,'® and sexual orientation.'® These cases further diversity in schools, which
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promotes creativity and diligence,'” and makes minorities feel more welcome and integrated into
school. Overall, the Equal Protection Clause benefits schools as a whole.
Due Process

The Due Process Clause of the Fourteenth Amendment provides that states shall not
“deprive any person of life, liberty, or property, without due process of law.”® A major
education case involving the Fourteenth Amendment Due Process Clause is Goss v. Lopez.t® In
this case, ten Ohio students were suspended for alleged misconduct without a hearing.?° The
Supreme Court held that because Ohio “chose[] to extend the right to an education,” the students
had an “entitlement to a public education as a property interest . . . protected by the Due Process
Clause[.]"% As a result of Goss, schools must provide notice and an opportunity to be heard
before significantly disciplining students.?

The impact of Goss is twofold. First, due process protects students from “erroneous”
punishment.?® Second, although education is not a constitutional right,>* Goss recognized state-

created rights to education. Accordingly, Goss bolsters students’ guarantees to education.
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Incorporation of First and Fourth Amendments

The First and Fourth Amendments apply to the states—and therefore to schools—
through the Due Process Clause of the Fourteenth Amendment.?® Thus, students do not “shed
their constitutional rights to freedom of speech or expression at the schoolhouse gate.”?
Furthermore, schools cannot require students to recite the pledge of allegiance,?’ bible verses,?®
or prayers.?® Students are also protected from unreasonable searches by the Fourth
Amendment.*°

The impact of incorporation is significant. For example, after the Parkland, Florida
school shooting, students are able to display messages regarding gun control on their
backpacks.3! Student athletes are free to protest bigotry by kneeling during the National
Anthem.3? And, teachers may not routinely strip search students.® In sum, incorporation of the

First and Fourth Amendments allows students to participate in political discussions and secures

their fundamental rights at school.
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Future of Fourteenth Amendment

The Fourteenth Amendment will likely continue to protect students. Two areas which
should be considered under the Fourteenth Amendment are the rights of transgender students and
whether education should be considered a constitutional right that requires equal funding. First,
the rights of transgender students to use bathrooms that correspond to their gender identity
remains undecided by the Supreme Court.3* Even after the Trump Administration rescinded
guidance that directed schools to allow transgender students to use their preferred bathrooms,3®
some lower courts have nevertheless ruled in favor of transgender students citing the Equal
Protection Clause.® The Supreme Court will likely decide this issue in the future and may well
find that the Fourteenth Amendment protects transgender students from discrimination.

Second, the Supreme Court should reconsider whether education is a fundamental
constitutional right that requires equal funding of schools. After the Civil War, states prohibited
unequal school funding based on race.?” “[W]hites complained about their taxes subsidizing
black education,” and states then moved to allow school boards “discretion in allocating public

funds.”8 Currently, schools are funded by local property taxes, which results in affluent
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communities having well-funded schools and poorer communities having under-funded schools.
This funding scheme results in educational inequality.

The plaintiffs in San Antonio Independent School District v. Rodriguez challenged school
funding inequality. The Supreme Court found that education is not a fundamental right under the
Equal Protection Clause, and therefore equal funding was not required.®® However, the Supreme
Court could reconsider its decision and find a right to education under the Privileges or
Immunities Clause of the Fourteenth Amendment.*? Though historically weak, the Privileges or
Immunities Clause encompasses the right to travel.*! Therefore, it could also possibly be found
to encompass a right to education. If the Supreme Court found a right to education, it could help
create educational equality and reduce the effects of de facto segregation.*?

Conclusion

The Brown Court declared, “education is perhaps the most important function of state and
local governments.”*? It is therefore crucial that students attend school without discrimination
and with the constitutional guarantees of due process and the Bill of Rights. By securing these
rights for students, the Fourteenth Amendment has fundamentally shaped American education

and will continue to do so.
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