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MEMORANDUM OPINION AND ORDER

THOMAS D. SCHROEDER, District Judge.

In these related cases, Plaintiffs seek to permanently enjoin
Defendants from implementing various provisions of North Carolina
Session Law 2013-381 (**SL 2013-381"), an omnibus election-reform
law, as amended by Session Law 2015-103 (**SL 2015-103).%

Plaintiffs are the United States of America (the “United
States™) iIn case 1:13CVv861, the North Carolina State Conference of
the NAACP and several organizations and individual plaintiffs (the
“NAACP Plaintiffs”) in case 1:13Cv658, and the League of Women
Voters of North Carolina along with several organizations and
individuals (the “League Plaintiffs”) 1iIn case 1:13CV660.
Additionally, the court allowed a group of “young voters” and
others (the “Intervenor Plaintiffs”) to intervene 1iIn case
1:13CV660. (Doc. 62 in case 1:13Cv660.) Considered together,
Plaintiffs raise claims under the Fourteenth, Fifteenth, and
Twenty-Sixth Amendments to the United States Constitution as well
as § 2 of the Voting Rights Act of 1965 (“VRA™), 52 U.S.C. § 10301
(formerly 42 U.S.C. 8 1973). (Doc. 365 in case 1:13Cv861; Doc.

384 i1n case 1:13CV658; Docs. 1 & 63 in case 1:13CVv660.) The United

1 The parties sometimes refer to the challenged law as “House Bill 589,”
its original designation by the North Carolina General Assembly. The
final product, as a duly-enacted law passed by both chambers of the
General Assembly and signed by the governor, will be referred to as
Session Law 2013-381. Prior to passage, the bill will be referred to
as HB 589.
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States also moves for the appointment of federal observers to
monitor future elections in North Carolina pursuant to 8 3(a) of
the VRA, 52 U.S.C. 8§ 10302(a) (formerly 42 U.S.C. § 1973a(a)).-
(Doc. 365 at 33.)2? Defendants are the State of North Carolina,
Governor Patrick L. McCrory, the State Board of Elections (““SBOE™),
and several State officials acting in their official capacities.
The vrecord 1s extensive. The court held a four-day
evidentiary hearing and argument beginning July 7, 2014, on
Plaintiffs” motion for preliminary injunction, which evidence is
now part of the trial record. Fed. R. Civ. P. 65(a)(2). Fifteen
days of trial on the merits were conducted from July 13 through
31, 2015. An additional six days of trial on the voter photo
identification (“ID”) provisions of the law were conducted from
January 25 through February 1, 2016. The court has considered
testimony of twenty-one expert witnesses and 112 fact witnesses.
The record consists of more than 11,000 pages from the preliminary
injunction phase, in excess of 12,000 pages from the July trial,

and over 2,500 additional pages from the January trial.® As can

2 Because of the duplicative nature of the filings in these three cases,
the court will refer only to the record iIn case 1:13CV861 except where
necessary to distinguish the cases. Where the court has cited to docket
entries, (e.g., Doc. 346 (Plaintiffs” proposed conclusions of law and
findings of fact)), pinpoint cites are to the CM/ECF pagination. Where
the court cites to exhibits by the parties, pinpoint cites are to the
exhibit’s internal pagination where possible. This includes exhibits
containing deposition designations.

3 This includes all expert reports, to which the parties waived hearsay
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be seen from the length of this memorandum opinion, merely trying
to concisely state the court’s findings has presented a monumental
challenge.

This case presents iImportant questions as 1t tests North
Carolina’s newly-enacted voter photo-ID requirement and the
State’s modification or elimination of certain voting procedures
not contemplated by the State a little more than a decade ago:
seventeen days of in-person early voting before Election Day, same-
day registration, voting provisionally on Election Day in an
unassigned precinct, and pre-registering to vote as early as age
sixteen. Under both the Elections Clause of, and the Tenth
Amendment to, the United States Constitution, such decisions are
traditionally reserved to the States, but they are subject to other
constitutional and congressional limitations. The principal
question In these cases i1s whether the North Carolina General
Assembly imposed a voter-ID requirement and altered these
relatively recently-developed voting procedures - deemed
“conveniences” and “fail-safes” by some of Plaintiffs’ own experts
— based on race or, even If not, In a manner that presents an
unlawful discriminatory burden on voters.

After careful consideration of the complete record and

pursuant to Rule 52(a) of the Federal Rules of Civil Procedure,

objections, but does not include the trial transcript or Plaintiffs’
Exhibit 646, which is a database with 39,912 pages.

3
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the court enters the following findings of fact - based upon an
evaluation of the evidence, including the credibility of
witnesses, and the inferences that the court has found reasonable
to be drawn therefrom - and conclusions of law. To the extent any
factual statement i1s contained iIn the conclusions of law, It 1iIs
deemed a finding of fact as well.
l. FINDINGS OF FACT

A. North Carolina Voting Laws

The provisions of North Carolina SL 2013-381 at 1issue
establish a voter-I1D requirement and repeal certain voting and
registration mechanisms enacted since 1999. An understanding of
the purposes and effect of the current regime requires an

understanding of the previous laws, including their origin and

history. See League of Women Voters of N.C. v. North Carolina,

769 F.3d 224, 242 (4th Cir. 2014) (“League”) (noting that “North
Carolina’s previous voting practices are centrally relevant™).
Each modified or removed voting and registration mechanism was
enacted while Democrats controlled both houses of North Carolina’s
General Assembly and 1ts governorship, which they held until 2011.
Because North Carolina was a covered jurisdiction under 8 5 of the
VRA, each change required approval by the United States Department
of Justice (“D0J”).
1. Voter 1D

Prior to 2016, North Carolina relied on a system of signature

4
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attestation to prevent voter Tfraud. Under this system, poll
workers — as the primary gatekeepers to voter fraud — would ask
the name and address of voters presenting to vote in person. (Doc.
407 at 43.) If the poll worker was able to locate a registration
for the name and address provided, the voter was required to sign
an authorization to vote (“ATV”) form attesting that he was the
person under whose registration he sought to vote and that he
currently resided at the address of registration. (Doc. 410 at
83; Plaintiffs”’ Exhibit (“Pl. Ex.”) 1056.) The ATV form warned
voters that “fraudulently or falsely completing this form is a
Class 1 Felony.” (Pl. Ex. 1056.) Although the SBOE maintained
voters” signatures as a result of registration forms, (Pl. Ex.
212A), poll workers did not have access to the signatures, either
during early voting or on Election Day, (Doc. 414 at 123).
Accordingly, signatures were not verified at the polling place
and, unless the poll worker knew the voter, the poll worker had
very limited means of determining whether the voter was the same
person as the registrant. (See id.)
2. Early Voting

Prior to 1973, North Carolina required all voters to cast
their ballot on Election Day or to apply for an absentee ballot.
See N.C. Gen. Stat. § 163-227 (1972). In 1973, the General

Assembly passed legislation that permitted voters to participate
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in “one-stop” “early voting”4 for a period of sixty days before
Election Day, but only if they provided a statutorily-acceptable
excuse (e.g., absence from the county, sickness, or disability)
and obtained their ballot from the county board of election
(““CBOE”) .5 1973 N.C. Sess. Law 536, § 1.

In 1979, the General Assembly reduced the one-stop early-
voting period from sixty days to thirty days. 1979 N.C. Sess. Law
799, 8 1. But see N.C. Gen. Stat. 8§ 163-227.3 (providing that,
unless otherwise authorized, a CBOE shall provide absentee ballots
for voting by mail “60 days prior to the statewide general election
in even-numbered years”). Then, as now, a voter had to be
registered at least twenty-five days before the election for which
the absentee ballot was being offered. See N.C. Gen. Stat. § 163-
82.6(c); N.C. Gen. Stat. § 163-67 (1979) (making the registration

cut-off twenty-one days before Election Day, excluding Saturdays

4 “One-stop” refers to the procedure allowing voters to request and cast
an absentee ballot at the same time. ‘“Early voting” describes in-person
absentee voting at designated locations before Election Day. Absentee
mail-in voting, like early in-person voting, is a form of “absentee
voting.” Even when a voter shows up In person, he is simply applying
for and completing an absentee voting application and ballot at the same
time. Mail-in voting breaks this into two steps: the voter applies for
a no-excuse absentee ballot, and, after the local CBOE mails i1t to the
voter, the voter returns the completed absentee ballot to the CBOE,
either by mail or in person.

5 Unlike the form of absentee voting that existed prior to 1973, all
actions necessary for the one-stop early-voting ballot had to “be
performed in the office of the board of elections.” 1973 N.C. Sess. Law
536, § 1.
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and Sundays). This law provided that a ballot executed at a CBOE
be completed in a voting booth or private room. 1979 N.C. Sess.
Law 799, § 2.

In 1999 (effective January 1, 2000), on a vote almost entirely
along party lines,® the General Assembly removed the excuse
requirement for “one-stop” voting in North Carolina’s even-year
general elections, thus establishing “no-excuse” early voting.
1999 N.C. Sess. Law 455, 88 1, 6; (Pl. Ex. 46 at 25 (chronicling
partisan voting)). It also permitted a CBOE, upon unanimous CBOE
vote and the approval of the SBOE, to open additional early-voting
sites beyond the one site at the CBOE. 1999 N.C. Sess. Law 455,
8 6. Thus, a registered voter could present herself at the CBOE
or another designated site iIn her county of residence “[n]ot
earlier than the Tfirst business day after the twenty-fifth day
before an election . . . and not later than 5:00 p.m. on the Friday
prior to that election” to cast her ballot. 1d. Because the law

permitted only weekday operations, see id. (amending N.C. Gen.

6 The vote in the Senate was 36-10, with four Republicans voting with
the majority, and 60-53 in the House with all Republicans joined by one
Democrat in opposition. (Pl. Ex. 46 at 25.) The court may take judicial
notice of the legislative history of the laws at issue. See Fed. R.
Evid. 201; see e.g., Hall v. Louisiana, No. 12-00657, 2015 WL 1383532,
at *3 (M.D. La. Mar. 23, 2015) (citing Territory of Alaska v. Am. Can
Co., 358 U.S. 224, 226-27 (1959)) (taking judicial notice of the

legislative history of a bill In a voting rights case). Plaintiffs
ignore this history of North Carolina’s early voting, especially the
partisan opposition to changing early voting to “no-excuse.” (Cf. Doc.

346 at 22 (noting simply that later amendments to early voting received
“substantial bipartisan support™)).

-
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Stat. 8§ 163-227.2(f)), this offered registered voters fifteen days

of early voting, id.

In 2000, the General Assembly enacted SL 2000-136, which
allowed CBOEs to petition the SBOE for approval when they are
unable to reach unanimous agreement as to the Ilocation of
additional early-voting sites. 2000 N.C. Sess. Law 136, 8 2. The
law empowered the SBOE, on a simple majority vote, to approve
additional sites based on the consideration of the “partisan
interests of that county,” among other factors. 1d. (nhot requiring
SBOE unanimity). Because the governor controls appointments to
the SBOE, which In turn appoints the members of the CBOEs, both
boards are effectively controlled by the same political party as
the governor. See N.C. Gen. Stat. 8 163-19 (giving the governor
power to appoint SBOE members but requiring that “[n]Jot more than
three members of the [five-member] Board shall be members of the
same political party”); N.C. Gen. Stat. 8§ 163-30 (providing
appointment power of CBOE members to the SBOE and requiring that
“[nJot more than two members of the [three-member CBOE] shall
belong to the same political party”).” Thus, this change injected

partisan considerations into the location of additional early-

7 As detailed infra, the trial evidence demonstrated that this resulted
in early-voting sites being situated in areas more favorable to persons
who tended to vote for Democratic candidates. (See, e.g., Defendants”’
Exhibit (“Def. Ex.”) 212A at 14-16, 19 (finding that the placement of
and hours offered for early-voting sites Tavor Democrats over
Republicans).)

8
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voting sites.

In 2001, the General Assembly expanded no-excuse early voting
to all elections and absentee ballots. 2001 N.C. Sess. Law 337,
8§ 1. With votes split largely along party lines iIn the North
Carolina House of Representatives, but with bi-partisan support iIn
the Senate,® the General Assembly also amended the early-voting
period so that voters could appear at the CBOE office to vote
“[n]Jot earlier than the third Thursday before an election . . .
and not later than 1:00 P.M. on the last Saturday before that
election.” 2001 N.C. Sess. Law 319, § 5(a). Under this revision,
CBOEs were granted discretion to extend the closing time on that
final Saturday to 5:00 p.m. and, upon unanimous agreement (or 1iIn
its absence, upon approval of the SBOE), to maintain early-voting
hours during the evening or on weekends throughout the early-
voting period.® 1d. § 5(b).

In sum, these 2001 changes, effective January 1, 2002, moved
the start of early voting three days closer to Election Day,
reduced the number of required days of early voting to twelve and
one-half days, but permitted an expansion up to seventeen days

upon unanimous CBOE agreement. No one criticized or challenged

8 The final House vote was 60-54, with six Democrats not voting but four
Republicans joining the Democratic majority. (Pl. Ex. 47 at 16.) The
Senate’s final vote was 46-2. (Id.)

® CBOEs remained free to open additional early-voting sites other than
the CBOE office by unanimous vote or, in its absence, upon approval of
the SBOE upon petition. N.C. Gen. Stat. § 163-227.2(g) (2001).

9
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the reduced minimum or other changes.
3. Out-of-Precinct Provisional Voting

The next voting change, chronologically, was the advent of
out-of-precinct (“O0P”) provisional voting, whose origins in North
Carolina can be traced to Congress’ passage iIn 2002 of the Help
America Vote Act (““HAVA”), 52 U.S.C. 88 20901-21145 (formerly 42
U.S.C. 88 15301-15545), which in turn was passed in the wake of
evidence of irregularities i1n the 2000 presidential election.
HAVA, 1In part, required States to offer provisional ballots to
individuals on Election Day who seek to vote and claim to be
registered and eligible to vote for federal office, but who do
“not appear on the official list of eligible voters for the polling
place or an election official asserts that the individual is not
eligible to vote.” See 52 U.S.C. 8 21082(a). However, HAVA only
requires such provisional ballots to be counted “iIn accordance
with State law.” Id. § 21082(a)(4). Thus, a provisional ballot
must be counted only if State law authorizes it.

In 2003, a bill was introduced in the General Assembly titled,
“Help America Vote Act Compliance.” H.B. 842, 2003 Gen. Assemb.,
Reg. Sess. (N.C. 2003). |Its stated purpose was “to ensure that
the State of North Carolina has a system for all North Carolina
elections that complies with the requirements for Tfederal
elections set forth in” HAVA. See 2003 N.C. Sess. Law 226, 8§ 1.

It was approved unanimously. As to provisional ballots

10
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specifically, the law provided that the CBOE shall count a
provisional ballot “for all ballot items on which It determines
that the individual was eligible under State or federal law to
vote.” 1d. 8§ 15(5).

Soon after, the SBOE claimed authority to count provisional
ballots cast outside the voter’s correct precinct, and several
affected Republican candidates raised a legal challenge. See In

re Election Protest of Fletcher, 175 N.C. App. 755, 756, 625 S.E.2d

564, 565 (2006) (noting the challenger’s party affiliation). The
North Carolina Supreme Court unanimously held that the counting of
such ballots violated State law and SBOE regulations, which
required voters to cast ballots in their assigned precinct. James

v. Bartlett, 359 N.C. 260, 267-70, 607 S.E.2d 638, 642-44 (2005)

(“The plain meaning of [N.C. Gen. Stat. § 163-55 (2003)]%° is that
voters must cast ballots on election day in their precincts of
residence.”). In reaching i1ts decision, the North Carolina Supreme

Court recognized several “advantages” of the precinct system and

10 N.C. Gen. Stat. § 163-55 provided (emphasis added):

Every person born in the United States, and every person who
has been naturalized, and who shall have resided in the State
of North Carolina and in the precinct in which he offers to
register and vote for 30 days next preceding the ensuing
election, shall, if otherwise qualified as prescribed in this
Chapter, be qualified to register and vote in the precinct in
which he resides: Provided, that removal from one precinct to
another i1n this State shall not operate to deprive any person
of the right to vote in the precinct from which he has removed
until 30 days after his removal.

11
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in-precinct voting, which 1t observed were ‘“woven throughout the
fabric of [the State’s] election laws,” id. at 267, 607 S.E.2d at

642 (citing statutes), including that

it caps the number of voters attempting to vote in the
same place on election day; it allows each precinct
ballot to list all of the votes a citizen may cast for
all pertinent federal, state, and local elections,
referenda, 1initiatives, and levies; it allows each
precinct ballot to list only those votes a citizen may
cast, making ballots less confusing; it makes it easier
for election officials to monitor votes and prevent
election fraud; and i1t generally puts polling places in
closer proximity to voter residences.

Id. at 271, 607 S.E.2d at 644-45 (quoting Sandusky Cty. Democratic

Party v. Blackwell, 387 F.3d 565, 569 (6th Cir. 2004) (per

curiam)). The court also noted:
IT voters could simply appear at any precinct to cast
their ballot, there would be no way under the present
system to conduct elections without overwhelming delays,
mass confusion, and the potential for fraud that robs
the validity and integrity of our elections process.
Id. at 270, 607 S.E.2d at 644. The North Carolina Supreme Court
found that “i1t is but a perfunctory requirement that voters
identify their proper precinct and appear within that precinct on
election day to cast their ballots.” 1Id. at 271, 607 S.E.2d at
645.

In response to James, the General Assembly — on a purely

partisan division — immediately passed SL 2005-2,'' amending N.C.

11 The final votes were 29-21 in the Senate and 61-54 in the House. (Def.
Ex. 168.)

12
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Gen. Stat. 8§ 163-55 to remove the requirement that voters appear
in the proper precinct on Election Day in order to vote. 2005
N.C. Sess. Law 2, 8§ 2. The General Assembly went further, however,

to require that the law apply retroactively to the 2004 election,

thus ensuring electoral victory for the Democratic candidates in

the elections challenged in James. |Id. 88 1-14. And as “extra

insurance” against judicial intervention, the Democratic majority
put in place a procedure mandating that the legislature - and not
the courts - would decide contested elections for State-wide
offices. (Pl. Ex. 46 at 30.) The General Assembly also placed in
the law a finding that it had “take[n] note” that African Americans
disproportionately used OOP voting on Election Day in November
2004. 2005 N.C. Sess. Law. 2, 8 1.
4. SDR

The National Voter Registration Act (*NVRA”), 52 U.S.C.
8§ 20507(a)(1) (formerly 42 U.S.C. 8 1973gg-6(a)(1l)), permits a
State to set a registration cut-off of thirty days before an
election. North Carolina extends that deadline by five days such
that a person is required to have registered to vote at least
twenty-five days before an election in order to cast a ballot.
N.C. Gen. Stat. § 163-82.6(cC).-

In July 2007, the General Assembly — split almost entirely
along party lines — passed legislation permitting voters to

register and vote at early-voting sites, which Governor Michael

13
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Easley signed into law.'? The law provided that “an individual who
is qualified to register to vote may register in person and then
vote at [an early-voting] site in the person’s county of residence
during the period for [early] voting provided under [8] 163-227.2."
2007 N.C. Sess. Law 253, 8 1. The law required a prospective voter
to complete a voter registration form and produce documentary proof
of her current name and address, either through a North Carolina
driver’s license, a photo ID from a government agency, or a HAVA
document.®® 1d. If she elected to vote immediately, the voter
could “vote a retrievable absentee ballot as provided in [§8] 163-
227.2 1mmediately after registering.” 1d. Within two business
days, the CBOE was required, in conjunction with the SBOE, to
verify the voter’s driver’s license or social security number
(“*SSN”’), update the voting database, proceed to verify the voter’s
proper address, and count the vote unless the CBOE determined that
the applicant was not qualified to vote iIn accordance with the
provisions of that chapter. 1d. As will be seen, this meant that,

as a practical matter votes were counted even though the voter

registered and voted at the CBOE too close to Election Day to

12 The final votes were 69-47 in the House, with three Republicans joining
the Democratic majority, (Def. Ex. 169), and 34-15 in the Senate, with
four Republicans joining the Democratic majority, (Def. Ex. 170).

13 The following constitute a valid “HAVA document”: “a current utility
bill, bank statement, government check, paycheck, or other government
document” showing the voter’s “name and address.” N.C. Gen. Stat. 8 163-
166.12(a).-
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permit the CBOE to comply with North Carolina’s preexisting mail
verification system for voter registration. See N.C. Gen. Stat.
8§ 163-82.7.

5. Pre-registration

Ever since the ratification of the Twenty-Sixth Amendment iIn
1971, a person who would be eighteen years-old on the next Election
Day could register to vote in North Carolina, which included the
primary for that election even if he would not be eighteen on the
date of the primary. N.C. Gen. Stat. 88 163-55(a)(1), 163-59. In
1993, a bill to permit sixteen- and seventeen-year-olds to “pre-
register” was introduced but failed to gain passage. (Pl. Ex. 46
at 23.)

In 2009, a bipartisan General Assembly passed SL 2009-541,
which allowed for *“pre-registration” of sixteen- and seventeen-
year-olds who would not be eighteen before the next general
election.®* 2009 N.C. Sess. Law 541, § 7(a)- With pre-
registration, “[a] person who is at least 16 years of age but will
not be 18 years of age by the date of the next election and who is
otherwise qualified to register may preregister to vote and shall
be automatically registered upon reaching the age of eligibility
following verification of the person’s qualifications and address

in accordance with [8] 163-82.7.” 1d. Session Law 2009-541 also

14 The final votes were 32-3 in the Senate and 107-6 in the House. (PI.
Ex. 46 at 33.)
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mandated that CBOEs conduct pre-registration drives. Id. § 16(a).

B. Post-2011 Legislation

In 2011, Republicans gained majorities in both houses of the
General Assembly, yet the Democrats continued to control the
governorship. With that shift, however, efforts to alter several
of the recently-enacted election laws began. Those included bills
to reduce early voting and end SDR and pre-registration. See e.g.,
H.B. 658, 2011 Gen. Assemb., Reg. Sess. (N.C. 2011) (reducing early
voting by a week);'® S.B. 714, 2011 Gen. Assemb., Reg. Sess. (N.C.
2011) (requiring all satellite early-voting sites to remain open
at least the same number of days per week and the same number of
hours per day as the CBOE site); S.B. 657, 2011 Gen. Assemb., Reg.
Sess. (N.C. 2011) (eliminating a week of early voting and any
Sunday voting); S.B. 47, 2011 Gen. Assemb., Reg. Sess. (N.C. 2011)
(eliminating a week of early voting, SDR, and straight-ticket
voting); S.B. 657, 2011 Gen. Assemb., Reg. Sess. (N.C. 2011)
(eliminating a week of early voting, Sunday voting, SDR, and pre-
registration). Most prominent among those proposals was H.B. 351,
2011 Gen. Assemb., Reg. Sess. (N.C. 2011), entitled ‘“Restore
Confidence in Government,” which introduced a photo-ID

requirement. HB 351 was debated in and passed North Carolina’s

15 S_.B. 658 failed when Democratic SBOE Executive Director Gary Bartlett
issued a memorandum on the day of the third reading of the bill, stating
that he believed that reducing early voting would actually cost more.
(P1. Ex. 46 at 35.)

16

Case 1:'13-cv-00658-TDS-IJEP Document 439 Filed 04/25/16 Paae 22 of 485



House and Senate, but was vetoed by Governor Beverly Perdue. (PI.
Ex. 46 at 35.) According to a Plaintiffs” expert in this case,
“All of the votes were almost pure partisan splits.” (1d.)

In 2012, Republicans gained control of the governorship and,
in 2013, control of both houses. After more than a century since
controlling all offices, they renewed attempts to change North
Carolina’s election administration. In 2013, several bills were
introduced to reduce the early-voting period, eliminate SDR, and
alter other procedures. See, e.g., H.B. 913, 2013 Gen. Assemb.,
Reg. Sess. (N.C. 2013) (eliminating SDR and enhancing observer
rights); S.B. 428, 2013 Gen. Assemb., Reg. Sess. (N.C. 2013)
(eliminating a week of early voting and SDR); S.B. 666, 2013 Gen.
Assemb., Reg. Sess. (N.C. 2013) (eliminating a week of early
voting, weekend voting hours, and SDR); S.B. 721, 2013 Gen.
Assemb., Reg. Sess. (N.C. 2013) (implementing voter ID and reducing
early voting to six days); H.B. 451, 2013 Gen. Assemb., Reg. Sess.
(N.C. 2013) (eliminating a week of early voting, Sunday voting,
SDR, and straight-ticket voting).

1. Introduction of HB 589

On March 12, 2013, the legislative process for SL 2013-381
began, with the North Carolina House Committee on Elections,
chaired by Republican Representative David R. Lewis, holding
public hearings on voter ID. (See PIl. Ex. 127.) Over seventy-

five citizens from a wide variety of organizations spoke before
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the committee. (ld. at 2-5.) The next day, the committee met and
considered the testimony of five individuals representing a wide
variety of organizations, including the Brennan Center for Justice
and the Heritage Foundation. (See PI. Ex. 128.) One of the
speakers was Allison Riggs, counsel of record for the League
Plaintiffs in case 1:13CVv660, who appeared on behalf of the
Southern Coalition for Social Justice. (Id. at 4.) On April 3,
the committee heard from lon Sancho, the Supervisor of Elections
for Leon County, Florida, who testified about Florida’s experience
when it reduced early-voting days iIn advance of the 2012 general
election. (Pl. Ex. 129 at 61-62, 69-70, 78-79.) Those public
hearings were not required by the North Carolina House’s internal
rules. (Defendants” Exhibit (Def. Ex.) 217 at 3); see H.R. 54,
2013 Gen. Assemb., Reg. Sess. (N.C. 2013),
http://www._ncleg.net/Sessions/2013/Bi1ll1s/House/PDF/H54v3 . pdf
(last visited April 6, 2015) (hereinafter “H.R. 54)_16

On April 4, HB 589 was introduced in the House. (PIl. Ex.
105.) The bill dealt mostly with the implementation of a voter-
ID requirement beginning In 2016 in portions titled the “Voter
Information Verification Act.” (ld. at 1-6, 11-12.) The remainder
of the bill dealt with the procedure for obtaining and voting mail-

in absentee ballots. (ld. at 6-11.)

16 Fed. R. Evid. 201.
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Under House rules, legislation must pass three readings.” On
April 8, the bill passed “first reading” and was referred to the
House Committee on Elections. (PI. Ex. 121.) The committee
subsequently held another public hearing on April 10, during which
over seventy-five citizens from across the political spectrum had
the opportunity to speak. (PI. Ex. 130.) That same day, the
committee held another hearing during which the bill was discussed
and additional public comments were received. (Pl. Ex. 545.) The
committee further debated the bill and added amendments at a
meeting held on April 17. (Pl. Ex. 546.) The bill was referred
to the House Committees on Finance. (PI. Ex. 121.)

HB 589 advanced, as amended, from the various House committees
and was debated on the House floor on April 24. (ld.; PI. Exs.
547, 548.) Three amendments were adopted, six others were
rejected, and the bill passed ‘““second reading” on a roll-call vote
of 80-36.%® (PI. Ex. 121; PIl. Ex. 548 at 177.) The bill

subsequently passed “third reading,” on a vote of 81-36, and was
passed by the House. (Pl. Ex. 548 at 178.) Five House Democrats

joined all present Republicans in voting for the voter-I1D bill,

17 House Rule 41(a) states, “Every bill shall receive three readings in
the House prior to its passage. The Tfirst reading and reference to
standing committee of a House bill shall occur on the next legislative
day following its introduction.” H.R. 54; Fed. R. Evid. 201.

18 House Rule 41(b) states: “No bill shall be read more than once on the
same day without the concurrence of two-thirds of the members present
and voting . . . .” H.R. 54.
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(PI. Ex. 122 (noting roll call vote on April 24 third reading);
PlI. Ex. 138 at 67-68, 77, 88), but none of the African American
members of the House supported 1i1t, (PI. Exs. 122, 154).
Representative Rick Glazier, who strongly opposed the bill,
nevertheless acknowledged that “[fJor a Qlarge bill,” HB 589
received up to this point “the best process possible” in the House,
one he characterized as “excellent.” (Doc. 165 at 56-57; see also
PI. Ex. 25 at 6.)

HB 589 was received in the North Carolina Senate the next
day, passed first reading, and was assigned to the Senate Rules
Committee. (Pl. Ex. 121.) The committee took no immediate action
on the bill. The parties do not dispute that the Senate believed
at this stage that HB 589 would have to be submitted to the DO0OJ
for “pre-clearance” under 8 5 of the VRA, 52 U.S.C. § 10304
(formerly 42 U.S.C. 8 1973c), because many North Carolina counties
were “covered jurisdictions” under that section. At that time,
however, the United States Supreme Court was considering a
challenge to the DOJ’s ability to enforce 8 5. So, the bill sat.

On June 25, the Supreme Court issued i1ts decision In Shelby

County v. Holder, 133 S. Ct. 2612 (2013), declaring the formula

used to determine the 8 5 covered jurisdictions, 52 U.S.C.
8§ 10303(b) (formerly 42 U.S.C. 8§ 1973b(b)), to be unconstitutional.
The next day, Senator Thomas Apodaca, Republican Chairman of the

Rules Committee, publicly stated, “l think we”ll have an omnibus
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bill coming out” and words to the effect that the Senate would
move ahead with the “full bill.” (Pl. Exs. 81, 714.) The contents
of the “omnibus bill” were not disclosed at the time. HB 589
remained In the Senate Rules Committee without legislative action
until late July 2013. (Pl. Ex. 121.)
2. Revision of HB 589

A meeting of the Rules Committee was scheduled for July 23.
(See PI. Exs. 121, 135, 202.) The night before the Rules Committee
meeting, the revised version of HB 589, now fifty-seven pages iIn
length, was posted for the members on the Rules Committee website.?®
(PI. Ex. 18A at 7-8 (declaration of Sen. Josh Stein); Pl. Ex. 107;
Doc. 164 at 111-12 (testimony of Sen. Dan Blue); Doc. 335 at 169-
72.) The revised bill contained a number of changes and now
focused more broadly on election law reform. (See Pl. Ex. 107.)
Plaintiffs have characterized the bill as a “monster voter
suppression law,” focusing on the fact that it emerged at fifty-
seven pages. However, in truth, most of HB 589”s changes — some
forty-two of the fifty-seven pages (74%) - have gone unchallenged
in this case. The changes were also highlighted for the
convenience of the reader.

HB 589”s various unchallenged revisions, which claimed to

19 A version of HB 589 appears to have been distributed to members of the
Rules Committee who were present on July 18, 2013. (Doc. 134-4 at 3.)
It 1s not clear whether this version differed from that posted on the
website on July 22.
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“reform” North Carolina’s election law, included: (D
standardizing the process for requesting an absentee ballot
through an absentee ballot request form created by the SBOE (Part
4); (2) expanding the public agencies offering voter registration
to include senior centers and parks and recreation services (Part
5); (3) making it illegal to compensate persons collecting voter
registrations based on the number of forms they submitted (Part
14); (4) requiring biannual efforts by the SBOE to remove
ineligible voters from North Carolina’s voter rolls (Part 18); (5)
reducing the number of signatures required to become a candidate
in a party primary (Part 22); (6) deleting obsolete provisions
about the 2000 census (Part 27); (7) mandating that several matters
be referred for further study, including requiring the Joint
Legislative Oversight Committee to examine whether to maintain the
State’s current runoff system iIn party primaries (Part 28); (8)
eliminating the option of straight-ticket voting (voting for an
entire party rather than individual candidates) (Part 32); (9)
moving the date of the North Carolina presidential primary earlier
in the year (Part 35); (10) eliminating taxpayer TfTunding for
appellate judicial elections (Part 38); (11) allowing Tfuneral
homes to participate in canceling voter registrations of deceased
persons (Part 39); and (12) requiring provisional ballots to be
marked as such for later identification (Part 52). (PIl. Ex. 107.)

The bill also changed the ordering of North Carolina’s ballots.
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Prior to 2013, while the candidates” names were listed in random
order iIn primaries, Democratic candidates were always listed first
in the general election ballots. (Doc. 341 at 165.) HB 589
altered the listing for general elections. (Pl. Ex. 107 at 43.)
The provisions challenged i1n the present lawsuit comprise
approximately fifteen of HB 589°s fifty-seven pages.? (See id.)
Of those, roughly nine pages contain the voter-1D requirement.?
Many of the voter-I1D provisions did not differ from those iIn the
old, already debated version of the bill: The new changes
principally included the removal of certain government, state
university, and community college IDs from the acceptable list.
(Compare Pl. Ex. 105 at 2-3 (original bill filed in the House on
April 4, 2013), with PI. Ex. 107 at 2 (version approved by the
Senate Rules Committee on July 23, 2013.) The bill proposed that
the voter-1ID requirement go into effect in 2016 but be implemented
through a “soft roll out,” whereby voters at the polls in 2014 and
2015 would be advised of the law’s requirement that they will need
a qualifying photo ID to vote beginning in 2016 and to permit them

time to obtain a free ID from the State. (PIl. Ex. 107 at 14.)

20 Several of the challenged parts of SL 2013-381 simply remove references
to the old law, such as deleting terms like “preregistration.”

2L 1t is worth noting that, while this was the first time the Senators
had seen this bill, HB 351 had already been passed by the Senate two
years earlier. At least two of the Democratic Senators in the Rules
Committee (Sens. Martin Nesbitt and Stein) in 2013 were also Senators
when HB 351 passed.
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So, of the fifty-seven-page bill, nine pages related to the
voter-1D requirement, much of which was in the original version of
the bill, and approximately six pages contained the other
challenged provisions in this case. Those are: (1) the reduction
of the period of early voting from seventeen to ten days; (2) the
elimination of SDR; (3) the prohibition on the counting of ballots
cast outside a voter’s correct voting precinct on Election Day
(‘“O0OP voting”); (4) the allowance for up to ten at-large poll
observers within each county; (5) the ability of any registered
voter in the county, as opposed to precinct, to challenge a ballot;
(6) the elimination of the discretion of CBOEs to keep the polls
open an additional hour on Election Day in “extraordinary
circumstances”; and (7) the elimination of “pre-registration” of
sixteen- and seventeen-year-olds who will not be eighteen by the
next general election.

Several legislators reported they had been caught off guard
by these changes. (See, e.g., PI. Ex. 18A at 8 (Sen. Stein); PIl.
Ex. 21 at 7 (Sen. Blue).) In truth, many of these additions to HB
589 were drawn from or patterned after similar bills then pending
in the General Assembly. See H.B. 913, 2013 Gen. Assemb., Reg.
Sess. (N.C. 2013) (SDR); S.B. 666, 2013 Gen. Assemb., Reg. Sess.
(N.C. 2013) (early voting and SDR); S.B. 721, 2013 Gen. Assemb.,
Reg. Sess. (N.C. 2013) (early voting); H.B. 451, 2013 Gen. Assemb.,

Reg. Sess. (N.C. 2013) (early voting and SDR). Moreover, and as
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discussed below, any assertions of surprise are weakened by the
fact that Senator Stein appeared the next day with charts and
statistics on early voting and SDR that likely could not have been
tabulated overnight. (See Pl. Ex. 18A at 18 & Ex. A.)

When the Senate Rules Committee met as scheduled on July 23,
Senator Apodaca allowed members of the public In attendance to
speak for two minutes.®? (PIl. Ex. 202 at 41-56.) Speakers included
the League Plaintiffs” counsel, Ms. Riggs, as well as Jamie
Phillips, who represented the North Carolina State Conference of
the NAACP. (Id. at 41-43, 53-54.) The majority of comments
addressed the voter-1D requirement, although citizens also spoke
in opposition to the other challenged provisions, including the
changes to SDR, pre-registration, and early voting. Several
opponents characterized the bill as an effort at voter suppression.

(See, e.g., i1d. at 41 (Riggs: “voter suppression at its very

worst”); id. at 53 (Phillips: “The fewer young people and
minorities who vote, the better it seems in your minds. We get
it. No one is being fooled.”).) Proponents denied the charges.
(See id. at 67-69, 74-75.)

The Senate Rules Committee debated the recent additions to HB
589. Senator Stein argued that a voter-ID requirement, the

reduction in early voting, and the removal of SDR were unneeded

22 There is no indication the two-minute time allotment was a deviation
from normal rules.
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changes that would burden voters. (ld. at 32, 37-40.) Senator
Robert Rucho, a Republican supporter of HB 589, responded. As to
early voting, Senator Rucho cited concerns about inconsistency iIn
the administration of early voting, lack of optimal utilization of
early voting during the seventeen-day period, and the then-exiting
early-voting system’s potential for ‘‘gamesmanship and partisan
advantage.” (ld. at 30-32, 74-75.) He also noted the potential
for “savings in the sense that by going from seventeen to ten days
you actually have more opportunity to open up more sites.” (ld.
at 30.) Senator Rucho further cited “integrity and honesty” 1in
North Carolina’s election administration as well as iIncreased
public confidence as reasons for the voter-ID provisions. (ld. at
37, 68.) He noted that other States have an ID-requirement but
also expressed a belief that most people had one of the required
forms of ID or, iIn combination with the two-year soft roll out,
had ample opportunity to obtain a free photo ID, as provided
through the bill. (Id. at 36, 39, 67-68.) Senator Rucho also
observed that the bill eliminated college IDs from the list of
acceptable 1Ds because of the inconsistency in the issuance of
those IDs across the State. (Id. at 68-69.) The elimination of
OOP voting was described — apparently by a legislative staffer
introducing the bill — as “mov[ing] the law back to the way It was

prior to 2005; conform[ing] to federal law”; no Senator spoke in
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opposition to its elimination.? (Id. at 12.) Senator Rucho
defended the removal of SDR as a way to verify voter registrations
by “giv[ing] the Board of Elections an opportunity to do their job
correctly, [to] validate those individuals.” (Id. at 41.)
Finally, as to pre-registration, Senator Rucho stated that its
elimination was meant to “offer some clarity and some certainty as
to when . . . that young person is eligible to vote and registers
to vote,” citing his son’s own confusion about when pre-
registration authorized him to vote. (ld. at 22.) After debate,
the bill passed the committee and proceeded to the floor for second
reading. (Id. at 76.)

The following afternoon, on July 24, HB 589 was introduced on
the floor of the full Senate. (PI. Ex. 549 at 1-2.) During
several hours of debate after the bill’s second reading, Democratic
senators iIntroduced and discussed several proposed amendments.
Plaintiffs argue that amendments “designed to ameliorate burdens
on African Americans [proposed during the debate] were defeated
with little discussion.” (Doc. 346 at 52.) This is simply untrue.
First, many such “amendments” were no more than proposals to remove
the key provisions at issue. (See Pl. Ex. 549 at 32-33.) Moreover,
the Senate did consider and adopt an early-voting aggregate-hours

amendment by Senator Stein, which was substantive and significant.

23 One member of the public noted in passing that OOP voting was being
removed. (Pl. Ex. 202 at 54.)
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This came after Senator Stein argued that the reduction in early
voting would disproportionately impact African Americans, and he
introduced an amendment to require CBOEs to offer the same number
of aggregate hours of early voting as were offered iIn the last
comparable election (whether presidential or off-year). (ld. at
16-18, 43-44; see also Pl. Ex. 115 (text of the amendment).) This
could be accomplished, he proposed, by CBOEs offering more hours
at present sites, or by opening more sites. (Pl. Ex. 549 at 46.)
Senator Stein argued that the amendment would “mitigate” the iImpact
the reduction of early-voting days would have on all voters,
including African Americans. (ld. at 28-29.) Responding, Senator
Rucho urged the Senate to support Senator Stein’s amendment, (id.
at 44), and it passed by a vote of forty-seven to one, (id. at
49). In all, ten amendments were raised; two were withdrawn, and
three were adopted. (E.g., id. at 49-51; 64-65; PI. Ex. 121.)
During the more than four hours of debate, the Senators
exchanged argument on many of the other challenged provisions,
including voter ID, SDR, pre-registration, and the iIncrease In
allowable poll observers, as well as several provisions not at
issue here (including the elimination of straight-ticket voting
and reduction of various campaign-finance restrictions). (See PI.

Ex. 549 at 66-141.) Senator Stein presented charts to support his
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arguments about HB 589°s disparate impact? with respect to early
voting and SDR, (see Pl. Ex. 18A at 18 & Ex. A.), although it is
not clear how many senators reviewed them, (Doc. 335 at 195-97).
During this hearing, supporters of the bill offered the following
reasons in support of its enactment: reestablishing confidence in
the electoral process through voter ID, with noted skepticism about
the number of voters lacking acceptable identification or the
ability to obtain one in North Carolina, (Pl. Ex. 549 at 2-3, 86-
88, 90); the public support for voter ID, (id. at 3); concern over
voter fraud, (id. at 78, 95); inconsistency in college IDs (which
were previously permitted in the House version of the bill), (id.
at 91-92); providing CBOEs with flexibility to expand early-voting
hours and sites to ensure voter access, (id. at 4-5, 11); allowing
for the verification of voters” information, (id. at 5, 78);
eliminating confusion stemming from pre-registration, (id. at 6-
7); and a desire to align the State with the practices of other
States as to SDR, pre-registration, and voter ID, (id. at 37, 76—

77). At the end of the debate, Senator Martin Nesbitt (Democrat),

24 In denying Plaintiffs” motion for a preliminary injunction, this court
used the term “disparate Impact” as shorthand for the fact that African
Americans disproportionately used the removed mechanisms. See N.C. State
Conference of NAACP v. McCrory, 997 F. Supp. 2d 322, 355-56 (M.D.N.C.
2014). This court did not view “disparate impact” and ‘“discriminatory
burden” as necessarily equivalent terms, and thus by using the term
disparate impact never meant to imply that it had found an inequality
of opportunity as contemplated by § 2. Cf. League, 769 F.3d at 240,
244-46 (using the term “discriminatory burden” in laying out its two
part test, but using the term “disproportionate impact” in applying the
Tfirst step of that test).
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although opposing the bill strongly and urging 1its defeat,
described the debate as “heated,” *“healthy,” and *““good.” (ld. at
136.) He characterized two of the “unintended consequences” of
the bill to have been “fixed” through the amendment process. (ld.
at 137.) After the bill passed the second reading, Senator Apodaca
objected to a third reading that day, which extended its
consideration by mandating that the debate of the bill be carried
over into the next day. (Id. at 142.)

On July 25, the Senate began i1ts session with the third
reading of amended HB 589. (Pl. Ex. 550 at 1-2.) Senator Rucho
offered a bipartisan amendment to clarify Senator Stein’s
aggregate-hours amendment to permit a county to obtain a waiver
from the aggregate-hours requirement upon unanimous approval of
both the CBOE and the SBOE; it passed forty-six to zero. (ld. at
7, 16; see also PI. Ex. 119 (text of amendment).) Proponents and
opponents of the bill debated both i1ts provisions and the merits
of various amendments over the next four-plus hours, and the Senate
accepted an amendment dealing with electioneering from Senator Dan
Blue (Democrat). (Pl. Ex. 550 at 82-83.) Points made in favor of
the bill at this time included the increased integrity of elections
furthered by requiring voter ID, (id. at 44, 99); public support
for a voter ID requirement, (id. at 44, 52, 98, 100); concerns of
voter fraud, (id. at 76); increased time for verification of voter

registrations (SDR), (id. at 45-46); bolstering public confidence
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in the election process, (id. at 53); iIncreased early-voting hours
for voters who worked full-time jobs, (id. at 55-56); and statewide
uniformity in early voting, (id. at 56-57). Several Democratic
senators characterized the Dbill as voter suppression of
minorities. (E.g., 1d. at 26-35 (Sen. Stein), 57-67 (Sen. Blue),
68—-74 (Sen. Gladys Robinson).) Others characterized the bill as
partisan. (ld. at 42 (*“l can’t help but wonder if the goal is
simply to maintain political power.”); id. at 66 (contending that
the intent of the law is 1incumbency protection).) Proponents
strongly denied such claims and claimed the bill reversed past

practices Democrats passed to favor themselves. See, e.g., id. at

50-53 (Sen. Thom Goolsby (Republican) alleging Democrat-partisan
influence in past election administration); id. at 74 (Sen. Andrew
Brock (Republican) expressing desire to correct Democrat-influence
in the placement of early-voting sites).)

By the close of debate, a total of fourteen amendments had
been raised in the Senate, with Five being adopted, and the Senate
voted i1n favor of HB 589 along party lines; the bill then returned
to the House for concurrence, as amended. (Id. at 100; Pl. EXx.
121; PIl. Ex. 124.) Senator Nesbitt (Democrat), although a vocal
opponent of the bill, noted that “we’ve had a good and thorough
debate on this bill over two days” and “reviewed the bill in great
detail.” (PIl. Ex. 550 at 90-91.)

With the end of the legislative session approaching, the House
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received the Senate’s version of HB 589 that night. (PI. Ex. 121.)
At the beginning of a two-hour floor session starting at 7:45 p.m.,
Representative Henry M. Michaux, Jr. (African American, Democrat)
moved that the House form a Committee of the Whole?® to consider
the bill. (Pl. Ex. 138 at 1-3.) Representative Michaux testified
at trial that forming a Committee of the Whole was not customary,
and he could not recall the House ever before having done so.
(Doc. 336 at 38.) Representative Tim Moore (Republican) opposed
the motion on the grounds that “it is simply a waste of time”
because such a committee “is the same as the full House,” which
the bill was properly before at the moment. (PI. Ex. 138 at 5 (“I
can’t think of the last time the House has met as the Committee of
the Whole.”).) The motion appears to have been a tactic to slow
or stop the bill, and it failed by a vote of forty-one to sixty-
nine. (ld. at 6-7.)

Two amendments offered by opponents (Sen. Blue’s amendment of
the date for electioneering; amendments by Senators Rucho and Stein
altering several 1items, 1including “expand[ing] and “better
defin[ing]” the type and number of IDs that can be presented for
voting, and requiring the same number of hours of early voting)

were adopted 109 to 0. (Id. at 7-11.) The provisions of the new

25 A Committee of the Whole is a legislative device where the whole
membership of a legislative house sits as a committee and operates under
informal rules. Webster’s Third New International Dictionary 458 (1986);
see also H.R. 54 at 12.
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full bill were then reviewed. (Id. at 12-27.) Each member of the
House Democratic caucus present — including four of the fTive
members who voted for the House version in April — were granted
time to speak in opposition to the bill. (ld. at 67-69, 76-79,
88-89; Doc. 165 at 64-65 (testimony of Rep. Glazier).) Some
opponents characterized the measure as voter suppression,
partisan, and disproportionately affecting African Americans,
young voters, and the elderly. (E.g., Pl. Ex. 138 at 57 (“[O]ur
anger tonight is palpable. Passage of this bill is a political
call to arms.”); id. at 59 (“This is the most pointedly, obviously
politically partisan bill 1°ve ever seen.”); i1d. at 64 (“voter
suppression”). On the Republican side, Representative Lewis, a
House supporter of the bill, spoke in support of the amended bill .2
(Id. at 116-20.) He pointed out, among other things, that the
bill does not bar Sunday voting, maintains the same overall hours

of early voting, provides for free photo ID, and, In his opinion,

26 Plaintiffs contend that Representative Harry Warren (Republican) “[i]n

describing the changes made by the Senate . . . misleadingly claimed
that the Senate substitute made very few substantive changes to the House
version.” (Doc. 346 at 54.) This 1is a mischaracterization.

Representative Warren actually stated that the Senate “made very few
substantive changes to the VIVA Act,” specifically referring to the voter
ID portion of HB 589 — not the entire bill. (Pl. Ex. 138 at 13, 17
(describing changes to the bill beyond voter ID as “addition[s] to the
VIVA bill”).) While Plaintiffs may debate the impact of the changes
made to the voter-1D portion, Representative Warren’s statement was a
reasonable description of the number of changes made to that portion of
the bill. (See id. at 13-15.)
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strengthens the requirements for absentee voting.? (d.)
Subsequently, the House voted — again along party lines — to concur
in the Senate’s version of HB 589 at 10:39 p.m. (ld. at 120; PI.
Ex. 122 (noting July 25 roll call vote in House).)

In total, there are over 430 pages of transcript representing
several hours of debate on HB 589 after its amended version was
introduced in July 2013. There is no evidence that any House or
Senate Rule was disregarded or violated at any time during the
bill”s legislative process. (Def. Ex. 217 at 3; Doc. 335 at 193.)

The bill was ratified the next day and presented to Governor
McCrory on July 29. (Pl. Ex. 121.) The governor signed the bill
into law on August 12, 2013, over the recommendation of the
Attorney General (an elected Democrat), who nevertheless appears
in this lawsuit to defend i1t. (l1d.)

3. Enactment of HB 836

On June 18, 2015, less than a month before trial was set to

begin in these cases, the General Assembly passed House Bill 836,

and the governor signed it into law as SL 2015-103 on June 22,

27 Plaintiffs argue that Representatives Warren and Lewis failed to
identify the changes made to early voting. (Doc. 346 at 54.) A review
of the entire transcript reveals that Representative Warren was not
tasked with introducing the early-voting revisions (Part 25 of HB 589);
rather, Representative Lewis was. (Pl. Ex. 138 at 20, 22.) And, while
Representative Lewis did not state that the bill “eliminated a full week
of early voting” in his initial description of Part 25 of the bill (Just
as he did not mention the ameliorative amendment of the aggregate-hours
requirement (id. at 22)), he did in fact address it during the debate,
(id. at 116-17).
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2015.2%2 The law modified the photo-I1D scheme created by SL 2013-
381 iIn three primary ways.

First, it expands the category of acceptable photo IDs by
permitting driver’s licenses, permits, provisional licenses, and
non-operator IDs that have been expired for up to four years. N.C.
Gen. Stat. 8 163-166.13(e)(1)-(2). Moreover, any voter seventy
years of age or older is permitted to vote using any of the
acceptable i1dentifications that expired at any point after the
voter’s seventieth birthday. I1d. 8 163-166.13(f).

Second, the law requires poll workers to inform those without
an acceptable ID that they can complete a written request for an
absentee ballot at an early-voting site until 5:00 p.m. on the
Tuesday before Election Day (i.e., the deadline for requesting
absentee ballots). I1d. 88 163-166.13(c)(3), 163-227.2(b1), 163-
230.1.

Third, and most importantly, 1t creates an additional
exception that permits in-person voters who do not have an
acceptable photo ID to cast a provisional ballot so long as they
complete a declaration stating a reasonable impediment prevented
them from acquiring qualifying photo ID. 1d. 88 163-166.13(c)(2),
163-166.15(a)-(b). Such voters must present alternate

identification, which can consist of “the voter registration card

28 Session Law 2015-103 will be referred to as HB 836 when discussing
legislative history.

35

Case 1:'13-cv-00658-TDS-IJEP Document 439 Filed 04/25/16 Paae 41 of 485



issued to the voter by the county board of elections” or “a current
utility bill, bank statement, government check, paycheck, or other
government document”?® that shows the name and address of the
voter.* 1d. 88 163-166.15(c), 163-166.12(a)(2). Alternatively,
voters may provide their date of birth and the last four digits of
their SSN (“SSN4™). 1d. § 163-166.15(c).

Session Law 2015-103 expressly addresses the scope of the
reasonable i1mpediment exception. At a minimum, all reasonable
impediment declaration forms are required to iInclude separate
boxes listing the following reasonable impediments to acquiring a
photo ID: (1) ““Lack of transportation; (2) “Disability or i1llness”;
(3) “Lack of birth certificate or other documents needed to obtain
photo identification™; (4) “Work Schedule”; (5) “Family
responsibilities”; (6) “Lost or stolen photo identification”; and
(7) “Photo i1dentification applied for but not received by the voter
voting in person.” 1d. 8 163-166.15(e). In addition, the form
must list a box for “[o]ther reasonable impediment,” which the

voter can check and provide a “brief written identification of the

29 These are the same methods of identification that were required for
SDR when i1t was in place. 2007 N.C. Sess. Law 253, 8 1 (permitting SDR-
registrants to use any of the documents listed in N.C. Gen. Stat. § 163-
166.12(a)(2))-

0 A voter who 1is unable to provide either of these forms of
identification may comply with the requirement by returning to their

CBOE by noon the day prior to the election canvass and presenting the
required alternate ID. N.C. Gen. Stat. 88 163-166.15(d), 163-182.1B(c).-
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reasonable impediment.”3? 1d. § 163-166.15(e)(1)h.

Although a reasonable impediment voter casts a provisional
ballot, the ballot must be counted unless one of the following is
true: the impediment described in the declaration is “factually
false, merely denigrate[s] the photo i1dentification requirement,
or [is an] obviously nonsensical statement[]”; the voter fails to
provide one of the alternate forms of identification discussed
above; the CBOE could not confirm the voter’s registration using
the alternate form of identification provided; or the “voter 1is
disqualified for some other reason provided by law.” 1d. § 163-
182.1B(a). Significantly, i1f a voter’s reasonable i1mpediment
declaration i1s challenged, the CBOE is required to “construe all
evidence presented in the light most favorable to the voter
submitting the reasonable impediment declaration” and cannot
reject the impediment on the ground that it is not reasonable.
See id. 8§ 163-182.1B(b)(5)-(6).

House Bill 836 was proposed with little notice and considered
as an amendment to a pending conference report, which is unusual.
(PI. Ex. 895.) The legislative record contains thirty pages of
debate and iIndicates an intent for a broad application of the
exception. (l1d.) Democrats questioned the process but consented

to fast-track consideration, thus enabling the law to receive

31 The voter can also indicate that State or federal law prohibits listing
the impediment. N.C. Gen. Stat. 8 163-166.15(e)(1)h.
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immediate consideration and passage by a wide margin (103 to 4).

(Id. at 30; see also i1d. at 29 (Representative Hall: *“This

conference report does contain some things that will help get us
back to where we are [sic] where we did not have unnecessary
restrictions on voters and where we didn’t have any real measurable
voter fraud.”).)

In summary, as to the major components challenged herein, SL
2013-381 and SL 2015-103 had the following effect:

Voter 1ID:

Beginning iIn 2016, in-person voters who have a qualifying
photo ID “bearing any reasonable resemblance to that voter” must
present i1t to vote, either at the polling place or at the CBOE
after casting a provisional ballot. N.C. Gen. Stat. 88 163-166.13,
163-182.1A; 2013 N.C. Sess. Law 381, 8 6.2. Acceptable photo IDs
are (1) a North Carolina driver’s license, learner’s permit, or
provisional license (expired up to four years); (2) a special non-
operator’s identification card (expired up to four years); (3) a
United States passport; (€)) a United States military
identification card; (56) a Veterans ldentification Card issued by
the United States Department of Veterans Affairs; (6) a tribal
enrollment card issued by a federally recognized tribe; (7) a
tribal enrollment card issued by a tribe recognized by North
Carolina, so long as it is signed by an elected official of the

tribe and the requirements for obtaining It are equivalent to the
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requirements for obtaining a special i1dentification card from the
North Carolina Department of Motor Vehicles (“DMV”); and (8) a
driver’s license or non-operator’s identification card issued by
another State or the District of Columbia so long as the voter
registered to vote within ninety days of Election Day. N.C. Gen.
Stat. 8 163-166.13(e). Those who do not have a qualifying photo
ID and who can list a reasonable impediment to getting one, can
vote iIn person without photo ID so long as they provide alternative
identification and complete a reasonable iImpediment declaration.
Id. 88 163-166.13(c)(2), 163-166.15. Because the reasonableness
of the impediment given cannot be challenged, iIn practice the
reasonable iImpediment exception 1is better characterized as an

impediment exception. See i1d. 8 163-182.1B(b)(6). Only the

voter’s subjective belief 1i1s relevant to the reasonableness
inquiry. See id. In addition, curbside voters, those with
religious objections to being photographed, certain victims of
natural disasters, and absentee mail voters are exempt from the
photo-1D requirement. 1d. 8§ 163-166.13(a)-

Early Voting:

Early voting must now begin “[n]ot earlier than the second
Thursday before an election,” a reduction of seven days of
permissible early voting. Id. 8§ 163-227.2(b). Early voting must
end by 1:00 p.m. on the final Saturday before Election Day,

eliminating CBOE discretion to keep early-voting sites open until
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5:00 p.m. Id. Under the Stein amendment, the decrease in
permissible days, however, is coupled with a requirement that the
aggregate voting hours offered remain the same. Thus, the law
requires that, “[f]Jor elections which do not include a presidential
candidate on the ballot,” CBOEs must “calculate the cumulative
total number of scheduled voting hours at all sites during the
2010 . . . elections” and “ensure that at least the same number of
hours offered in 2010 is offered for [early voting] . . . through
a combination of hours and numbers of [early-voting] sites during
[those] election[s].” Id. 8§ 163-227.2(g2)(2). In other words,
counties must offer the same number of aggregate hours of early
voting In non-presidential elections as they did in November 2010.
CBOEs must make the same calculation with respect to presidential

elections: e.g., the same hours in 2016 elections as in 2012. Id.

8§ 163-227.2(g2)(1). The CBOEs can meet these requirements either
by opening more early-voting sites or keeping the existing sites
open for more hours, including expanding weekend voting hours.
See id. § 163-227.2(f) (“A county board may conduct [early] voting
during evenings or on weekends, as long as the hours are part of
a plan submitted and approved according to subsection (g) of this
section.”). The law also requires that, except for CBOE offices,
any early-voting site within a county maintain the same hours of
operation as every other site in that county. Id. 8§ 163-227.2(Q).

IT a county determines that It cannot meet the aggregate-

40

Case 1:'13-cv-00658-TDS-IJEP Document 439 Filed 04/25/16 Paae 46 of 485



hours requirement or that additional hours are unnecessary, It may
obtain a waiver only “by unanimous vote of the board, with all
members present and voting.” Id. 8 163-227.2(g3). The wailver
request must also be approved by a unanimous vote of the SBOE.
Id. Absent a waiver, counties must either open more early-voting
sites or keep existing sites open longer to satisfy SL 2013-381°s
aggregate-hours requirement.

SDR:

Session Law 2013-381 repealed SDR. To be eligible to vote iIn
any primary or general election, a voter must comply with
preexisting law that requires the registration application to be
postmarked or delivered In person at least twenty-five days before
Election Day. 1d. 8 163-82.6(c).%2 Under existing federal law,
those who move to the State after the registration cut-off date
nevertheless remain able to vote for president and vice president.
52 U.S.C. § 10502(e)-

OO0P:

Session Law 2013-381 prohibits the counting of OOP
provisional ballots, thereby reinstating the North Carolina

Supreme Court’s interpretation of State law in James. N.C. Gen.

32 Even after the passage of SL 2013-381, North Carolina continues to
permit citizens who become naturalized after the registration deadline
but before Election Day to both register and vote on Election Day. See
N.C. Gen. Stat. § 163-82.6(d)—(e)- Plaintiffs® fact witness, Rita
Palmer, who works to register Hispanics, testified incorrectly that the
elimination of SDR would cause such new citizens to lose their right to
register and vote. (Doc. 329 at 151, 159-60.)
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Stat. 8 163-55(a) now provides,

Every person born in the United States, and every person
who has been naturalized, and who shall have resided iIn
the State of North Carolina and in the precinct in which
the person offers to vote for 30 days next preceding an
election, shall, 1T otherwise qualified as prescribed in
this Chapter, be qualified to vote in the precinct in
which the person resides.

Thus, as a general matter, if a voter appears at the wrong precinct
on Election Day, he or she will have to go to the proper precinct
before the close of the polls in order to cast a valid vote.3

Pre-registration:

Session Law 2013-381 ends the practice of pre-registration.
Voter registration applications now ask only one question
regarding the applicant’s age: “Will you be 18 years of age on or
before election day?” N.C. Gen. Stat. 8§ 163-82.4(d)(2). Thus,
those who are seventeen but will be eighteen before Election Day
may still register to vote in that election and In any primary
before that election under SL 2013-381.

Under SL 2013-381, the repeal of pre-registration took effect
in September 2013; the revisions to early voting and the

elimination of SDR and OOP voting became effective In January 2014;

33 As discussed below, North Carolina law provides for out-of-precinct
voting in one context even after SL 2013-381: IT a registered voter moves
to another precinct within the same county more than thirty days before
an election but fails to report the move to the CBOE before the close
of registration, the registrant is permitted to cast an out of precinct
provisional ballot in her old precinct. N.C. Gen. Stat. 8§ 163-82.15(e).
As with regular OOP, the unreported mover’s provisional ballot is only
counted for those races for which the voter was eligible to cast a ballot
in her new precinct. Id.
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and the voter-ID requirement took effect iIn January 2016. 2013
N.C. Sess. Law 381, 8§ 6.2, 12.1(j), 60.2.

C. Procedural History

On the same day that Governor McCrory signed HB 589 into law,
two groups sued to enjoin it. The NAACP filed its complaint iIn
case 1:13cv658, later amended, alleging that the voter-ID
requirement, elimination of SDR, reduction of early-voting days,
prohibition on counting OOP provisional ballots, elimination of
pre-registration, and the expansion of poll observers and ballot
challenges discriminates against African Americans and Hispanics
in violation of the Fourteenth and Fifteenth Amendments of the
United States Constitution, as well as § 2 of the VRA. The League
Plaintiffs filed their complaint in case 1:13cv660, alleging that
the elimination of SDR, reduction of early-voting days,
prohibition on counting OOP provisional ballots, and elimination
of CBOE discretion to extend poll hours one hour on Election Day
discriminates against African Americans and imposes an unjustified
burden on all North Carolinians, iIn violation of § 2 of the VRA
and the Fourteenth Amendment. On September 30, 2013, the United
States filed its complaint in case 1:13cv861, alleging that the
law’s early voting, SDR, OOP voting, and voter-ID provisions
discriminate against African Americans in violation of 8 2 of the
VRA. These cases were consolidated for discovery and were later

consolidated for trial at the parties’ request. (Doc. 252.)
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On January 27, 2014, the court permitted a group of ‘“young
voters” over the age of eighteen and others to IiIntervene as
Plaintiffs in case 1:13CV660 pursuant to Rule 24(b) of the Federal
Rules of Civil Procedure. Intervenors allege that the elimination
of pre-registration, reduction in early voting, repeal of SDR,
prohibition on counting OOP ballots, elimination of CBOE
discretion to keep the polls open an extra hour on Election Day,
and implementation of a voter-ID requirement violate the
Fourteenth and Twenty-Sixth Amendments.

All Plaintiffs alleged that the variously challenged
provisions of SL 2013-381 have a discriminatory intent and effect,
although the United States has since abandoned its discriminatory
effect claim to the voter-1D law after passage of the reasonable
impediment exception. As relief, they seek to permanently enjoin
the challenged provisions. The United States seeks the appointment
of federal observers under 8 3(a) of the VRA and to subject North
Carolina to a pre-clearance requirement under 8§ 3(c).

Several elections have occurred during the pendency of these
cases. The first occurred in the fall of 2013, when North Carolina
held municipal elections. No plaintiff sought to enjoin
enforcement of the law during this election.

In December 2013, after a hearing with all parties and at
their request, the Magistrate Judge issued a scheduling order,

setting May 5, 2014, as the deadline for the filing of a motion
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for preliminary injunction and dispositive motions. (Doc. 30.)
The parties later jointly moved to reset this deadline to May 19,
2014. (Doc. 91.)3%

On May 6, 2014, North Carolina held a midterm primary
election. No plaintiff sought to enjoin enforcement of SL 2013-
381 during this election. Compared to the previous comparable
primary midterm election, 2010, turnout increased overall: among
registered white voters, i1t increased from 15.8% to 17.4%; among
registered African American voters, it increased from 11.4% to
13.4%; and among registered Hispanic voters, it increased from
2.9% to 3.3%. (Def. Ex. 309 at 66.) Thus, the greatest increase
in turnout in the 2014 midterm primary was observed among African
American voters, despite the implementation of SL 2013-381.

On May 19, 2014, Defendants moved for judgment on the
pleadings. (Doc. 94.) That same day, Plaintiffs filed their
motion for preliminary injunction and the United States sought the
appointment of federal observers. (Docs. 96, 98.) Collectively,
Plaintiffs sought to enjoin the elimination of SDR, OOP voting,

pre-registration, CBOE discretion to keep the polls open an extra

34 NAACP and League Plaintiffs sought a July 2014 trial date, while the
United States sought an extended schedule with the possibility of a
preliminary injunction in July 2014. (Doc. 39 at 20-24, 29, 35-40, 42-
44.) In any event, no party sought to schedule a hearing on a motion
to preliminarily enjoin SL 2013-381 before the May 2014 primary election.
Cf. League, 769 F.3d at 249-50 (Motz, J., dissenting) (expressing concern
about the timing of the preliminary iInjunction proceeding and the
election).
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hour, the reduction of early voting, the expansion of poll
observers and ballot challengers, and the “soft rollout” of the
voter-1D law (in which voters would be advised that the photo-ID
requirement would apply starting in 2016).

Beginning on July 7, 2014, this court held a four-day
evidentiary hearing on all motions. On August 8, 2014, after
considering the testimony of multiple fact and expert witnesses
and a record with over 11,000 pages of exhibits and materials,
this court 1issued a 125-page opinion denying the motions for
preliminary injunction but refusing to dismiss any claims. 997 F.
Supp. 2d 322 (M.D.N.C. 2014).

On August 18, 2014, Plaintiffs — except for the United States
— and Intervenors filed notice of appeal. (Docs. 172, 174, 175.)
Plaintiffs were granted an expedited appeal, a limited briefing
schedule was ordered, and on September 25, 2014, the court heard
oral argument. Less than a week later, on October 1, 2014, a
divided panel issued an opinion affirming in part, reversing iIn
part, and remanding with instructions. League, 769 F.3d at 229.
The majority found that Plaintiffs had demonstrated a likelihood
of success on the claim that the repeal of SDR and OOP voting
violated § 2 of the VRA. The court of appeals remanded the case
with i1nstructions to reinstitute the previous SDR and OOP voting
provisions “in full force pending the conclusion of a full hearing

on the merits.” Id. at 248-49. Judge Diana Gribbon Motz
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dissented.

On the same day the Fourth Circuit issued its opinion, it
also issued its mandate. Defendants immediately requested that
the mandate be recalled and stayed pending the filing and
disposition of a petition for writ of certiorari with the Supreme
Court of the United States. The next day, on October 2, the panel
denied the motion, over Judge Motz’s dissent.

Later that day, Defendants applied to the Chief Justice for
a stay and recall of the Fourth Circuit’s mandate pending the
filing and disposition of a certiorari petition. The Chief Justice
referred the application to the Tull Court. Yet, while the
proceedings were pending 1In the Supreme Court, the League
Plaintiffs filed an emergency petition for a writ of mandamus with
the Fourth Circuit, seeking to have the court of appeals order
this court to enter the preliminary injunction. On October 3,
this court entered the preliminary injunction mandated by the
Fourth Circuit and set a hearing for October 7, to address the
State’s plan for ensuring implementation of the preliminary
injunction. (Doc. 189.)

The next day, the Supreme Court, over the dissent of two
Justices, recalled and stayed the Fourth Circuit’s mandate and
this court’s preliminary iInjunction, pending the Tfiling and
disposition of Defendants” petition for a writ of certiorari. 135

S. Ct. 6 (2014). Two days later, on October 10, the Fourth Circuit
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implemented the stay and recall of mandate. After briefing iIn the
Supreme Court, Defendants” petition was denied on April 6, 2015.
On May 5, 2015, the mandate of the Fourth Circuit issued, and this
court’s preliminary injunction went back into effect,
reinstituting SDR and OOP until a final resolution on the merits.

Meanwhile, while the mandate and preliminary Injunction were
stayed by the Supreme Court, North Carolina held its 2014 general
election, the third election under SL 2013-381. Compared to the
last comparable midterm general election, 2010, voter
participation increased: among registered white voters, it
increased from 45.7% to 46.8%; among registered African American
voters, i1t iIncreased from 40.4% to 42.2%; and among registered
Hispanic voters, it increased from 19.9% to 20.5%. (Def. Ex. 309
at 66.) Not only did African American turnout increase more than
other groups in 2014 with SL 2013-381 in place, but that general
election saw the smallest white-African American turnout disparity
in any midterm election from 2002 to 2014. (Id. at 62; Pl. Ex.
229 at 7.)

Trial was set for July 13, 2015. But as a result of the
General Assembly’s June 18, 2015 passage of House Bill 836, the
court immediately held a status conference to address how this
change 1n law might affect the pending cases. Plaintiffs pushed
for additional time to assess the new law but opposed delaying

trial on the remaining claims; Defendants argued that the amendment
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rendered the challenge to the voter-ID portion of the law moot.
The court proposed continuing the trial to September 2015 but, at
Plaintiffs” urging, ultimately carved out the challenge to the
voter-ID law from the July 13 trial setting and agreed to proceed
to trial on the balance of the consolidated claims. (Doc. 282.)
Thereafter, Defendants moved to dismiss the voter-1D challenge as
moot (Doc. 299); the court denied the motion, setting trial on
those claims for January 25, 2016.

Beginning July 13, 2015, this court held a trial on the merits
of all claims except those challenging the voter-ID provisions.
Over the course of three weeks, the court took the testimony of
over 100 witnesses, both live and through deposition. Following
trial, the parties submitted almost 300 pages of proposed findings
of fact and conclusions of law. (Docs. 346, 347.)

On November 24, 2015, five months after SL 2015-103 and eight
weeks before trial, NAACP Plaintiffs moved to preliminarily enjoin
the implementation of the photo-ID provision of SL 2013-381, as
amended by the reasonable impediment provision. (Doc. 371.) The
United States did not join this motion. Briefing was completed on
December 21, 2015. (Doc. 375.) On January 15, 2016, the court
issued a Fifty-four page memorandum opinion and order denying NAACP
Plaintiffs” motion for preliminary injunction. (Doc. 383.)

On January 25, 2016, this court held a trial on the merits of

49

Case 1:'13-cv-00658-TDS-IJEP Document 439 Filed 04/25/16 Paae 55 of 485



Plaintiffs” claims challenging the voter-ID law.3 The court took
the testimony of five expert and nineteen fact witnesses over the
course of six days. The parties have since submitted 138
additional pages of proposed findings of fact and conclusions of
law. The court also granted Plaintiffs” unopposed request to
supplement the record post-trial with materials relating to SBOE
training efforts occurring in early February 2016.

Including the evidence from the preliminary injunction
hearing, which the parties have stipulated to be considered part
of the trial record pursuant to Federal Rule of Civil Procedure
65(a)(2), the record therefore consists of over 25,000 pages of
exhibits, reports, and deposition transcripts.ss Despite
Plaintiffs” insistence on trying the claims separately, which
invited this court’s piecemeal adjudication, the court has
remained faithful to the Fourth Circuit’s direction in League, 769
F.3d at 242, to *“consider the sum of those parts and their
cumulative effect on minority access to the ballot box.”
Accordingly, this court has considered the 1issues from all
evidentiary proceedings iIn reaching its decision.

D. Evidence of Voter Experience Under Current Law

Plaintiffs argue that the addition of voter ID and the removal

35 The Intervenor Plaintiffs elected not to participate at trial.

%6 This does not include the trial transcript or Plaintiffs’ Exhibit 646,
which Is a database with 39,912 pages.
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of the challenged provisions of SL 2013-381 creates i1nequality of
opportunity, unlawfully burdens all voters, and results iIn a
disparate, negative burden on African American, Hispanic, and
“young” voters. The evidence as to each of the challenged
provisions is addressed below.
1. Voter ID

Due to the soft rollout, a photo ID was not required until
the March 2016 primary. Thus, unlike the other provisions at issue
in this case, no data were presented from an election where the ID
requirement was in place.

a. Voter Education about the Voter-ID
Requirement Prior to the Reasonable
Impediment Exception

Defendants have engaged iIn substantial efforts to educate
voters about the State’s photo-I1D requirement. Three elections
were held during the educational effort: municipal elections 1in
November 2013, midterm primary elections in May 2014, and midterm
general elections in November 2014.

Session Law 2013-381 contains a mandate to inform and educate
voters about the new law. See 2013 N.C. Sess. Law 381, 8 5.3.
The General Assembly appropriated approximately $2 million to

implement this requirement.3” (Def. Ex. 535 at 2.) To accomplish

37 SBOE Executive Director Kim Strach testified before trial that $900,000
remained by 2016, most of which will be spent on media this year. N.C.
State Conference of the NAACP v. McCrory, No. 1:13CVv658, 2016 WL 204481,
at *6 n.12 (M.D.N.C. Jan. 15, 2016).
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these efforts, the SBOE hired election specialists “to create a
mechanism to inform and provide education to the public on the
requirements for [SL 2013-381], and to assist voters who do not
have a photo ID for the purpose of voting In obtaining a photo
ID.” (Pl. Ex. 815 at 16-17.)

One of the SBOE’s efforts was to educate voters at the polls.
For the 2014 general election, the SBOE developed a color poster
that depicted the photo IDs that would be accepted iIn 2016 and
advised that voters would need a photo ID to vote beginning 1iIn
2016. (Id. at 28.) To accompany the poster, the SBOE developed
a “two-sided color card that [would be handed out] to people who
want[ed] information about photo ID and how to obtain it.” (ld.)
In order to avoid confusion that photo ID was needed prior to 2016,
the SBOE also developed a large sign to be displayed at the
entrance of voting sites stating that voters did not need photo 1D
to vote iIn the current election. (Id. at 29.) A similar sign
facing voters exiting the voting site stated that voters would
need a photo ID to vote in 2016 and encouraged them to ask poll
workers for more information. (Id.) In addition, at least by the
2014 primary, poll workers were directed to tell voters they would
need a photo ID to vote in 2016, show the color poster illustrating
qualifying IDs, and ask voters whether they had access to one of
the approved forms of ID. (Id. at 71-72.) Voters who said they

had a qualifying ID were asked to sign the poll book; iIf they said
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they did not, they were asked to sign the poll book with a line
that said, “l do not have a photo ID” and were told that they would
need one starting in 2016. (Id.) Poll workers gave voters without
qualifying ID the two-sided color push card noted above with
instructions on how to get a free ID. (ld. at 72-73; Doc. 414 at
167; Def. Ex. 478.) The State kept track of those who claimed
they did not have access to an acceptable photo ID. (PI. Ex. 815
at 72-73.)

In addition to efforts to educate voters at polling sites,
the SBOE created a special website dedicated to the photo-ID
requirement and contacted specific voters who potentially lacked
qualifying ID. This mailing effort targeted two groups. First,
the SBOE sent a mailing to 10,675 registered voters who claimed
they did not have acceptable photo ID while voting in the 2014
elections. (Def. Ex. 535 at 7.) Second, i1t sent mailings to those
who could not be matched to a government database of persons with
acceptable IDs. (Id. at 8-11.)

In the lead up to the enactment of North Carolina’s voter-ID
law, the SBOE engaged iIn a series of database matching efforts
designed to gauge how many North Carolina registered voters lack
qualifying ID. Those registrants who could not be matched to a
list of persons with North Carolina DMV-issued ID appeared on a
“no-match list.” (See, e.g., Pl. Ex. 891 at 3.) The SBOE’s no-

match list contained 1,005,581 registrants as of a February 9,
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2011 report, 612,955 registrants as of a January 7, 2013 report,
481,109 registrants as of a March 5, 2013 report, and 318,643
registrants as of an April 17, 2013 report. (Id. (tbl. 1).) The
SBOE refined the matching criteria in each report. Although none
of the SBOE’s reports was “intended to be a comprehensive study on
the number of voters who may not have any photo ID, regardless of
source,” the SBOE indicated that its April 2013 report was, at
that time, the “most accurate estimate on the number of voters for
whom [1t] c[ould not] determine to have a photo ID issued by the
[DMV].” (PI. Ex. 534 at 1.) The SBOE’s most recent no-match
analysis took place in February 2015 and was based on a November
4, 2014 snapshot of the data. (Pl. Ex. 535 at 8.) It i1dentified
254,391 registered voters who could not be matched to a qualifying
ID in the DMV’s database. (1d.) Further, as part of this
litigation, Plaintiffs’ expert Charles Stewart, Ph.D., Kenan Sahin
Distinguished Professor of Political Science at the Massachusetts
Institute of Technology,3® engaged in a matching analysis based on
a July 16, 2014 snapshot of the data. (Pl. Ex. 242 at 11, 38 (tbl.
7).) Dr. Stewart concluded that 397,971 registrants could not be
matched to having a qualifying ID in the DMV and certain federal

databases. (1d.)

38 Dr. Stewart was proffered without objection as an expert in American
politics, election administration, research methods in political
science, and the effect of election reforms in the American electorate.
(Doc. 332 at 52.)
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The SBOE followed up on both its February 2015 report and Dr.
Stewart’s report. Specifically, it contacted 218,097% registered
voters on the basis of the SBOE’s February 2015 no-match list and
209,253%° registered voters on the basis of Dr. Stewart’s no-match
list. (Def. Ex. 535 at 8-10.) The mailing stated that photo ID
would be needed to vote in 2016, listed resources for obtaining
free photo ID, and provided a postage pre-paid response card where
recipients were asked to “confirm[] whether they had acceptable
photo ID, and indicat[e] whether, if they did not, they would like
assistance in obtaining one.” (Id. at 9.) The SBOE went through
the same mailing process for voters who claimed they did not have
a qualifying photo ID while voting in 2014. (Id. at 7-8.) At
trial, Dr. Stewart testified that these mailings were a very good
idea and an appropriate way to educate voters about the new law.
(Doc. 408 at 49-50.)

In sum, Tfor nearly two years North Carolina frequently

notified voters that, unless they met an exception, they would

%9 This number is less than the number of registrants identified by the
SBOE’s February 2015 no-match analysis (254,391) because the SBOE removed
“(1) registrants who had a registration status of “removed” at the time
of the mailing and (2) registrants whose address could not be validated
by the mail house vendor responsible for sending out the mailer.” (Def.
Ex. 535 at 8-9.)

40 This number is less than the 397,971 appearing on Dr. Stewart’s no-
match list because the SBOE “eliminated voters who had been removed from

the voter rolls through regular list maintenance . . . [and] eliminated
voters . . . who also appeared on SBOE”’s no-match list and had therefore
already been sent a mailing.” (Def. Ex. 535 at 9-10.)
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need photo ID to vote iIn 2016.

b. Voter Education After Enactment of the
Reasonable Impediment Exception

With the advent of SL 2015-103°"s reasonable i1mpediment
exception on June 22, 2015, the prior information provided to
voters was rendered incomplete. Session Law 2015-103 requires the
SBOE to educate voters on the availability of the reasonable
impediment exception, 2015 N.C. Sess. Law 103, § 8.(g), and the
SBOE has engaged in substantial efforts to do so.

Creation and Distribution of Updated Materials

SBOE Executive Director Kim Strach, whom the court found
credible, testified that “[i]mmediately after the enactment of
S.L. 2015-103 in June 2015, SBOE staff developed new materials
which would inform the public of modifications to the photo
identification requirements and the availability of the reasonable
impediment declaration option.” (Def. Ex. 535 at 16.)

These new materials “were delivered to every county board of
elections for posting and distribution at early voting and Election
Day polling locations during the 2015 municipal elections”; “have
been distributed to groups and associations by the SBOE Outreach
Team”; “have been made available to candidates filing for the 2016
election contests”; and can be “download[ed] from the SBOE’s
dedicated “Voter ID” website.” (Id. at 16-17.) As of December

11, 2015, the ““SBOE ha[d] distributed over 105,000 copies of these
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materials, including Spanish-language materials.” (Id. at 17.)
In December 2015, the SBOE received an additional “300,000 flyers
and 13,000 full-size posters” and as of that time planned to
distribute these materials to CBOEs for
posting in public buildings throughout the State, such
as county courthouses and offices, municipal government
offices, town or city halls, health departments, public
assistance agencies, vocational rehabilitation and
mental health centers, hospitals, schools, police
stations, libraries, chambers of commerce, public
transit and bus stations, senior centers, community
centers, shelters and temporary/emergency housing, and
other facilities open to the public.
(1d.) The SBOE’s plans included dissemination of these materials
through outside partners# posting them at targeted locations,
“anclud[ing] educational institutions, food banks and pantries,
retail and business establishments, churches, and other locations
open to the public.” (Id. at 17-18.) Pursuant to agreements
reached with the University of North Carolina system, the North

Carolina Community College system, and the North Carolina

Independent Colleges and Universities, the State seeks to further

41 As a result of the SBOE’s partnership with the United Way, the helpline
system operated by the United Way includes photo-ID related messaging.
(Def. Ex. 535 at 19-20.) Last year this helpline assisted 125,000
callers with needs such as “gaining access to affordable child care,
counseling and support groups, health care . . . and help locating local
food pantries and homeless shelters.” (Id. at 19.) While callers are
on hold, the helpline plays a recorded message containing information
about the current photo-1D requirements for voting. (Id. at 20.) Agent
counselors also provide answers to basic information about the photo-I1D
requirements based on training from the SBOE. (1d.) United Way’s
partnerships means that statewide distribution of election informational
materials have extended to approximately twenty to sixty different
affiliated agencies in each county. (ld.)
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disseminate print materials to the campuses of “every iInstitution
of higher learning in the State.” (Id. at 18.)

Further, on or about November 2, 2015, the State mailed a
letter to those organizations who received a prior version of
educational materials not iIncluding the reasonable 1mpediment
provision directing “that recipients should provide updated
current information to any individuals to whom they disseminated
the original materials or information.” (Id. at 17.) The letter
also offered the assistance of SBOE staff and included a form to
order new materials. (1d.)

Statewide Media Campaign

The State has also implemented a substantial media outreach
program for the current version of the photo-ID law.4? The State’s
initial ad was entitled “Be Seen. Be Heard,” (Pl. Ex. 956), and
began airing on television and radio stations across the State in
December 2015, (Doc. 414 at 168). The ad informed voters that
“[i]f you don’t have an ID, or if you are unable to obtain one,
voting options are available. For more information on exceptions,
or for help getting a free ID, visit VoterID.nc.gov or call 866-
522-4723.” (Pl. Ex. 956.) The State’s most recent television and

radio ad is entitled “Be Recognized.” (Def. Ex. 473.) The sixty

42 See McCrory, 2016 WL 204481, at 8 n.14 (providing an overview of
substantial media coverage of the reasonable iImpediment exception
preceding the March 2016 primary).
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second version of the advertisement provides:

This election, voters will be asked to show a photo ID

at the polls. For most voters, you can simply bring

your North Carolina Drivers License or 1ID card,

passport, military or Veterans Affairs ID or certain

tribal IDs. And, if there’s something preventing you

from getting one, no worries — you’ll still be able to

vote. Just come to the polls and we’ll help you cast

your ballot.

(ld. at 2-3.) The thirty second version of the ad is substantially
the same. (Def. Ex. 472 at 2.) Both versions of the “Be
Recognized” ad began airing on television and radio iIn early
February 2015. (Doc. 414 at 170-72.)

The State also intends to implement “an expansive outdoor
advertising campaign to promote general awareness of the photo-ID
requirements and exceptions.” (Def. Ex. 535 at 14.) Director
Strach testified that i1ts “message will be displayed throughout
North Carolina in rural, suburban, and urban areas on 40 vinyl
billboards through November 2016, and 100 printed billboards
through roughly August 2016.” (ld.; Doc. 414 at 175.) Forty
digital electronic billboards across the State also displayed the
message from January through March 2016. (Def. Ex. 535 at 14.)
Overall, the State estimates that 16.5 million passersby viewed
its billboard messages on fifty-two billboards over a five-week
period leading up to the 2014 general election. (l1d.)

Information Provided on SBOE and CBOE Websites

The State has also used the SBOE’s primary website, CBOE
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websites, and the SBOE’s stand-alone website dedicated to the
photo-1D requirement to educate voters about the reasonable
impediment exception. (Id. at 13.) The SBOE’s dedicated photo-
ID website appears as the first result of a search on Google® for
“North Carolina voter ID.” At the top of that site 1iIs the
statement, “‘Most Voters Will Need to Show Acceptable Photo ID at
the Polls.” See N.C. State Bd. of Elections, www.voterid.nc.gov
(last visited April 4, 2016). To the right of that statement 1is

an image of acceptable forms of photo ID. 1d. Below the statement

IS the sixty second video version of the “Be Recognized” ad, and
below the video, 1n bold, pink letters 1is the statement,

“Reasonable Impediment: Can’t Get a Photo ID? Click Here.” Id.

Clicking on the accompanying link produces the following
prominently-displayed statement:
Declaration of Reasonable Impediment

Voters who are unable to obtain an acceptable photo ID
due to a reasonable 1i1mpediment may still vote a
provisional ballot at the polls. (Examples of a
reasonable impediment include but are not limited to the
lack of proper documents, family obligations,
transportation problems, work schedule, 1illness or
disability, among other reasonable impediments faced by
the voter.)

Voters must also:
1. Sign a declaration describing their impediment; and
2. Provide their date of birth and last four digits of
their Social Security number, or present their

current voter registration card or a copy of an
acceptable document bearing their name and address.
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(Acceptable documents include a current utility
bill, bank statement, government check, paycheck,
or other government-issued document.)
The provisional ballot will be counted when the
information on the declaration is verified and all other
eligibility requirements are met.
Id. The website has a “button” at the top labeled *“Espafiol” that
allows users to receive voter-ID related information in Spanish.
Id.
Judicial Voter Guide
The SBOE also included voter ID-related information as part
of the State’s Judicial Voter Guide, which is required by statute
to be mailed to “every household in North Carolina not more than
twenty-five days prior to the start of early voting in each
election in which there is a statewide judicial contest.” (Def.
Ex. 535 at 14.) The front of the guide features a prominent
statement iInforming voters that important information about the
voter-ID requirement is contained inside. (Def. Ex. 537 at 1.)
The statement also directs those who ““‘can’t obtain an acceptable
photo ID” to the page of the guide where the reasonable Impediment
exception is described. (1d.) Pages four through six of the guide
contain information on the voter-1D requirement. (ld.) Page four
lists the acceptable forms of 1ID, page Tfive describes the

reasonable iImpediment exception, and page six lists other

exceptions to the ID requirement. (ld. at 4-6.)
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Targeted Mailing of Those Previously Contacted

Most pertinently, the SBOE has taken specific steps to re-
educate those individuals that it previously contacted regarding
the photo-ID requirement. As noted above, individuals who signed
the “Acknowledgment of no Photo ID” form while voting and
individuals appearing on no-match lists were mailed information
about the need for photo ID in 2016 and how to acquire it. (Def.
Ex. 535 at 7-10.) These mailings predated SL 2015-103. (ld. at
11.) After the fall elections in November 2015, the SBOE sent
every individual who received a prior mailing (315,755 voters) —
except those who had reported they already possess acceptable photo
ID and those for whom prior mailings were returned to the SBOE as
undeliverable — an additional mailing describing the reasonable
impediment exception and other exceptions to the photo-ID
requirement. (1d.) In December 2015, the SBOE sent a similar
mailing to the 823 voters who indicated they lacked qualifying ID
while voting during the 2015 municipal elections. (ld. at 8; Doc.
414 at 163-64; Def. Ex. 484.)

Election Official Training

The SBOE has provided CBOEs with substantial training on
implementing the voter-ID requirement and the reasonable
impediment exception. According to Director Strach, CBOEs “are
responsible for providing in-person training to the local election

workers and officials who will staff polling places,” while the
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SBOE”’s role 1is to ‘“provide[] oversight and resources to the
counties” training efforts, including developing training
materials and programs for use by [CBOEs].” (Def. Ex. 535 at 5;
accord Doc. 414 at 139.) CBOE training of election workers has
“historically [been] conducted in the months immediately preceding

an election,” and, Director Strach says, there is “no precedent
for county boards of elections to train elections workers on new
elections procedures before the training they will receive for the
2016 elections.” (Def. Ex. 535 at 5-6.) According to Strach,

“[t]raining election officials immediately in advance of an

election is preferable to conducting the training at any earlier

time . . . [as 1t] allows the training to be fresh in the minds of
election workers.” (Id. at 6.) In addition, given that election
workers “typically work only a few days each year, . . . they

receive training only on the procedures which will be In effect
during the election for which they are being trained.” (l1d.)

As noted above, the SBOE began to develop and disseminate
information on the reasonable impediment provision soon after it
was enacted. In August 2015, the SBOE began to provide training
to CBOE officials on the reasonable impediment exception at the

statewide conference for CBOE members and staff. See N.C. State

Conference of the NAACP v. McCrory, No. 1:13CV658, 2016 WL 204481,

at *10 n.17 (M.D.N.C. Jan. 15, 2016) (describing the mandatory

nature of the meeting). On the first day of training, attendees
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received a presentation entitled “Duties and Responsibilities:
Directors and Board Members.” (Def. Exs. 480, 483; Doc. 414 at
151-52.) The presentation provided a non-exhaustive list of
acceptable 1mpediments, described the alternative documentation
requirement, and provided guidance on counting provisional ballots
cast under the reasonable impediment exception. (Def. Ex. 483.)
On the second day of training, attendees received a presentation
entitled “preparing for voter ID in 2016.” (Def. Exs. 480, 482;
Doc. 414 at 149-50.) The presentation contained information on
acceptable photo IDs and exceptions to the photo-ID requirement,
including the reasonable impediment exception. (See Def. Ex. 482.)
Another presentation on the second day also featured information
on the reasonable impediment exception. (Def. Exs. 465, 480; Doc.
414 at 147-48.)

In January 2016, the SBOE conducted regional training
sessions for the CBOE elections personnel who would conduct the
poll worker and election official training for the March 2016
primary. (Def. Ex. 535 at 5.) The SBOE encouraged CBOEs to invite
poll workers and election officials to attend regional training.
(Doc. 414 at 145.) Training sessions were held in Greenville,
Buies Creek, Charlotte, Graham, Asheville, and Raleigh. (Def. EXx.
532.) The SBOE also made its presentation available via webinar
so that additional election officials could receive training.

(Doc. 414 at 146.) In total, 1,400 election officials and poll
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workers participated. (1d.)

A primary purpose of regional training was to provide training
on how to use the SBOE’s “Station Guide.” (ld. at 145.) The
Station Guide is a 123-page document that is placed “on every table
or station at each polling site.” (Id. at 183-84; Def. Ex. 531.)
It is designed to provide election workers with “step-by-step
instructions” for processing voters both with and without
acceptable photo ID. (Doc. 414 at 183.) The January 2016 regional
training presentation described the purpose and organization of
the Station Guide; acceptable photo ID, along with pictures and
expiration requirements; check-in procedures and the process for
referring those without acceptable ID to the Help Station; the
standard for applying the reasonable resemblance requirement; the
reasonable impediment exception and the process for implementing
it; and the parts of the reasonable impediment paperwork that must
be completed by the voter and the parts that must be completed by
the election worker. (Def. Ex. 532.)

Although the regional training presentation’s primary
reference material was the Station Guide, it also referenced and
provided links to on-demand training videos that the SBOE made
available to CBOEs in December 2015. (ld.; Def. Ex. 476.) The
training videos consist of eleven modules for use by CBOEs 1in
training their election workers. (Doc. 414 at 140.) The tenth

modulle covers the reasonable Impediment exception and provides the
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election worker with a hands-on demonstration of how to process a
reasonable impediment voter. (lId. at 140-41; Def. Ex. 476 at 17-
20.)

Although the Station Guide and training modules are designed
to be detailed, the more comprehensive guide to election
administration is the Election Official Handbook (““Handbook’).
(Doc. 414 at 183-84; see Def. Ex. 475.) The Handbook provides
guidance on “every aspect of the voting experience [and] . . .
step-by-step instructions and scripted language to deal with any
potential scenario that an election official may encounter.”#
(Doc. 414 at 141; see Def. Ex. 475.) A copy of the Handbook will
be available at every early-voting and Election Day polling place
in 2016. (Doc. 414 at 142.)

On February 1-2, 2016, the SBOE conducted a statewide
educational conference for CBOE elections personnel. (ld. at 146.)
Director Strach gave a presentation dedicated exclusively to
voter-1D requirements and exceptions. (Def. Ex. 551.) The
presentation described various training tools, including the video
modules discussed above, the Station Guide, and webinars, (id. at
6); the roles of various election workers in applying the 1ID

requirement, 1including greeters, check-in workers, curbside

4 “In the event that the Handbook fails to address a particular
eventuality, poll workers will be trained to contact their county board
of elections staff and/or SBOE personnel for assistance.” (Def. Ex. 535
at 4.)
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attendants, Help Station workers, judges of election, the county

office, and the CBOE, (id. at 8-15); acceptable forms of photo ID

and expiration requirements, (id. at 17-22); the options for voting
when the voter lacks qualifying 1D, (id. at 24); the process for
evaluating reasonable resemblance, including a reasonable

resemblance flowchart, (id. at 28-42); the reasonable impediment

declaration process and when voters qualify to use i1t, (id. at 45-
47); the challenge process for reasonable impediment declarations,
including burdens of proof and standard of review, (id. at 52-58);
and the alternative documentation requirement of the reasonable
impediment exception, (id. at 49). The SBOE”’s Veronica
Degraffenreid presented on voting site uniformity and provided
substantial training on voter-ID requirements and exceptions.
(Def. Ex. 553.) The uniformity presentation described election
worker training resources for CBOEs, (id. at 3-6 (Part 1)); the
role of the various voting stations iIn processing voters, both
with and without qualifying ID, (id. at 12-16); required signage,
including voter ID related signage, (id. at 17-19); materials to
be handed out to voters, including the voter-ID push cards
described above, (id. at 20); the Station Guide’s organization and
purpose, (id. at 27-30); acceptable ID and expiration
requirements, (id. at 31-39; id. at 1-2 (Part 11)); step-by-step
check-i1n procedures for voters with and without acceptable 1ID,

(id. at 5-16); the reasonable resemblance requirement and the

67

Case 1:'13-cv-00658-TDS-IJEP Document 439 Filed 04/25/16 Paae 73 of 485



applicable standards to apply, (id. at 14-15); and the provisional
voting options available to voters without acceptable ID and how
to implement them at the Help Station, including the reasonable
impediment exception, (id. at 6-15 (Part I111); id. at 1-19 (Part
1V)). Both presentations were detailed and extensive. (See Def.
Exs. 551, 553.) A final presentation, entitled “What Will you
Do?,” quizzed attendees on their knowledge. (Def. Ex. 554.) The
presentation displayed various types of photo ID for hypothetical
voters and asked attendees whether the ID was acceptable for
voting. (lId. at 5-18.) The presentation also quizzed attendees
on how to process voters, (id. at 21-29), how to apply the
reasonable resemblance requirement, (id. at 51-58), and how to
apply the reasonable impediment exception, (id. at 64, 70).

In sum, the SBOE has engaged in substantial efforts to educate
voters and election officials about the requirements of and
exceptions to the voter-ID requirement.

C.- Voters” Experience in Acquiring Qualifying
ID

To acquire a free voter ID, voters must present at a DMV
location providing North Carolina DMV services. Testimony at trial
indicated that this process, at least for some, has not been as
easy as one might expect.

To acquire a free voter 1D, an applicant must do the

following: (1) be a registered voter or complete a voter
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registration application at the time of applying for a voter 1D;
(2) sign a declaration stating that the registrant does not have
an acceptable ID to vote; (3) provide proof of North Carolina
residency, or, iIn the alternative, sign an affidavit of residency
(there i1s no cost for this affidavit when applying for free voter
ID); (4) provide a valid SSN; and (5) prove age and identity by
providing two supporting documents. (Def. Ex. 533 at 2 (tbl. 4).)

There has been some i1nconsistency within the DMV about which
supporting documents are sufficient to prove age and identity.
(See Doc. 410 at 180-81.) Historically, the “officially
acceptable” list of documents has been published 1in “Table (1) of
the DMV’s required-documents form, “DL-231, which appears on its
website. (See id. at 180-81, 187.) Documents in Table (1) are
more traditional forms of supporting identification and include
(1) a driver’s license or State-issued ID card from North Carolina,
another State, Puerto Rico, a U.S. territory, or a Canadian
province (expired less than two years); (2) a certified birth
certificate* issued by a government agency in the United States,
Puerto Rico, a U.S. territory, or Canada or U.S. Report of Consular

Birth Abroad; (3) an original social security card; (4) tax forms

44 As noted, SL 2013-381 prohibits the State from charging any fee “to a
registered voter who signs a declaration stating the registered voter
is registered to vote in [North Carolina] and does not have a certified
copy of that registered voter’s birth certificate or marriage license
necessary to obtain [acceptable] photo identification.” N.C. Gen. Stat.
§ 130A-93.1.
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that reflect the applicants full name and full SSN; (5) a Motor
Vehicle Driver’s Record; (6) a North Carolina school transcript or
registration signed by a school official, or a diploma or GED from
a North Carolina school, community college, or North Carolina
university; (7) a valid and unexpired U.S. military ID; (8) a
valid, unexpired passport from any nation; (9) a certified document
from a Register of Deeds or government agency in the United States,
Puerto Rico, a U.S. territory, or Canada; (10) a limited driving
privilege issued by a North Carolina Court (expired not more than
one year); valid, unexpired documents issued by the Department of
Homeland Security or the United States Citizenship and Immigration
Services; or (11) a court document from a U.S. jurisdiction, Puerto
Rico, a U.S. territory, or Canada. (Def. Ex. 533 at 1 (tbl. 1).)

As a practice, however, DMV examiners did not always limit
themselves to documents iIn Table (1). (Doc. 410 at 181.) Over
time this took the form of an alternate document list, which
benefitted applicants. (1d.) This list was not publicly
available, and 1t does not appear to have been uniformly followed
by examiners. (See id.) But it was used by at least some examiners
from January to August 2014. (l1d.) [In any event, in January 2016,
the DMV officially incorporated documents on the alternate list
into the list of acceptable supporting documentation and made that
list available on its website. (ld. at 186-87.) Voters are still

encouraged to bring a document from Table (1), but the DMV will
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consider the following unexpired forms of alternate identification
in an application for a free voter-1D: (1) certificate of adoption;
(2) college or student ID; (3) concealed handgun permit; (4)
Department of Revenue tax document; (5) employee or Government ID;
(6) extended health care facility record; (7) hunting or fishing
license; (8) license to carry firearms; (9) life insurance policy;
(10) Medicaid/Medicare card; (11) medical, clinic, or hospital
record; (12) military dependent’s ID card; (13) military draft
record; (14) passport card; (15) payment statement or check stub;
(16) prison ID or inmate record; (17) retirement benefits record;
(18) traffic citation or court record; (19) U.S. Coast Guard
merchant ID card; (20) U.S. vital statistics official notification
of birth registration. (Def. Ex. 533 at 2 (tbl. 4).) Because
this list is not exhaustive, the DMV will review any documents
that an applicant has In his possession. (l1d.)

Once a voter has all the necessary materials to acquire a
free voter ID, he must travel to a DMV office providing driver’s
license services. (Pl. Ex. 1044 at 142.) The evidence indicated
that as of the beginning of January 2016, approximately 2,172
applicants had sought no-fee voter-ID cards across the State, and
2,139 had been issued. (Doc. 410 at 177-79; Def. Ex. 494.) The
DMV currently has 114 brick and mortar sites that provide driver’s
license services. (Doc. 410 at 164.) Some have limited hours.

For example, in Allegany County, the location is only open on
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“Wednesday and Thursday 9:30 a.m. to 12:00 p.m., 1:00 p.m. to 3:30
p.m.” (Pl. Ex. 1044 at 166-167.)

Sixteen of North Carolina’s 100 counties do not have a brick
and mortar site. (Pl. Ex. 241 at 13.) Eleven of these counties
are serviced by five DMV mobile units, which currently appear at
twenty-four mobile sites. (1d.; Doc. 410 at 198-99.) No mobile
site offers services more than three days per month. (Doc. 410 at
204; Pl. Ex. 241 at 13 n.3.) Nevertheless, the DMV estimates that
98% of the its “market population” (those age 15 and older) lives
within a thirty-minute drive of a DMV license service station,
whether a brick and mortar or mobile site. (Doc. 410 at 168-69.)
A December 2013 customer survey indicated that wait time, not DMV
accessibility, was a top concern for respondents. (Pl. Ex. 1044
at 82-83; Doc. 410 at 156-57.) While the current DMV sites may be
adequate for those with access to a vehicle, the court has
substantial questions about the accessibility of free voter ID for
those who lack transportation, especially in rural communities
that lack public transportation.

At trial, Plaintiffs presented the video depositions of
several witnesses who experienced difficulty in acquiring certain
qualifying licenses from the DMV. Their depositions were taken
prior to SL 2015-103"s enactment of the reasonable iImpediment
exception.

Alonzo Phillips is a sixty-one year old African American male
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who lives with his mother in Halifax County, North Carolina. (PIl.
Ex. 1048 at 5.) Ten years ago, Mr. Phillips attempted to acquire
a non-operator ID card (not a license) from the DMV, available for
a nominal fee. (Id. at 14.) He presented his social security
card and birth certificate, but the DMV refused to issue him an ID

because his birth certificate listed “Alonz,” while his social
security card displayed his correct name, Alonzo. (Id. at 15.)
To the extent Mr. Phillips seeks to use his birth certificate as
a supporting document in the future, federal law requires him to
correct the document.# Under federal law, “a driver’s license
cannot be i1ssued unless there iIs an exact match of your name, SSN,
and birthdate with the Social Security Administration.” (Doc. 410
at 183.)% Moreover, because Mr. Phillips was born in New York,
correcting his birth certificate would be logistically difficult
for him. (Pl. Ex. 1048 at 17-18.) However, his aunt, who provides
him with support, has offered to help him get a court order to
update his birth certificate. (Id. at 46-47.) Most importantly,

there 1s no iIndication that Mr. Phillips will have difficulty

voting under the reasonable impediment exception. In fact, he

4% A birth certificate, of course, is only one form of acceptable
supporting documentation, of which there are many. (See Def. Ex. 533
at 1 (tbl. 1), 2 (tbl. 4).)

46 1t was undisputed at trial that federal law requires such a match. No
party provided a citation to the applicable federal law in their
conclusions of law and findings of fact, but the requirement appears to
derive from the REAL ID Act of 2005, Pub. L. No. 109-13, 119 Stat. 302,
312.
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testified that he can walk to his voting location, which i1s close
by, and that he has a cellphone and would feel comfortable calling
the SBOE for help. (ld. at 46, 52.)

Rosanell Eaton i1s a ninety-three year old African American
and a lead plaintiff iIn this case. She is, In every respect the
court can imagine, a remarkable person. In January 2015, Ms. Eaton
presented to the DMV to renew her driver’s license. (Pl. Ex. 1045
at 18-19, 25.) 1t i1s not clear from her testimony, but It appears
that she was concerned whether her current license would comply
with the new law. Because the name on her birth certificate
(Rosanell Johnson) did not match the name on her social security
card, federal law prohibited the DMV from issuing her a driver’s
license. (See id. at 19-20.)% Ms. Eaton testified that the DMV
told her she needed to get her SSN changed. (Id. at 20.)
Presumably, she was actually told to get the name on her social
security card changed so it matched the name she sought to use at
the DMV, but here, too, the record is not clear. (See i1d. at 19-
20.) In any event, Ms. Eaton says the DMV refused to take further
action until she made changes at the social security office.
(1d.). It took her ten trips (and two tanks of gas) back-and-

forth between the DMV and the social security office before she

47 When she married, she had changed her name to Rosanell Johnson Eaton,
(PI. Ex. 1045 at 20), but her license was in the name of Rosa Johnson
Eaton, (Pl. Ex. 300).
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got her license on January 26, 2015. (ld. at 20-21, 24, 51, 55.)
Ms. Eaton is confident now that she will be able to vote using her
new license. (lId. at 29.)

Ms. Eaton’s testimony does not make clear why her ordeal was
so i1nvolved, but 1t i1s troubling that any individual could be
subjected to such a bureaucratic hassle. Here, too, the problems
delaying her license renewal stem from a federal law requirement.
It 1s unclear why she did not encounter this problem previously,
as her last renewal was in April 2010. (PI. Ex. 300.) But most
importantly, the voter-ID law did not require Ms. Eaton to endure
this hassle. To the extent Ms. Eaton wanted to continue to drive,
which appears to have been the case, she had to renew her license.
(PI. Ex. 1045 at 49-50.) Driver’s licenses required renewal long
before SL 2013-381. But, to the extent she simply wished to comply
with the ID requirement, her expiring license would have been
compliant for voting. As a voter over seventy, she can use an
expired license indefinitely so long as it expired after her
seventieth birthday, which hers did.#* See N.C. Gen. Stat. § 163-
166.13(F); (Pl. Ex. 300). Also, under the law’s *“reasonable
resemblance” requirement — which Plaintiffs do not challenge — a
photo ID is acceptable as long as the name appearing on it is “the

same or substantially equivalent to the name contained in the

48 This exception arguably existed even under SL 2013-381, but SL 2015-
103 clarified any ambiguity.
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registration record.” 08 N.C.A.C. 17.0101(c)- Ms. Eaton’s
previous license meets this test. (““Rosa Johnson Eaton” on her
former license, (Pl. Ex. 300), compared to her voter registration
card of “Rosanell Eaton,” (Pl. Ex. 302)).4°

Silvia Kent iIs a caretaker for her three disabled sisters,
Katherine, Ester, and Faydeen. (PI. Ex. 1049 at 12-13.) Ms.
Kent’s sisters are registered to vote and vote regularly. (ld. at
15-16.) While taking her sisters to vote in the November 2014
election, Ms. Kent was informed that voter 1D would be required
beginning in 2016. (ld. at 16-17.) Ms. Kent then took her sisters
to the DMV to acquire ID. (ld. at 19.) Katherine was issued an
ID, but Esther and Faydeen were not. (ld.) The birth date on
Esther’s supporting ID was incorrect. (ld. at 22-23.) The DMV
examiner told Ms. Kent that she would need to go to the Register
of Deeds to remedy the problem. (ld. at 23.) But when Ms. Kent
did, she discovered another problem: the spelling of Esther’s name
on her birth certificate and the date of birth listed were

incorrect. (Id. at 26-27.) Ms. Kent claims she was told that the

4 1t appears that her current registration is in the name of “Rosa Nell
Eaton,” see NC Public Voter Information (“Rosa Nell Eaton™),
https://enr._ncsbe.gov/voter_search_public/voter_details.aspx?voter_reg

num=000000015723&county=35 (last visited April 5, 2016), which also

aualifies. “Rosa” qualifies as a ‘“variation or nickname” of her formal
first name. 08 N.C.A.C. 17.0101(c)(4)(B) (illustrating that “Sue” is
an acceptable variation or nickname of Susanne). “Nell” as her middle

name qualifies as a typographical error. Id. at 17.0101(c)(4)(F).
Finally, “Johnson” qualifies as the use of a former/maiden name. 1d.
at 17.0101(c)(4) (D).
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Register of Deeds could do nothing about the error. (ld. at 27.)
A similar problem blocked Faydeen from acquiring an acceptable ID.
(Id. at 29-30.) Ms. Kent attributes her sisters” problems to the
fact that, despite being born 1In the 1940s, their birth
certificates were not Tfiled until 1962. (Id. at 35-36.)
Notwithstanding having sought legal assistance and spending “lots
of hours” attempting to get ID for her sisters, as of June 5, 2015,
neither Esther nor Faydeen had acquired acceptable ID. (Id. at
34, 38-39.) Nothing in Ms. Kent’s testimony indicates that Ester
or Faydeen would have difficulty voting under the reasonable
impediment exception.

Maria Del Carmen Sanchez i1s a fTifty-eight year-old United
States citizen born in Cuba. (Pl. Ex. 1051 at 9-11.) She took
the name Thorpe when she married her husband. (Id. at 25.) She
has lived 1In North Carolina since 1990 and is registered to vote
under the name Maria Sanchez Thorpe. (Id. at 11-12.) Her
unexpired passport lists her name as Maria Del Carmen Sanchez.
(PI. Ex. 836.) 1In 2007, six years before SL 2013-381, Ms. Sanchez
went to the DMV to renew her expiring license, which bore the name
(consistent with her voter registration) Maria Sanchez Thorpe.
(PI. Ex. 1051 at 23; Pl. Ex. 839.) She attempted to use her
passport as a supporting document to establish her age and
identity. (Pl. Ex. 1051 at 23.) But, because the name did not

match the name listed with the DMV, i1t would not issue her a
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license.*® (Id. at 24-25.) According to her, the DMV told her
that the only way she could cure her problem and use her passport
to establish identity was to drop Thorpe from her name by
“get[ting] a divorce or . . . go[ing] to [the] Social Security
Administration.” (Id. at 34.) After some research, Ms. Sanchez
learned she could file an affidavit for name change at the DMV.
(Id. at 35-36; PI. Ex. 840.) She and her husband returned to the
DMV, where she instructed DMV workers as to the location of the
affidavit, completed i1t, had it notarized, and received a new
license. (PIl. Ex. 1051 at 36-37.)

While Ms. Sanchez’s testimony demonstrates the ineptitude of
government bureaucracy, her difficulty arose from her failure to
update her documents after getting married and changing her name.
(Id. at 25-26.) Had she updated her passport as she did her other
legal documents, she could have used 1t to renew her license
without issue. The DMV should be faulted for being unaware of the
name change affidavit option, but it cannot be faulted for finding
Ms. Sanchez’s passport bearing a different name to be insufficient
to establish her i1dentity. In any event, Ms. Sanchez’s testimony

is not especially probative of the current state of affairs at the

50 At the time, Ms. Sanchez considered her legal name to be Maria Sanchez
Thorpe. (See PI. Ex. 1051 at 25.) Her driver’s license from 1994 had
used that name, and she testified that after getting married she updated
“everything” — except her Passport — to use the name Thorpe. (See id.)
She never updated her passport because “it never occurred to [her] to
change [her] passport” and that it “didn’t seem important.” (l1d.)
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DMV, as her incident occurred almost six years before SL 2013-381
and over eight years before trial.

Balanced against these testimonials was evidence of
significant improvements at the DMV since the passage of SL 2013-
381. In October 2013, retired U.S. Army Brigadier General Kelly
J. Thomas took over as the Commissioner of Motor Vehicles for the
State of North Carolina. (Doc. 410 at 153-54.) Commissioner
Thomas was given a broad mandate to be the *“lead change agent” for
the DMV. (Id. at 154-55.) His first task was to “analyze the
problems at DMV.” (Id. at 155.) To do so, he commissioned a
“Voice of the Customer” survey in December 2013 that identified
eighteen things that DMV customers wanted fixed. (Id. at 156.)
Respondents were brutally frank:

The survey said that our DMV employees and our process

was not helpful. They said that we were very ugly to

customers. They thought that we didn’t like our jobs -

our employees didn’t like their jobs. They thought the

process was cumbersome. They wanted online access to

more DMV access, practices and functions. They wanted

credit card and debit card access.
(Id. at 157.) At trial, Commissioner Thomas testified credibly
that DMV has addressed sixteen of the eighteen issues identified.
(Id. at 156-57.) The two remaining are fingerprinting of customers
and electronic identification, which are in study. (ld. at 157.)

To address customer service, Commissioner Thomas partnered

with Wake Technical Community College to create ‘“customer 101~

training for DMV employees. (Id. at 162.) In addition,
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recognizing that DMV examiners did not have any form of continuing
education, he implemented a continuing education program for all
550 examiners. (ld. at 163.) The DMV is also iIn the process of
implementing an online training program for examiners, which is
intended to educate examiners on changes as they happen. (lId. at
164.)

The DMV has also implemented several strategies to address
customer wait times. It has implemented online license renewal,
used by 219,000 North Carolinians since June 2015 and saving over

60,000 wait hours, (id. at 165-66); significantly updated examiner

stations to provide each examiner with a “customer-facing computer
screen,” vision and sign tester, credit card/debit card machine,
and camera for taking ID pictures, (id. at 166-67); and rolled out
an extended-hours project (keeping offices open until 6 p.m. at
twenty-one sites and every Saturday until noon at eleven others)
to “offer hours that citizens didn’t have to take off work,” (id.
at 168; Pl. Ex. 664 11 80-83). When the extended-hours program
was offered at nineteen locations (now twenty-one), eighty-six
percent of DMV’s market population lived within a thirty-minute
drive of an extended-hours office. (Doc. 410 at 168.) As a result
of these and other changes at the DMV, the average customer wait
time across the State since April of 2015 has been reduced to
nineteen minutes and forty-two seconds. (ld. at 170.)

In an effort to bring DMV locations closer to customers, the
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DMV has made substantial efforts to expand its mobile unit fleet.
When Commissioner Thomas took over, there were fTive Winnebago
mobile units, yet only one was operational. (Id.) Recognizing
that the aging and maintenance-prone mobile units were not a
productive option, the DMV has developed a “footlocker” mobile
unit. (Id. at 170-71, 173.) These approximately 100-pound
footlockers are basically a single examiner station in a box. (ld.
at 173-74.) They can be hauled iIn the back of a truck and can
plug into a standard electrical outlet. (Id.) The DMV has a
patent pending on the units, and Commissioner Thomas says that
other States are interested in them. (ld. at 174.) The State
plans to have fourteen Tfootlocker units operating across North
Carolina. (ld. at 175.) Commissioner Thomas projects that the
footlockers will allow the DMV to go from the twenty-four mobile
sites i1t has today to “45 by the end of April . . . [and] 70 by
the summer of 2016.” (ld. at 211.) He sees this development as
a key part of his goal to put a DMV brick and mortar or mobile
site within a twenty-minute drive of 98% of the DMV’s market
population. (Id. at 175-76.) That said, at the time of trial the
DMV only had one footlocker mobile unit in operation, along with
four Winnebago units. (Id. at 198-99.)

All told, the DMV was an obvious choice to issue voter IDs,
given 1ts experience 1In issuing driver’s licenses, but 1t 1is

undisputed that the agency had significant flaws in 2013. There
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is little persuasive evidence the legislature was aware of them,
and the law did contemplate a two-and-one-half-year rollout. The
evidence showed that the DMV has made substantial improvements
under Commissioner Thomas during this time period. Nevertheless,
the DMV has room for continued improvement, and Commissioner Thomas
had to concede as much. For example, Plaintiffs” counsel
identified substantive inaccuracies in an April 10, 2015 training
presentation on the voter-1D requirement that mistakenly advised,
without qualification, that another State’s license was an
acceptable photo ID. (See i1d. at 207-09.)5% Moreover, the evidence
demonstrated that, for some voters, personal circumstances,
including mismatched or error-riddled documents, made acquiring
even a free voter ID more complicated than one might expect. No
doubt, the experience of individuals like Mr. Phillips, Ms. Eaton,
and Ms. Thorpe highlighted these problems and were likely
instrumental i1n the legislature’s adoption of a reasonable
impediment exception.
d. Evidence of North Carolina Voters Without ID

Plaintiffs claim that hundreds of thousands of registered

51 This training module was offered to examiners beginning in May 2015.
(Doc. 410 at 208.) One slide of the presentation correctly informed
examiners that customers are not eligible to receive free voter ID unless
they have “none of the other forms of ID acceptable for voting.” (Def.
Ex. 534 at 4.) However, another slide educated examiners that a driver’s
license issued by another state is an acceptable form of photo ID. (ld.
at 6.) This is not always true, as this form of identification is only
acceptable i1f the voter registered “within 90 days of the election.”
N.C. Gen. Stat. § 163-166.13(e)(8).
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North Carolina voters lack qualifying ID and that African Americans
are disproportionately likely to be among them. In light of the
adoption of the reasonable impediment exception, the focus of this
contention is redirected to include the adequacy of the exception
as a legal matter and the burden of its use.

Plaintiffs” expert, Dr. Stewart, testified as to results of
his attempts to match North Carolina registered voters” names to
names 1in various databases of acceptable IDs.%? Dr. Stewart
describes database matching as ‘“the technique of allowing the
computer to take unique information about an entity in one database
and find the information related to that entity in another database
using some form of variables to link.” (Doc. 408 at 8.) Database
matching is commonly used in the social sciences. (1d.) In some
databases, the entities have a unique identifier that can be
matched. (Id. at 27, 29.) North Carolina’s voter registration
database does not contain a unique identifier for registrants.
(Id. at 26-27.) In an attempt to compensate for this shortcoming,
Dr. Stewart designed a series of iterative “sweeps” intended to
match voters on the basis of non-unique identifiers. (ld. at 27.)

Dr. Stewart’s first no-match list was based on a July 16,

2014 snapshot of the voter registration files. (Pl. Ex. 242 at

52 Dr. Stewart did not have access to a database “identifying holders of
tribal IDs or out-of-state driver’s licenses.” (Doc. 419 at 22 n.6.)
Therefore, registered voters who only possess these forms of acceptable
ID appear as no-matches in Dr. Stewart’s analyses.
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11.) He found that at least 397,971 (6.1%) registered voters could
not be matched to a qualifying ID. (ld. at 50 (tbl. 11).) By
race, he found that 147,111 (10.1%) African Americans could not be
matched to a qualifying 1D, compared to 212,656 (4.6%) whites.
(ld. at 38 (tbl. 7).)

Dr. Stewart updated his no-match analysis in December 2015,
after SL 2015-103, to account for its expansion of acceptable IDs,
but he continued to rely on his July 16, 2014 snapshot of data.
(PI. Ex. 891 at 14 n.26.) Thus, despite relying on data that is
over a year and a half old during a period of rolling out notice
of the photo-ID requirement, he proffers i1t as the “best estimate”
of current conditions. (Doc. 408 at 52.) Dr. Stewart i1ncorporated
at least some of Defendants” critiques from his prior no-match
list, which he characterizes as his “refined matching criteria.”

(Id. at 19 (tbl. 11).)% Based on this updated criteria, he found

53 Defendants had identified several flaws in Dr. Stewart’s methodology.
For example, they argued that Dr. Stewart’s failure to include the
“Driver_Hist” table from the DMV database (“SADLS”) led him to include
at least 38,801 voters on his no-match list even though the “Driver_Hist”
table indicated they had an unexpired, DMV-issued ID. (Doc. 391 at 14;
PI. Ex. 891 at 14 n.26.) By using the “Driver-Hist” table, Dr. Stewart
was able to make additional matches. (PI. Ex. 891 at 14 n. 26.) A
substantial number of additional matches were able to be made on account
of the “refined matching criteria.” The updated criteria reduced the
size of the no-match list by 47,837 (272,700 — 224,863). (Pl. Ex. 891
at 19 (tbl. 11).) By race, the updated criteria reduced the number of
African Americans on the no-match list by 14,988 (98,458 — 83,470). As
a percentage of registered voters, this reduced the percentage of African
Americans who could not be matched from 6.8% to 5.7%. (ld.) As for
whites, the refined criteria permitted 28,876 (145,220 — 116,344) whites
to be matched. (Id.) That reduced the percentage of whites who could
not be matched from 3.2% to 2.5%. (1d.)
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that 224,863 (3.5%) registered North Carolina voters could not be
matched to having an acceptable ID. (ld.) Thus, SL 2015-103’s
expansion of acceptable IDs (driver’s licenses and non-operator’s
IDs that have been expired for less than four years) and Dr.
Stewart’s refinement of his matching criteria reduced the size of
the no-match list by 173,108 voters. (Id. at 14 n.26, 19 (tbl.
11); PIl. Ex. 242 at 50 (tbl. 11).) By race, Dr. Stewart found
that 83,470 (5.7%) African Americans could not be matched to a
qualifying ID, compared to 116,344 (2.5%) whites.* (PI. Ex. 891
at 19 (tbl. 11).)

In sum, Dr. Stewart was able to match 94.3% of African
American registrants, 97.5% of white registrants, and 96.5% of all
registrants to a qualifying ID. (l1d.)

Dr. Stewart’s matching analysis 1In this case differs
materially from his analysis i1In the DO0J’s attempt to block
preclearance of South Carolina’s voter photo-ID law, which also
includes a reasonable impediment exception. (Doc. 408 at 60-61.)
First, because South Carolina’s voter registration database
contained a unique identifier — the voter’s full SSN (“SSN9”) -—
his results were more precise and were not based on the multiple
“sweeps” of the lists that were necessary here. (ld. at 28-29.)

Second, he did not include “inactive” voters In his South Carolina

5 Dr. Stewart did not include Hispanics as a separate group in his no-
match analysis. (Pl. Ex. 891 at 19 (tbl. 11).)
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no-match analysis because, in his view, they were less “likely to
vote in the future” and more likely to “soon . . . be moved to
“archived” status,” (id. at 21-22), but he did here.% This
significantly iIncreased the size of the no-match list in this
case.>6

Despite breaking his results down by active and inactive
voters in his first no-match list, Dr. Stewart omitted it from his
December 2015 report even though he had apparently done the
analysis. (Pl. Ex. 891; Doc. 408 at 138.) However, after cross-
examination at trial, he produced an additional exhibit with the
no-match results. (Pl. Ex. 1063.) Dr. Stewart found that 151,005
(2.6%) active voters could not be matched to a qualifying ID.
(Id.) By race, 60,312 (4.8%) African American active voters could
not be matched to a qualifying ID, compared to 73,143 (1.8%)
whites. (Id.) Thus, Dr. Stewart was able to match 95.2% of

African American active voters, 98.2% of white active voters, and

5 Both States define an “inactive” voter substantially the same. (Doc.
408 at 66.) In both States, an inactive voter can present at the polls
and vote if certain conditions are satisfied. (ld. at 131-32.) Dr.
Stewart’s primary reason for including inactive voters here, despite
excluding them in South Carolina, is that they are, regardless of status,
registered voters and are able to vote. (Id. at 156-57.)

56 There is an additional distinction between Dr. Stewart’s no-match
analysis in South Carolina and here. In South Carolina, Dr. Stewart
excluded individuals that were flagged as having received a license 1in
another State on the logic that they were less likely to be a resident
of South Carolina. (Doc. 408 at 46-47, 90-91.) Here, however, Dr.
Stewart permitted such persons to appear on the no-match list. (ld. at
90-91.)

86

Case 1:'13-cv-00658-TDS-IJEP Document 439 Filed 04/25/16 Paae 92 of 485



97.4% of all active voters.

The comparison between Dr. Stewart’s North Carolina and South
Carolina analyses is telling. As noted above, even though Dr.
Stewart had a unique identifier in South Carolina, he matched a

higher percentage of active and i1nactive voters in North Carolina

than he did active voters in South Carolina (96.5% in NC vs. 93.3%
in SC). (PI. Ex. 891 at 19 (tbl. 11); Def. Ex. 504 at 36 (tbl.
4).)5% This is true when broken down by race (94.3% of African
Americans in NC vs. 90.5% in SC; 97.5% of whites in NC vs. 94_.5%
in SC). (Id.) The magnitude of the difference only becomes more
pronounced when the percentage of active voters matched in North

Carolina i1s compared to the percentage of active voters matched iIn

57 At trial, Defendants used exhibit 504 to make the comparison to South
Carolina, without objection. Dr. Stewart’s no-match analysis iIn that
exhibit was limited to South Carolinians who could be matched to having
a “valid driver’s license/ID” card. (See Def. Ex. 504 at 36 (tbl. 4).)
It did not include other acceptable forms of ID. (Id.) Dr. Stewart
later supplemented this analysis with a no-match list that took iInto
account “military IDs and passports.” (See Def. Ex. 311 at 33 (tbl.
11).) Even though a copy of Defendants’ exhibit 311 was given to the
court, it does not appear to have been moved into evidence. So, the
court does not rely upon it. It bears noting for the sake of
comprehensiveness, however, that Dr. Stewart’s updated no-match list
from South Carolina (reflected in Defendants” exhibit 311) nevertheless
exceeds his December 2015 no-match list for North Carolina. After taking
other acceptable forms of ID into consideration, Dr. Stewart was able
to match 94.8% of active South Carolina voters (compared to 96.5% of
active and inactive voters in NC), including 91.7% of African Americans
(compared to 94.3% in NC) and 96.1% of whites (compared to 97.5% in NC).
(See Pl. Ex. 891 at 19 (tbl. 11)); Def. Ex. 311 at 33 (tbl. 11).) Of
course, as noted herein, the magnitude of the difference only becomes
more pronounced when the percentage of active voters matched in North
Carolina is compared to the percentage of active voters matched in South
Carolina, which is the more apples-to-apples comparison. (See Pl. Ex.
1063; Def. Ex. 311 at 33 (tbl. 11).)
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South Carolina, which i1s the more apples-to-apples comparison
(97.4% in NC vs. 93.3% in SC.). (Pl. Ex. 1063; Def. Ex. 504 at 36
(tbl. 4).) This, too, is true when broken down by race (95.2% of
African Americans in NC vs. 90.5% 1n SC; 98.2% of whites in NC vs.
94.5% in SC). (l1d.) Notably, the percentage of matched voters in
North Carolina exceeds the data relied upon by the three judge
panel that upheld the South Carolina law.58

To be sure, Dr. Stewart’s no-match list purports only to note
the lack of a match; it does not equate to lack of a qualifying
ID. Even if this court were to assume that everyone on Dr.
Stewart’s December 2015 no-match list lacks a qualifying 1D,
however, the data suggest that the number who would wish to vote,
and thus use the reasonable impediment exception, will be very
low. As noted above, the SBOE removed 52,765 individuals from Dr.
Stewart’s list of 224,863 voters as part of its list maintenance

and address validation process and sent the 172,098 remaining

58 Despite the data provided by Dr. Stewart and the racial disparities
that existed in ID possession, the three-judge panel in South Carolina
V. United States, 898 F. Supp. 2d 30, 40 (D.D.C. 2012), precleared South
Carolina’s voter-1D law under 8 5 of the VRA in light of i1ts reasonable

impediment exception. Perhaps recognizing that the reasonable
impediment exception made the exact number of individuals without
qualifying ID less critical, the court relied on ballpark figures. |Id.

It found that “about 95% of South Carolina registered voters,” and
“[a]jbout 96% of whites and about 92-94% of African Americans,” had
qualifying 1ID. Id. Even under the analysis of Dr. Stewart, the
percentage of matched voters in North Carolina exceeds those matched and
relied upon by the three judge panel (96.5% to “about 95%; 97.5% to
96%; 94.3% to “[a]bout 92-94%). 1d.; (PIl. Ex. 891 at 19 (tbl. 11)).
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individuals a mailing asking whether or not they have qualifying
ID. (Def. Ex. 511 at 16-17.) Defendants’ expert, Janet Thornton,
Ph.D., a labor economist and applied statistician,® performed an
analysis of the voting history of those 172,098 individuals. (ld.
at 18 (tbl. 6).) She found that 69.8% had not voted in 2012 or

2014 and that 39.5% had never voted. (1d.) Broken down by

election, 92.6% did not vote in the 2012 primary, 72.1% did not

vote i1n the 2012 presidential election, 96.3% did not vote in the

2014 primary, and 87.8% did not vote in the 2014 midterm. (Id.
(tbl. 7).)

As of December 30, 2015, 45,692 of the SBOE’s mailings had
been returned to the SBOE; 38,815 of those were undeliverable,
(id. at 17), and 4,992 stated they already had a qualifying ID,
(id. at 18 (tbl. 6)). Although these respondents do not reveal
how many of the “undeliverable” or *“non-responses” lack qualifying
ID, the data show that these respondents behave much more like
normal voters than the no-match list as a whole. For example,
only 30.1% of those who said they have qualifying ID did not vote
in the 2012 presidential election. (d. (tbl. 7).) This 1is
consistent with the turnout of that election, where 67.2% of

registered African Americans, 60.4% of registered whites, and

5 Dr. Thornton was proffered ‘“as an expert in the field of economic and
applied statistical analysis.” (Doc. 338 at 92.) Plaintiffs did not
object to Dr. Thornton’s data analysis and statistical analysis. (lId.
at 93.)
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60.9% of all registered voters voted. (Pl. Ex. 242 at 161 (App’Xx
Ud-)

Defendants” expert, M.V. Hood, 111, Ph.D., Professor of
Political Science at the University of Georgia,® provided a glimpse
into the likely prevalence of reasonable impediment voting by
providing data from South Carolina, the only other State to offer
that option. In the 2014 general election, of 1,195,741 votes
cast, 131 reasonable impediment affidavits were completed.® That
constitutes 1.1 reasonable impediment affiants for every 10,000
voters. (Def. Ex. 500 at 2.) Of course, the 2014 election was
not a presidential election, and North Carolina has substantially
more voters than South Carolina. (Pl. Ex. 242 at 161 (App’x U).)
However, there is simply no evidence in this case to suggest that
more than a fraction of a percent of voters will rely upon the
reasonable impediment exception.

Further, the characteristics of individuals on Dr. Stewart’s
no-match list raise serious questions about its reliability. For

example, those on Dr. Stewart’s no-match list were far more likely

60 Dr. Hood was proffered as an expert “in the field of American politics

[and] the areas of electoral politics, racial politics, southern
politics, and election administration” without objection. (Doc. 339 at
56-57.)

61 Dr. Hood acquired data from every county in South Carolina except
Spartanburg County. (Doc. 410 at 234-35.) He requested the data but
was told i1t did not exist. (Id.) If any reasonable impediment affidavits
were completed iIn that county, they are not reflected in Dr. Hood’s
analysis.
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not to have included the last four digits of their SSN (*“SSN4’”) on
their registration: 59.4% of those on the no-match list were
missing their SSN4, compared to 14.6% of registered voters. (Def.
Ex. 511 at 12 (tbl. 1).) 1t may be that those who do not include
their SSN4 are less likely to have an ID. But another at least
equally plausible explanation is that North Carolina’s voter
registration form did not ask for a registrant’s SSN4 prior to
2004, and even today the information is not required. (Doc. 408
at 116.) Half of Dr. Stewart’s no-match list registered before
2004. (Doc. 416 at 40.) As Dr. Thornton testified, ‘““the fewer
types of information there are to compare, the less likely it is
to find potential matches.” (Def. Ex. 511 at 11.) At least nine
of Dr. Stewart’s sweeps used SSN4 as a data field. (PI. Ex. 242
at 29 (tbl. 3).)

Dr. Thornton credibly identified several problems affecting
the reliability of Dr. Stewart’s methodology. This court will not
set forth every criticism herein, but here are the more significant
ones. Most relevant, Dr. Thornton questioned whether Dr. Stewart
had done sufficient manual review of his results to ensure
accuracy. (Doc. 416 at 64, 86.) Dr. Thornton has done database
matching of DMV records for private sector clients in the past and
asserted that she and her staff spend hundreds of hours on manual
review. (ld. at 64.) Dr. Stewart did not perform a manual review

of his December 2015 no-match report, but he did perform an
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“informal review” of his initial no-match list. (Doc. 408 at 103,
105.) OF the 397,971 individuals on the no-match list, Dr. Stewart
extracted fifty for manual review. (Id. at 104.) As part of
this review, he looked for common typographical errors and
mistakes. (Id. at 103-04.) He identified 10-15% false negatives
- where the computer did not match an individual but the voter
nevertheless has an acceptable ID In the databases. (1d. at 27,
104.) Dr. Stewart considered this to be an acceptable degree of
error. (ld. at 104.) By contrast, in looking for false positives
— the computer makes a match even though a voter did not have an
acceptable ID in the databases — Dr. Stewart and his research
assistant manually reviewed 100 individuals for each sweep. (ld.
at 137, 153; Pl. Ex. 254 at 15-17.) As a result, Dr. Stewart
manually reviewed 3,600 individuals for false positives, but only
fifty individuals for false negatives. (Id. at 153-54.)

Dr. Thornton also criticized the fact that Dr. Stewart did
not have actual access to the federal databases he used for
matching. (Doc. 416 at 97.) Rather, he was forced to give
instructions to the federal agencies and let them run the sweeps.
(Doc. 408 at 21.) The federal databases included information on
the possession of passports and veteran IDs. (1d.) The problem,
according to Dr. Thornton, 1is that database matching is an
iterative process in which you i1dentify criteria for sweeps by

working with the database. (Doc. 416 at 96-97.) Without access
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to the database, she claims, 1t is difficult to determine what
number and type of sweeps should be conducted. (Id.)
In sum, Dr. Stewart’s no-match list is itself only an estimate

of how many voters lack qualifying ID in North Carolina.® (See

62 Plaintiffs claim Dr. Stewart’s first and second no-match analyses
underestimate the true number of voters who lack usable 1D because they
count voters with suspended licenses as matches. (Doc. 419 at 26.)
North Carolina’s voter-ID law does not contemplate whether suspended
licenses are acceptable for voting. See N.C. Gen. Stat. 8 163-166.13.
It 1s not possible to tell whether a DMV ID is suspended just by looking
at it. However, North Carolina law prohibits possession or display of
any “driver’s license, learner’s permit, or special identification card”
that the individual knows to be canceled, revoked, or suspended. Id.
8§ 20-30(1). In Dr. Stewart’s initial no-match analysis, he accounted
for suspended licenses. (PI. Ex. 256 at 2 (revised tbl. 11).) When Dr.
Stewart counted suspended licenses as qualifying 1D, he was not able to
match 397,971 individuals. (1d.) When he did not count suspended
licenses as qualifying ID, he was not able to match 653,995 individuals.
(Id.) Dr. Stewart has not provided an analysis of suspended licenses
in his most recent no-match report, which he calls his “best estimate.”
(See Pl. Ex. 891; PI. Ex. 408 at 52.) Accordingly, while Dr. Stewart’s
prior analysis suggests the number of individuals with a suspended
license may be sizable, this court has no current estimate of that
number . This court cannot simply assume that Dr. Stewart’s prior
analysis 1s correct because, In addition to updating his matching to
account for expired licenses under SL 2015-103, Dr. Stewart substantially
“refined” his matching criteria between his first and second report.
(See Doc. 408 at 41-43; Pl. Ex. 891 at 19 (tbl. 11).) Dr. Stewart did
not include this refined matching criteria In his initial no-match
analysis, but it has made a substantial difference in his most recent
analysis. (PI. Ex. 891 at 19 (tbl. 11).) For example, without the
refined criteria (which came in part from Defendants), 272,700
individuals would have been on Dr. Stewart’s no-match list. (1d.) With
the refined analysis, which Dr. Stewart “agree[s]” was necessary, (Doc.
408 at 42), 224,863 individuals are on the most recent no-match list
(47,837 fewer), (Pl. Ex. 891 at 19 (tbl. 11)). Moreover, South Carolina
also prohibits the possession or display of “any canceled, revoked,
suspended, or fraudulently altered driver’s license or personal
identification card.” S.C. Ann. Code. 8§ 56-1-510. Yet there is no
indication that the court considered suspended licenses as non-
qualifying ID in its analysis. See South Carolina, 898 F. Supp. 2d at
40. An apples-to-apples comparison to South Carolina would not exclude
suspended licenses from consideration. In any case, those with suspended
licenses are eligible for a no-fee voter 1D, and the fact that they
previously had a DMV-issued ID strongly suggests they have the materials
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Doc. 408 at 44.) There 1s reason to believe that that it
substantially overestimates the number of registrants who lack
qualifying ID. (Id. at 117 (Dr. Stewart, stating that “it’s
possible that there i1s an overestimate” in the no-match list).)
But even under Dr. Stewart’s estimate, the percentage of North
Carolinians who could not be matched to a qualifying ID is less
than in South Carolina. |In addition, the voting history of those
on the no-match list and the evidence of reasonable 1mpediment
voting in South Carolina suggest that only a fraction of the small
fraction of individuals who lack qualifying ID will cast a ballot
under the reasonable impediment exception. This is not because
these voters will be deterred by the ID requirement; i1t 1s because
they did not vote at a significant rate before the requirement
existed, even iIn high turnout elections. As noted below, this has
important implications for the feasibility of administering the
reasonable impediment provision, as the data suggest that poll
workers are not likely to encounter an overwhelming number of such

voters.

and resources necessary to acquire one. (See Doc. 419 at 49 n.18.)
Additionally, it is not even necessary for these individuals to actually
acquire a no-fee voter 1ID. IT an individual follows the law and
surrenders his license (so he no longer ‘“possesses” it), then he can
vote under the reasonable impediment exception so long as he has an
impediment to acquiring the voter ID (lack of qualifying documents,
etc.). An individual who lost his suspended license would also be
eligible to vote under the reasonable impediment exception. See N.C.
Gen. Stat. § 163-166.15(e)(L)F.
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e. Availability of the Reasonable Impediment
Exception

Voters who do not have a qualifying ID retain the opportunity
to vote through the reasonable impediment exception. Those so
voting must complete the following process.

When voters present to vote, the first election worker they
will encounter i1s the greeter. The greeter’s job i1s to “[p]rovide
preliminary guidance to voters on voting procedures, [p]rovide
information on acceptable photo 1D, [a]sk voters to remove their
ID from their wallets or purses prior to presenting to the check-
in station . . . [a]nd provide confidence and reassurance that all
voters will be given the opportunity to cast a ballot.”% (Def.
Ex. 551 at 9.)

Voters will next move to the check-in station. The first
question election workers will ask the voter at the check-in
station is whether the voter has acceptable photo ID. (Doc. 412-
2 at 7.) If the voter does not, the election worker completes a
“Help Referral Form” and refers the voter to the Help Station.
(Id. at 8.) The Help Referral form contains the voter’s name,
registration number, address, and reason for referral. (1d.) This
permits the person at the Help Desk to understand why the voter is

being referred to them. (Id.) The Help Station existed long

63 If the county wishes, the greeter can also “complete help referral
[forms] and route voter[s] to [the] Help Station.” (Def. Ex. 551 at 9.)
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before the reasonable i1Impediment exception was created, and it
serves to assist any voter who has an issue that may prevent him
from casting a regular ballot. All provisional voters, including
OOP voters, are referred to the Help Station. (See id.)

Once at the Help Station, the voter lacking photo ID must be
informed of all alternative voting options available. (Doc. 412-
3 at 12.) Voters who have a qualifying photo ID but forgot it or
those who do not have ID but wish to acquire it prior to the
canvass can cast a provisional ballot that will be counted so long
as the voters present a qualifying ID at their CBOE by noon on the
day before the county canvass. (ld.; Doc. 412-4 at 2.) Voters
who choose this option do not complete a reasonable iImpediment
declaration. Voters who subjectively believe a reasonable
impediment prevented them from acquiring ID are entitled to vote
under the reasonable impediment exception. (Doc. 424-4 at 2.)
Both of these options are available throughout early voting and on
Election Day. (Doc. 412-3 at 14.) Finally, voters can request an
absentee ballot at the early-voting site up until the deadline for
doing so (a week before Election Day). (Id. at 13-14.)

Voters who elect to vote under the reasonable impediment
exception must complete a two-step process at the Help Station.
First, they must complete a provisional voting application
(“PVA™). (Def. Ex. 546 at 3.) This form is not unique to

reasonable impediment voters and must be completed by all voters
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casting a provisional ballot. (Id. (Ex. 1).) The top of the PVA
is labeled “Voter Registration/Update Form” and in substance asks
for the information the voter would have provided when they
registered. (1d.) At polling places with electronic poll books
(i.e., all early-voting sites), this part of the form will be pre-
populated automatically by the electronic equipment and will not
need to be completed by the voter. (Id. at 3.) The middle part
of the PVA i1s labeled “Voter’s Affirmation of Eligibility to Vote.”
(d. (Ex. 1).) This section contains in substance the same
attestation to vote that every voter casting a ballot, including
those casting regular ballots, must complete. (lId. at 3; see PI.
Ex. 1056.) Reasonable impediment voters, like all other voters,
will need to sign the attestation that they are otherwise
authorized to vote. (Def. Ex. 546 at 3.) The bottom portion of
the PVA asks voters to indicate the reason they are voting
provisionally. (ld. (Ex. 1).) For those without photo ID, this
part of the PVA will pre-populate “to indicate the provisional
voting reason is “No Acceptable ID.”” (ld. at 3.) In addition to
checking an acknowledgment that they were provided alternative
voting options, (Doc. 412-4 at 9), the voter will “only [need] to
sign the application,” (Def. Ex. 546 at 3). The election official
will need to sign the form at the bottom of this box. (ld. (Ex.
1).) Voters can receive assistance from election officials at the

Help Station in completing the PVA. (lId. at 3.)
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Second, reasonable impediment voters must complete a
reasonable impediment declaration (“RID”’). The RID comes in two
forms: the “pre-printed” version and the *“SEIMS-generated”
version. (Id. at 3.) As the names would suggest, the SEIMS-
generated form 1i1s printed at the Help Desk after certain
information from the SBOE’s registration database (“SEIMS™) is
pre-populated into the form, whereas the “pre-printed” version is
printed before the voter presents.

With regard to the pre-printed version, the top of the form
is to be completed by the election official and includes
information such as “[l]Jocation voted.” (Id. (Ex. 2).) Moving
down the form, the next box iIs to be completed by the voter and
asks for the voter’s name, email address, phone number, date of
birth, and SSN4. (ud.) The next box 1is labeled *Voter’s
Declaration of Reasonable Impediment.” (l1d.) Voters must declare
that they ““suffer from a reasonable Impediment that prevents [them]
from obtaining acceptable photo identification.” (Id.) The form
then asks the voter to list the impediment(s) he suffers. (1d.)
The form contains template boxes for the following Impediments:
“Lack of transportation”; “Lack of birth certificate or other
documents needed to obtain photo ID”; “Work schedule”; “Lost or
stolen photo ID”; “Disability or illness”; “Family
responsibilities”; “Photo ID applied for but not received”; and

“State or federal law prohibits . . . listing [the] impediment.”
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(Id.) If any one of these applies, the voter need only check the
appropriate box, although a voter may check all that apply. (ld.
(““My reasonable impediment is due to the following reason(s).”).)
No further explanation 1s required. (1d.) IT none of these
reasons applies or the voter wishes to be more specific, there is
also a box for “other reasonable impediment” followed by a line
where the voter can explain the impediment. (l1d.)

Below the statement of impediment, the voter is asked to check
one of three options indicating which alternative identification
document or information he is providing. (1d.) The first box is
to be checked 1T the voter has provided his SSN4 and date of birth.
(1d.) If the voter already provided this information in the top
of the RID, he need only check the box. (ld.) The second box is
to be checked i1If the voter is presenting a HAVA document showing
his name and address. (ld.) The HAVA documents that qualify are
listed, and the voter need only check which applies. (1d.) They
include ““a current utility bill; bank statement; government check;
paycheck; or other government document.” (1d.) The “other
government document” option provides a line where the voter can
write in the applicable document. (1d.) The third box iIs to be
checked i1f the voter has provided his voter registration card.
(Id.) Finally, if the voter fails to “provide any alternative
identification document or information,” there is a box for the

election official to check. (1d.) The final portion of the pre-
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printed RID requires the voter to attest that i1t has not been
completed “fraudulently or falsely.” (l1d.)

The SEIMS-generated version of the RID is substantively the
same as the pre-printed form, but differs in the following ways.
(Id. (Ex. 3).) First, instead of only asking for the voter’s name,
email address, phone number, date of birth, and SSN4, the form
contains the “Voter Registration/Update Form” box that appeared on
the PVA. (l1d.) This form contains more voter information than is
required on the pre-printed form, but the iInformation is pre-
populated by the computer so the voter does not need to complete
it. (Id. (Exs. 2, 3).) Second, the portion addressing the
statement of reasonable impediment (where the voter checks which
impediment applies) and proof of identity (where an alternative
identification document or information 1is provided) contains
smaller typeface. (Id. (Ex. 3).) As with the pre-printed version,
the voter must attest that the form has not been “fraudulently or
falsely” completed. (1d.) In sum, the SEIMS form offers the
benefit of pre-population, while the pre-printed form offers the
benefit of larger print. (Id. (Exs. 2, 3).) To compensate for
the absence of pre-population, the pre-printed form requires less
voter information than the SEIMS-generated form. Voters can
receive assistance from election officials at the Help Station in
completing either version of the RID. (ld. at 3.)

The final document the voter will receive from the poll worker
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iIs the provisional voter instructions. This form, which is
provided to all provisional voters, gives the voter the information
necessary to determine whether his vote was counted. (Doc. 412-4
at 13.)

Plaintiffs concede, as they must, that the reasonable
impediment exception ameliorates the burden of the photo-ID
requirement for some voters. Plaintiffs nevertheless claim that
the reasonable impediment process places a discriminatory burden
upon African Americans and Hispanics. They claim that members of
these groups are (1) more likely to lack qualifying photo ID (and
thus need the reasonable impediment exception) and (2) more likely
to struggle in completing the RID.

African Americans are more likely to lack qualifying ID and
thus elect to use the reasonable impediment exception. As noted
above, Dr. Stewart’s no-match results do not establish how many
North Carolinians lack qualifying photo ID. However, regardless
of the actual number, it is more likely than not that racial
disparities exist in the population that lacks qualifying photo
ID. In each of the SBOE”’s four no-match analyses, African
Americans were less likely to be matched to a qualifying ID. (PI.
Ex. 891 at 4, 6.) In addition, African Americans have
disproportionately been on the no-match list in each of Dr.
Stewart’s no-match analyses. (Id. at 13 (tbl. 7), 19 (tbl. 11).)

In fact, the evidence shows that racial disparities grow as the
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no-match list becomes smaller. (Id.) Similar disparities have
been found in Georgia and South Carolina. (Id. at 8-9.) Further
corroborating the results in North Carolina, Dr. Stewart has
presented studies showing racial disparities in ID possession
nationwide. (Id. at 9.) Dr. Stewart claims that he has yet to
find a combination of acceptable IDs that will eliminate the
disparities 1iIn photo-ID possession. (Doc. 408 at 159-60.)
Accordingly, this court finds that, whatever the true number of
individuals without qualifying IDs, African Americans are more
likely to be among this group than whites.

The second part of Plaintiffs” argument i1s less clear and
turns on whether the reasonable iImpediment exception sufficiently
ameliorates any alleged burden arising from disparities in photo
ID possession. Plaintiffs make several arguments for why this is
not the case.

Plaintiffs Tirst express concern over the fact that
reasonable impediment declarants will be provided provisional
ballots. As Plaintiffs 1indicate, although HAVA requires
provisional ballots to be given to voters In certain circumstances,
it only requires those ballots to be counted “in accordance with
State law.” 52 U.S.C. § 21082(a)(4). But the problem with
Plaintiffs” argument is two-fold. First, it 1s in conflict with
Plaintiffs” position at trial in July 2015, where they advocated

for OOP provisional ballots on the grounds that they ameliorate
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burdens. (Doc. 346 at 90-94); see South Carolina v. United States,

898 F. Supp. 2d 30, 42 (D.D.C. 2012) ([T]he Supreme Court
characterized provisional ballots as curing problems and
alleviating burdens, not as creating problems and i1mposing
burdens.”). Second, with vregard to reasonable i1mpediment
declarants, North Carolina law provides for counting their
ballots. Despite the provisional 1label, North Carolina law
provides that ballots cast under the reasonable iImpediment
exception must be counted so long as (1) an acceptable alternate
form of i1dentification can be verified (SSN4 and date of birth,
etc.) and (2) the stated reason i1s not factually false, merely
denigrating to the ID requirement, or obviously nonsensical. N.C.
Gen. Stat. § 163-182.1B(a).-

Plaintiffs next claim the State’s educational efforts have
not been sufficient to make voters, especially minority voters,
aware of i1ts availability. This court addressed the sufficiency
of the State’s educational efforts in its denial of Plaintiffs’
motion to preliminarily enjoin i1mplementation of the 1D
requirement in the March 2016 primary. (Doc. 383.) Defendants
have updated those efforts, as noted above, and the State’s
educational efforts have continued and increased since the
preliminary injunction decision was issued.

Plaintiffs” primary witness on the sufficiency of the State’s

educational efforts was Barry Burden, Ph.D., Professor of
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Political Science at the University of Wisconsin-Madison.% Dr.
Burden opined that the public is not sufficiently informed about
the reasonable impediment exception. (Pl. Ex. 889 at 4.) Dr.
Burden has done no study of North Carolinians”’ knowledge of the
exception. (Doc. 407 at 82.) |Instead, he relies upon surveys
from other States, including Wisconsin and Pennsylvania, none of
which has a reasonable impediment exception or experienced North
Carolina’s education effort. (Id.) These studies are plainly
unhelpful. Dr. Burden also cites the nationwide Survey on the
Performance of American Elections, which in 2014 found that 8% of
whites and 14% of African Americans and Hispanics cited not having
“the right kind of ID” as a factor iIn why they did not vote. (PI.
Ex. 889 at 6.) But only one State in that survey — South Carolina
— had a reasonable impediment exception. (Doc. 407 at 83-84.) 1If
such data exist, Dr. Burden has not broken them down for South
Carolina. (Id.; Pl. Ex. 889 at 6.) This court thus lacks any
data on voter knowledge of the reasonable impediment exception iIn
South Carolina. (Doc. 407 at 83-84.) Further, Dr. Burden did not
perform any study comparing North Carolina’s education and
training efforts to the education and training efforts iIn the

States studied. (ld. at 81.) In short, there is no reliable

64 Dr. Burden was proffered without objection as an expert in the analysis
of election laws and administration and their effect on voter behavior.
(Doc. 331 at 69.)
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evidence on which to credit Dr. Burden’s opinion that North
Carolinians are unaware of the reasonable iImpediment exception.
What 1s apparent, as described more fully above, is that North
Carolina’s voter outreach and education efforts pertaining to the
voter-ID requirement and its reasonable impediment exception have
been substantial.

Plaintiffs next argue that the reasonable Impediment process
requires a high degree of literacy and is intimidating. Dr. Burden
concluded that, even as amended, “the photo ID provision remains
burdensome on voters in North Carolina, more so for African
Americans and Latinos than for whites.” (Doc. 407 at 42-43.) To
reach this conclusion, Dr. Burden relied on what he calls the
calculus of voting.® (Id. at 44.) This framework centers on the
idea that there are costs and benefits to voting. (Id.) The State
controls some costs, such as the ease of using certain voting
mechanisms. (ld. at 45.) |In Dr. Burden’s view, however, the State
does not control any of the benefits of voting. (ld.) Because
Dr. Burden does not consider the benefits of voting, he
consequently fails to meaningfully engage the voter’s propensity
to vote. Although it speaks of costs and benefits, Dr. Burden’s

analysis is in effect reduced to the following two questions: (1)

6 Dr. Burden also relied on a second framework centered on the role that
habit plays in voting behavior. (Doc. 407 at 48.) In Dr. Burden’s
view, North Carolina voters were habituated to not providing ID. (ld.)
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did the State iIncrease the cost of voting and, 1f so, (2) was the
increased cost justified? (See i1d. at 53.) For example, Dr.
Burden cites a State’s imposition of a registration requirement —
found in virtually all States — as a burden on voters, but sustains
It because of its “compelling State interest.” (1d. (*Mandating
voter registration at one point became sort of obvious reform for
many states. That was a new restriction, but it had a strong
motivation behind 1t.”).)

Dr. Burden’s conclusion that the reasonable i1mpediment
exception does not sufficiently ameliorate the alleged burden from
SL 2013-381 i1s i1n part based on his belief that the paperwork and
process for the exception will deter low literacy individuals, who
are disproportionately African American and Latino. (PI. Ex. 889
at 3, 6.) This opinion is without support. Dr. Burden is not an
expert In literacy. Accordingly, he has not offered a review of
the applicable forms or an opinion as to what level of literacy
would be required to complete the reasonable impediment process.
In sum, Dr. Burden’s testimony was of limited practical assistance
to the court, as i1t was heavy on theory and light on facts.

Plaintiffs also offered the testimony of several fact
witnesses who work with low literacy individuals.

Ashley Lasher 1i1s the Executive Director of the Literacy
Counsel of Buncombe County, North Carolina. (Pl. Ex. 1050 at 8.)

The Literacy Counsel’s mission is to “iIncrease comprehensive
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literacy and English [language skills through specialized
instruction by trained tutors and access to literacy resources.”
(Id. at 11.) The group offers two adult literacy programs to
adults i1n western North Carolina: an English-as-a-second-language
course serving about 250 students per year, 85-90% of whom are
Spanish-speaking; and an adult education class for low literacy
individuals whose first language is English, which serves about
fifty students per year split equally between African Americans
and whites. (Id. at 44-46.) Ms. Lasher is not a literacy expert,
nor does she work directly with students. (Id. at 11, 14.)
Instead, her role is to manage the organization, provide oversight,
and participate in fundraising efforts. (Id. at 11.) Plaintiffs
sought to have her opine on the ability of the group’s students to
navigate a draft of the SEIMS-generated version of the RID. (Id.
at 62-65.) Plaintiffs did not tender or qualify Ms. Lasher as an
expert, nor did they lay adequate foundation for Ms. Lasher to
provide lay opinion testimony based upon her personal knowledge
and perception. Fed. R. Evid. 701. 1In fact, her testimony made
clear that her opinions were not based on her personal knowledge
and perceptions, but on the personal knowledge and perceptions of
her organization’s program directors, who were not available for

cross examination.® Consequently, Ms. Lasher’s opinions are not

66 Ms. Lasher did not review the form with any of the organization’s
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admissible, but, even i1f they were, this court would not find them
helpful.

Michelle Kennedy is the Executive Director of the Interactive
Resource Center (“IRC”) in Greensboro, North Carolina. (Doc. 409
at 82.) The IRC provides a series of services to the homeless or
likely-to-be-homeless population. (Id. at 82-83.) One such
service involves assisting the homeless iIn document recovery and
acquiring ID. (Id. at 83-84.) Ms. Kenney testified that ID is
critical to the ability for homeless individuals to transition
back to self-sufficiency. (Id. at 85.) Unfortunately, due to the
nature of their living circumstances, homeless individuals are
more likely to lose their ID once it is acquired. (Id.) Ms.
Kennedy estimates that 90% of the individuals the IRC serves are
African American. (Id. at 84.) With regard to the RID, Ms.

Kennedy was concerned about the form’s request for residential

students, nor does she regularly review forms for level of difficulty.
(PI. Ex. 1050 at 65, 69.) Instead, she reviewed it with her
organization’s program directors, who conduct intake assessments, and
sought to give her opinion based on that. (ld. at 69, 76-77.) Based
on her fTeedback from the directors, she claimed that the reasonable
impediment form requires a higher level of vocabulary, the small font
would make it more difficult for lower literacy readers, and low literacy
individuals might be fearful in completing the form in light of the fact
that it’s a felony to “fraudulently or falsely” complete it. (ld. at
62-65.) Ms. Lasher was not aware that reasonable impediment declarants
can receive assistance in completing the necessary forms from either a
poll worker or a person of their choice. (Id. at 38.) In any event,
she testified that many of the organization’s low literacy students have
significant coping skills that frequently consist of acquiring the
assistance of trusted family members or friends in completing documents.
(Id.) She attributed the fact that many of the organization’s students
are registered to vote to this coping ability. (Id.)
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address and 1ts warning that fraudulently or falsely completing it
is a felony. (Id. at 100-01.) Even though the IRC’s *“guests” use
the IRC’s address in applying for ID and in registering to vote,
(id. at 109-11), she was concerned that a *“vett[ing]” of that
address “would show . . . that [it’s] a commercial address and,
therefore, not a residence,” (id. at 100). Ms. Kennedy was also
concerned that many of the IRC’s guests would not know theilr SSN4.
(ld. at 99.)

Maria Unger Palmer is a plaintiff in this case and has
extensive experience 1in get out the vote (*GOTV”) efforts,
including efforts targeting Hispanics. (Doc. 410 at 7-8.) In her
future outreach efforts, Ms. Palmer does not plan to use the
reasonable impediment exception because she believes 1t 1is
intimidating and “requires a high level of literacy.” (ld. at
12.) She i1s not a literacy expert but “was a schoolteacher and a
school principal and trained [individuals] in testing.” (lId. at
25.) Although Ms. Palmer has volunteered as a translator at the
polls In the past, she says State-provided interpreters are not
available. (1d. at 14.) Without an interpreter, she believes,
many low literacy Hispanic voters will not have the literacy skills
to complete the reasonable impediment process. (ld. at 14-15.)

Examination of the reasonable impediment voting process and
the process of other voting mechanisms reveals that the concerns

of these fact witnesses are not well-founded. Every North Carolina
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county uses electronic poll books during early voting. (ld. at
90; Doc. 414 at 123.) Many, but not all, also use electronic poll
books on Election Day. (Doc. 410 at 90.) Where electronic poll
books are used, the PVA (step 1) and the SEIMS-generated version
of the RID (step 2) will pre-populate with the voter’s registration
information, including residential address. (See Doc. 546 at 3.)
This means that i1f an IRC guest were to use the IRC’s address when
registering to vote, that address will pre-populate i1nto the
residential address field on both forms. (See i1d.) Those who
present at one of the voting locations without electronic poll
books can complete the pre-printed version discussed above. (See
1d. (Ex. 2).) This version features larger print and requires
less information from the voter. (See id.) Further, in completing
either form, voters can receive assistance from any person of their
choosing,® except “their employer or their union representative.”

(Doc. 414 at 138-39.) If the voter does not have anyone to assist

67 pPlaintiffs contend that N.C. Gen. Stat. 8 163-166.8, which is entitled
“Assistance to voters,” prohibits the type of assistance for reasonable
impediment voters that Director Strach says will be provided. (See Doc.
414 at 185-89.) This i1s incorrect. That statute applies to persons
qualified to vote who need “assistance with entering and exiting the
voting booth and in preparing ballots” and provides that a voter “who,
on account of illiteracy, is unable to mark a ballot without assistance”
“Is entitled to assistance from a person of the voter’s choice, other
than the voter’s employer or agent of that employer or an officer or
agent of the voter’s union.” N.C. Gen. Stat. 8§ 163-166.8(a)(2). Most
importantly, Director Strach testified that it a voter asks an election
official for help fTilling out a form, officials are trained to assume
it is on account of literacy without requiring proof of i1lliteracy.
(Doc. 414 at 189.)
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him, he can seek assistance from poll workers in completing both
forms. (1d. at 189.) Poll workers are instructed to assist voters
in completing the provisional process without inquiring into
whether the voter is illiterate. (Id.) For example, 1If the voter
tells the poll worker that she does not understand the form, “the
precinct official i1s supposed to do everything they can to try to
provide as much explanation to [the voter] as possible until they
do understand it.” (ld. at 211.) This type of assistance predates
North Carolina®s voter-ID law. For example, in implementing SDR,
poll workers were trained to inspect the voter registration form
to ensure i1t was properly completed. (Id.) This is iIn part why
Plaintiffs claim it i1s a valuable fail-safe. Director Strach
testified that poll workers will provide the same review function
for reasonable impediment voters. (Id. at 212 (“The person at the
help station 1is to ensure that [the reasonable iImpediment
declaration] i1s complete before . . . they provide [the voter] the
ballot in order to vote the provisional ballot.”).) IT an
administrative defect in the declaration, such as a failure to
list an 1impediment or provide other necessary iInformation,
nevertheless remains, the CBOE has the ability to reach out to the
voter to acquire the missing iInformation. (Id. at 212-13.)
Accordingly, the reasonable impediment voting process Is designed
to permit and provide significant assistance.

Further, Plaintiffs have Tailed to demonstrate that the
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reasonable impediment voting process is more difficult than other
voting mechanisms that Plaintiffs either advocate for or have not
challenged.

First, the PVA stage of the reasonable 1mpediment process
(step 1) must be completed by all provisional voters, including
OOP voters. All such voters must report to the Help Station and
complete the PVA, which requires the voter to provide the same
voter registration-related information as required by the RID and
attest that it is not provided “fraudulently or falsely.” (Def.

Ex. 546 (Ex. 1).) As with most voter-related forms, the PVA

contains phrases, such as “attest,” “provisionally,”
“affirmation,” and “fraudulently.” (Id.) Residential address is
also a required field. (Id.) Nevertheless, as noted below, a

disproportionate share of African Americans and Hispanics cast OOP
ballots, and thus necessarily completed the provisional voting
application, when OOP was iIn place.

Second, all voters are required to complete a voter
registration form. (See Pl. Ex. 212A.) Those wishing to use SDR
were required to complete a voter registration form at the polling
place. Residential address i1s a required field on the voter
registration application. (Id.) 1In bold, red print next to the
signature line, the registrant is warned that “fraudulently or
falsely completing” the registration application is a Tfelony.

(1d.) Nevertheless, as noted above, African American registration
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rates exceed those of whites in North Carolina. (Pl. Ex. 684.)

Third, every voter 1is required to complete an ATV
(authorization to vote) form. (Doc. 410 at 91-93.) This was true
both before and after the voter-ID law. (Id.) Accordingly, as
Plaintiffs” counsel pointed out, if over 4.3 million North
Carolinians voted in the 2008 Presidential election, then over 4.3
million North Carolinians completed an ATV form. (Id. at 93.) To
complete the ATV form, the voter must attest that the address he
provided is correct and that he has not voted in the election.
(PI. Ex. 1056.) Here, too, the voter is warned that “fraudulently
or falsely completing” the ATV is a felony. (1d.) Thus, to the
extent that the IRC’s guests are concerned about attesting that
the IRC’s address 1is their residential address, this concern
predates the voter-I1D law and will remain regardless of the method
of voting employed. (d.) In addition, as with many voting
related forms, there are phrases such as “fraudulently,” ‘“hereby
certify,” and “violation of NC law.” (l1d.)

The fact that so many minority voters have successfully
navigated these forms over the years strongly suggests that their
experience with the RID will not be different. The SEIMS-generated
version may have slightly smaller print, (Def. Ex. 546 (Ex. 3)),
but the same is true of the forms discussed above. The pre-printed
version appears to have larger print than any of these forms. (ld.

(Ex. 1).) The RID only requires two pieces of information from

113

cCase 1'13-cv-00658-TDS-JFP Document 439 Filed 04/25/16 Paae 119 of 485



the voter that are not redundant of other forms. First, the voter
must provide alternative identification. (Id. (Ex. 3).) Even
assuming Ms. Kennedy is correct that many of the IRC’s guests do
not know their SSN4, (Doc. 409 at 99), the SSN4 is just one form
of acceptable alternative i1dentification, (Def. Ex. 546 (Ex. 3)).
Voters also can provide an acceptable HAVA document or their voter
registration card. (Id.) All registered voters receive a voter
registration card, and all SDR voters had to present a HAVA
document iIn order to vote. The second piece of non-redundant
information is the section where the voter states his iImpediment
to acquiring acceptable ID. (Id.) But even this part of the form
iIs designed for ease of use. Rather than require the voter to
write iIn his own impediment, the form contains a non-exhaustive
list of eight qualifying impediments, and the voter need only check
one or more that apply. As noted above, the voter can receive
whatever assistance iIs necessary to make this determination.
Plaintiffs next argue that the reasonable impediment
challenge process is likely to be implemented in a discriminatory
and intimidating fashion. As noted above, a provisional ballot
cast under the reasonable impediment exception must be counted and
can only be rejected on the basis of the impediment provided if
the listed 1mpediment i1s “factually false, merely denigrate[s]”
the ID requirement, or i1s “obviously nonsensical.” N.C. Gen. Stat.

8§ 163-182.1B(a)(1). A voter’s reasonable impediment declaration
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can become subject to scrutiny through either a voter’s evidentiary
challenge or the CBOE’s review of provisional ballots. (See Def.
Ex. 547.)

CBOEs are required to “make redacted copies of all Reasonable
Impediment Declaration forms available to the public upon
request,” (id. at 1), and any voter registered in the same county
as the reasonable iImpediment voter may make an ‘“evidentiary
challenge” to the reasonable impediment declaration, N.C. Gen.
Stat. 8 163-182.1B(b)(1). There are significant procedural
limitations on the reasonable impediment challenger. Challenges
may only be made on the SBOE’s Evidentiary Challenge form, (Def.
Ex. 547 at 7), and must be “submitted no later than 5:00 P.M. on
the third business day following the election”, N.C. Gen. Stat.
8§ 163-182.1B(b)(2). In addition, the scope of the challenge is
“strictly limited” to the facts the challenger alleges iIn the
written challenge form. (Def. Ex. 547 at 7.) To deter unwarranted
or improper challenges, the challenge form clearly provides that
“fraudulently or falsely” completing i1t is a felony. (l1d.)

Once a challenge has been made to the factual veracity of the
reasonable impediment, the CBOE office is instructed to closely
inspect the evidentiary challenge form to “ensure the form has
been completed fully, 1including a signature and contact
information for the challenger.” (ld. at 2.) To be complete, the

challenge form must be notarized. (Id. at 7.) IT the CBOE
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determines that the challenge fTorm 1is complete and timely
presented, the CBOE must send written notice of the challenge to
the voter and the challenger by mail. (Id. at 3.) At a minimum,
the notice must contain the following:

Name and address for the voter and the challenger; A
statement indicating that an evidentiary challenge has
been entered . . . disputing the factual truthfulness of
the reasonable iImpediment claimed by the voter; A
statement that the county board of elections will hold
a hearing at [date, time, and location] during which it
will decide whether the challenger has shown by clear
and convincing evidence that the claimed impediment
merely denigrates the photo identification requirement,
is obviously nonsensical, or 1is fTactually false; A
statement that the voter may appear In person or through
an authorized representative to present evidence
supporting the factual veracity of the impediment; [and]
Copies of the Reasonable Impediment Declaration form
(redacted) and the completed Evidentiary Challenge Form.

(1d.) CBOEs are directed to provide the “maximum notice possible
to the voter,” and in addition to written notice “should make every

effort to contact the voter via phone, email, and any other

available means of contact.” (1d.) The CBOE office is also

directed to notify CBOE board members, the county attorney, and
the SBOE of the challenge. (Id.) All Evidentiary Challenge forms
must be forwarded to the SBOE. (ld.) The SBOE plans to use its
legal team to provide oversight of challenges and ensure CBOEs are
following proper procedure. (Doc. 414 at 215-16.)

On the day of the canvass, the CBOE “is required to conduct
a hearing on the challenge i1In an open meeting and render a

determination on the provisional ballot.” (Def. Ex. 547 at 3.)
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The county attorney’s role at the evidentiary hearing is to provide
CBOE board members with guidance on the standard of review. (ld.

at 4.) The standard of review to be applied by the CBOE 1is

“[w]hether, having considered all facts in the light most favorable

to the voter, the challenger has shown by clear and convincing

evidence that the stated impediment (1) merely denigrates the photo
identification requirement, (2) is obviously nonsensical, or (3)
iIs factually false.” (1d. (emphasis added).) CBOEs have been
trained that “[l1]ight most favorable to the voter” means “[1]f you
can view a fact in a way that helps the voter, you must view it
that way.” (Def. Ex. 551 at 55.) They have also been trained
that “[c]lear and convincing evidence” *“iIs greater than “more

likely than not”” and means “[e]vidence which should fully convince
you.” (1d.) “The challenger bears the burden of proof and
persuasion at the hearing.” (Def. Ex. 547 at 4.)

At the challenge hearing, the CBOE is to first provide the
challenger the opportunity to speak and present evidence. (Id. at
5)) The challenger’s presentation is to be limited to
“substantiating facts already alleged in the Evidentiary Challenge
form.” (1d.) CBOEs are reminded ‘“that the statute sets an
intentionally high bar for a challenger.” (Id.) If the voter is
present, the board must next provide the voter an opportunity to

speak and present evidence. (Id.) A voter’s absence cannot be

held against the voter. (See i1d. (“[A]ll evidence must be
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construed in the light most favorable to the voter, even If the

voter is not present at the hearing.”).) In addition, the CBOE is

directed to “[k]eep in mind that a voter who has claimed a
reasonable impediment may face material constraints different from
those experienced by members of the [CBOE].” (1d.) The CBOE 1is
not permitted to ‘“second-guess the voter’s priorities or
scheduling constraints.” (Id. at 2, 5.)

After giving the parties an opportunity to speak and present
evidence, the CBOE must deliberate in open session. (ld. at 5.)
Each CBOE is comprised of three members, no more than two of which
can be from the same party as the governor. N.C. Gen. Stat. § 163-
30. A CBOE cannot “find a challenge valid i1f it provides only
evidence regarding the reasonableness of the iImpediment.” N.C.
Gen. Stat. 8§ 163-182.1B(b)(6). For example, CBOEs have been
trained that if a voter checks the box for “photo ID applied for
but not received,” a challenge could not be sustained on the ground
that the voter ““waited until the last minute” to apply for a photo
ID.” (Def. Ex. 547 at 2.) If the SBOE has reason to believe that
a CBOE has rejected a RID on the basis of the reasonableness of
the impediment provided, the SBOE intends to use iIts supervisory
powers to correct this problem. (Doc. 414 at 216.) In sum, the
CBOE must reject the challenge unless two of i1ts three members
find that, even viewing the evidence iIn the light most favorable

to the voter, the challenger has carried his burden of showing by
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clear and convincing evidence that the stated impediment is either
factually false, merely denigrates the photo-I1D requirement, or is
obviously nonsensical. (Def. Ex. 547 at 5.)

The second way a RID may become subject to scrutiny is through
the CBOE’s review of provisional ballots. (Id. at 6.) The CBOE’s
ability to reject a RID on the basis of the impediment provided is
very limited. First, the CBOE “may not question the factual
veracity of a claimed impediment” without completing the formal
hearing process described above. (Id.) Second, if the voter
checked one of the “template iImpediments,” such as “lack of
transportation” or “work schedule,” the CBOE cannot reject the
impediment on the basis that 1t merely denigrates the 1ID
requirement or is obviously nonsensical. (Id.) This is because
the SBOE considers the template impediments to be non-denigrating
and not nonsensical as a matter of law. (lId.) Accordingly, the
only way the SBOE claims a CBOE can reject a reasonable impediment
declaration without a formal hearing is if the voter has checked
the “other reasonable 1mpediment” box and provided a written
description that the CBOE has grounds to believe merely denigrates
the ID requirement or is obviously nonsensical. (Id.) All facts

must still be viewed in the light most favorable to the voter,®8

68 Director Strach’s memorandum also instructs CBOEs that the voter’s due
process rights must be preserved by providing the voter with “meaningful
notice and an opportunity to be heard before an unbiased board of
elections.” (Def. Ex. 547 at 6.)
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and the CBOE cannot “reject a provisional ballot if there is any

possible question of fact.” (l1d.) The SBOE provided the following

example during CBOE training:

[A] voter who writes “baseball player” on the Reasonable
Impediment Declaration form could be attempting to more
specifically indicate the voter’s profession, which has
impeded the voter from obtaining acceptable photo ID.
Such a claim would be equivalent to the “work schedule”
impediment already deemed valid as a matter of law.
Accordingly, a county board could not disregard the
factual question at issue and consider “baseball player”
as merely denigrating the photo identification
requirement or as nonsensical, and as a result throw
out the ballot.

(1d.) Finally, CBOEs have been instructed that, In considering
non-template impediments during the canvass, the CBOE must
bear In mind that (1) the voter has declared the
impediment under penalty of a Class 1 felony, (2) the
voter could have easily chosen to mark one of the
template 1mpediments, and (3) election officials were
able to review alternative identification documents or
validate the voter’s social security number and date of
birth.
(1d.) Even if a voter’s listed impediment is ultimately found to
be factually false, merely denigrating, or obviously nonsensical,
the SBOE will refer the voter for prosecution only where its
investigative team finds that “there was iIntent to commit a
violation.” (Doc. 414 at 137.)
The statute governing challenges to RIDs does not provide an
appeal process for reviewing a CBOE’s rejection of a declaration.

See N.C. Gen. Stat. § 163-182.1B; (Doc. 410 at 134). However, the

SBOE has supervisory authority over all elections in the State and
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has “statutory authority to take any petition or complaint of any
alleged misconduct of a county board of elections or their failure
to carry out their duties in administering the law.” (Doc. 414 at
138); N.C. Gen. Stat. 8 163-22(a),(c). Pursuant to this authority,
Director Strach asserts that a voter who believes her RID has been
erroneously rejected could file a petition or complaint that the
SBOE could review. (Id. at 216-17); N.C. Gen. Stat. § 163-22(c)
(““[T]he [SBOE] shall have the right to hear and act on complaints
arising by petition or otherwise, on the failure or neglect of a
[CBOE] to comply with any part of the election laws imposing duties
upon such a board. The [SBOE] shall have power to remove from
office any member of a [CBOE] for incompetency, neglect or failure
to perform duties, fraud, or for any other satisfactory cause.”).
IT the CBOE’s failure to follow proper procedure affected the
outcome of an election In the county, then the complaint could be
made iIn the form of an election protest. (Doc. 414 at 217.)
Election protests must be resolved before votes are canvassed and
the results certified. (1d.)

At trial, Director Strach answered hypothetical questions,
including some extensive questioning from the court, on whether
certain challenges would contest factual fTalsity or the
reasonableness of an Impediment. She was asked “[i1]f someone says,
I have [a] lack of transportation, and the challenger says they

have access to a car one day a week, can that be demonstrated to
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be factually false, or 1is that a question of reasonableness?”
(Doc. 414 at 207-08.) She replied that she “think[s] that’s a
question of reasonableness.” (ld. at 208.) She was then asked
the same question, but the challenger presented evidence that the
voter has access to a bicycle. (1d.) Again she replied that she
believes that would only go to reasonableness. (Id.) 1In her view,
“[i]f [the challenger] is only able to provide that [the voter]
has access to transportation . . . that would go to the
reasonableness of it, and that would not be able to be deemed not
factual.” (Id. at 207.)

With regards to “disability or i1llness,” Director Strach was
asked “if someone checks the box of disability or i1llness, and
somebody comes forward and says they have evidence that they are
not 1ll or not disabled,” could the challenge be sustained as
factually false? (l1d. at 208.) For the challenge to be sustained,
Director Strach testified that the challenger would have to “prove
the absence of disability or illness.” (Id. at 209.) IT the
challenger could not prove that the voter had never been disabled
or never been 1ll, then the question would be whether it was
reasonable for the voter not to have acquired a qualifying ID iIn
light of whatever disability or illness existed. (See id. at 208-
09.) Of course, Impediments cannot be rejected on the ground that
they are not reasonable.

Director Strach was next asked, “[1]f a voter checks the box
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[for] lack of birth certificate or other documents needed to obtain
photo ID and the person is challenged, and the challenger comes
forward with proof that the person factually has two of the
documents [that are sufficient to establish identity and age at
the DMV],” then can the challenge be sustained? (Id. at 209.)
She replied that the challenge could only be sustained if the
challenger could show by clear and convincing evidence that the

voter “actually possessed” all of the necessary documents to

acquire a qualifying ID. (Id. at 209-10 (emphasis added).) Of
course, the voter’s evidence would be considered as well. Thus,
if, for example, a challenger were merely to offer evidence from
a database that the voter was issued a certain type of supporting
document, it would not be sufficient to sustain the challenge under
Director Strach’s testimony because it would not prove actual
possession. (See id.)

Director Strach was next asked “[1]f somebody comes iIn and
says they are homeless and they’ve had their ID stolen, can they
check the box [for] “lost or stolen ID”’?” (ld. at 210.) She
replied that this would be a proper use of the RID. (ld.)

Director Strach was also asked “[i]f a voter were to name any
family responsibility, and as long as factually there was such a
responsibility, can that then be questioned further, or does that
then become a question of reasonableness?” (Id.) She replied

that so long as any family responsibility existed, any challenge
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would go to reasonableness. (Id.)

Finally, Director Strach was asked “[w]hat happens i1if [a
voter] check[s] more than one box and it turns out that one of the
boxes i1s factually false but another box is not?*“ (ld. at 213.)
She replied that “in the light most favorable to the voter .
it can still be counted iIf at least one of them is correct and
truthful.”% (1d.)

In light of the reasonable i1mpediment challenge process
described above and the testimony of Director Strach, the court
finds that Plaintiffs have failed to show that the reasonable
impediment challenge process i1s likely to be applied In an
intimidating or discriminatory manner. The Blaw gives every
advantage to the voter and places every burden upon the challenger.
A challenge cannot be made without the challenger first putting
his own neck on the line and swearing before a notary that “all
the facts . . . alleged i1n connection with th[e] challenge are
true and accurate to the best of [the challenger’s] knowledge.”
(Def. Ex. 547 at 7.) Fraudulently or fTalsely completing the
challenge form is punishable as a felony. (ld.) Based on this
record and absent actual fraud, reasonable impediment challenges

appear to be highly unlikely. Although the United States monitored

6 The SBOE represents that it would not refer a case for prosecution
unless the voter “intentionally provided false iInformation on a
declaration.” (Doc. 410 at 137.)
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South Carolina’s 1i1mplementation of 1i1ts voter photo ID and
reasonable impediment law, neither it nor any other Plaintiff has
directed this court to a single challenge there, much less a
challenge where the factual falsity provision was used to
arbitrarily disenfranchise a voter. This i1s significant, because
South Carolina has been applying effectively the same reasonable
impediment exception since 2013.
2. Change in the Early-Voting Schedule

Over the past two decades, early voting has grown in
popularity nationally, while participation in Election Day voting
has waned. Absentee mail-in voting, however, remains more popular
nationally than early iIn-person voting. (PI. Ex. 40 at 5-6.)
Despite the national growth in popularity, sixteen States do not
offer any form of early in-person voting; two of these States —
Oregon and Washington — conduct elections almost entirely through

the mail.’® (Def. Ex. 270 at 21 (compiled by Plaintiffs” expert,

0 During trial, Plaintiffs objected to Defendants” comparisons with
other States, yet Plaintiffs’ experts themselves repeatedly did just
that In arguing the intent and effect of SL 2013-381. (E.g., PI. EXx.
40 at 8.) Under 8§ 2, the examination is assuredly a very local, practical
appraisal. League, 769 F.3d at 243. At least one legal commentator
endorses such comparisons, however, as properly within the totality of
the circumstances analysis:

Given the distinctive characteristics of each state’s
election ecosystem, evidence of other states” laws and
practices may be of limited probative value. The Sixth
Circuit’s opinion in Ohio State Conference of the NAACP v.
Husted[,768 F.3d 524 (6th Cir. 2014), vacated on other
grounds, No. 14-3877, 2014 WL 10384647 (6th Cir. Oct. 1,
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Sean P. Trende)™.)
Among the States offering early voting, tremendous variation
exists, ranging from three to forty-six days. (Id. at 23.) And

even within a State, there can be variation from county-to-county

2014)] dismissed entirely evidence of other states”’
practices, stressing the “intensely localized assessment”
that the statute requires. The court was right about the
need for such an assessment but wrong, in my view, to dismiss
evidence of other states” practices entirely. While the main
Tfocus should be on how the challenged practice interacts with
social . . . conditions within the state, other states”’
experience may well shed light on that inquiry. The fact
that an ID requirement is unusually strict may be taken into

consideration. So too, the fact that a state offers
extraordinarily generous opportunities for early voting — in
comparison with other states - might be taken into

consideration as part of the totality of circumstances,
should the state try to reduce that period. Evidence of other
states’ practices may be of limited probative value, given
the particularized local inquiry that 8 2 requires, but should
not be disregarded entirely.

Daniel P. Tokaji, Applying Section 2 to the New Vote Denial, 50 Harv.
C.R.-C.L. L. Rev. 439, 484 (2015) (footnote omitted). At least one other
court has said as much. See, e.g., Frank v. Walker, 768 F.3d 744, 747
(7th Cir. 2014) (“The record also does not reveal what has happened to
voter turnout in the other states (more than a dozen) that require photo
IDs for voting. IT as plaintiffs contend a photo-ID requirement
especially reduces turnout by minority groups, students, and elderly
voters, it should be possible to demonstrate that effect. Actual results
are more significant than litigants” predictions. But no such evidence
has been offered.”), cert. denied, 135 S. Ct. 1551 (2015).

L In this case, Mr. Trende was proffered as an expert in “U.S. campaigns
and elections, the voting laws at issue iIn this case, United States
demographics, and voting behavior.” (Doc. 339 at 190.) Plaintiffs
objected and sought to exclude Mr. Trende under Daubert. (Doc. 271;
Doc. 339 at 207.) Plaintiffs, however, did not object to Mr. Trende’s
testimony so long as it was limited “as to what the laws are in each of
the 50 States.” (Doc. 339 at 209 (“If Mr. Trende simply wants to testify
as to what the laws are in each of the 50 states, 1 don’t think we would

have an objection. To the extent that he wants to characterize
particular laws as being within the mainstream or outside of the
mainstream, he lacks any particular expertise iIn that subject.”)). In

any case, this court concludes that Mr. Trende is qualified to present
and organize the laws of the fifty States.

126

cCase 1'13-cv-00658-TDS-JFP Document 439 Filed 04/25/16 Paae 132 of 485



and election-to-election. (Id. at 24.) In 2014, when North
Carolina offered ten days of early voting, the national median of
all States and the District of Columbia was eleven days of early
voting. (Id. at 23.) Twenty-one States offered fewer than ten
days of early voting; twenty-six States offered more than ten days
of early voting. (1d.) An analysis of the length of the early-
voting period offered by each State (rather than the number of
precise days offered), yields similar results. (Id. at 20.)

The types of days offered for early voting also varies by
State. North Carolina, both before and after SL 2013-381, is in
the minority of States that offer any weekend voting. (Id. at
35.) North Carolina is In a super-minority of States that permit
voting on a Sunday. (l1d.)

Election law scholars, including Plaintiffs” own expert
witnesses, refer to early voting as a form of “convenience voting.”
(See, e.g., Pl. Ex. 42 at 59; Def. Ex. 2 (Ex. 11) at 639; Def. Ex.
348 at 95.) A fundamental component of Plaintiffs” claim is that
early voting increases participation. It would seem obvious that
the i1ntroduction of convenience voting would have the effect of
increasing political participation. But there 1i1s a somewhat
surprising scholarly consensus, created iIn no small part by
Plaintiffs” own expert witnesses, that not only 1iIs this not
demonstrated, but that empirically early voting actually tends to

depress participation. (See, e.g., Def. Ex. 346 at 92-93; Def.
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Ex. 348 at 95.)

According to Plaintiffs’ experts, political participation is
defined in terms of voter turnout and registration rates. (See,
e.g., Doc. 331 at 113.) As Plaintiffs” expert, Paul Gronke, Ph.D.,
Professor of Political Science at Redd College,’? wrote iIn a peer-
reviewed publication before this litigation arose:

[W]e remain skeptical of those who advocate in favor of

early voting reforms primarily on the basis of increased

turnout. Both these results, and prior work in political
science, simply do not support these claims. There may

be good reasons to adopt early voting — more accurate

ballot counting, reduced administrative costs and

headaches, and increased voter satisfaction - but
boosting turnout is not one of them.

(Def. Ex. 2 (Ex. 11) at 644; see also i1d. (Ex. 12) at 26 (“The

research thus far has already disproved one commonly made

assertion, that early voting iIncreases turnout. It does not.”)

(emphasis added).) Early voting “mak[es] it more convenient to be
sure, but pal[es] in significance to such effects as feelings of
citizen empowerment, interest in and concern about the election,
and political mobilization by parties, candidates, and other
political organizations.” (Id. (Ex. 11) at 644.)

Another of Plaintiffs” experts, Dr. Burden, has written:

The added convenience of early voting decreases the

direct costs of voting, but this effect iIs more than

offset by a reduction in mobilization efforts, resulting
in lower net turnout. . . . Our unambiguous empirical

2 Dr. Gronke was proffered without objection as an expert in early
voting, election administration, political science and research methods,
voter behavior and the effect of election reforms on voters. (Doc. 332
at 206.)
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claims are based on multiple data sources and methods:
despite being a popular election reform, early voting
depresses net voter turnout.

(Def. Ex. 348 at 95-96, 108 (emphasis added).)” Social scientists
have suggested that this counter-intuitive result occurs because
early voting detracts from the energy of Election Day and the
mobilization efforts of campaigns and GOTV efforts of political
activists. (Id. at 97-99; see also Def. Ex. 346 at 96 (“The law
of unintended consequences seems to have rendered early iIn-person
voting counterproductive to the goal for which it is often adopted:
increased voter turnout.”).)

Given these findings by Plaintiffs” own experts, it is of
little surprise that there 1s no evidence iIn this case that North
Carolina’s introduction of early voting or use of seventeen days
of early voting caused increased political participation either
overall or for any racial subgroup.

That said, following national trends, North Carolinians have

begun using early in-person voting with increasing frequency. For

73 At trial, Dr. Burden attempted to distance himself from his previous
article by saying that it only analyzed jurisdictions first implementing

early voting. However, the article’s explanations for the depressed
turnout, expressed before Dr. Burden was retained in this case, are not
so limited. For these reasons, the court finds Dr. Burden’s pre-

litigation analysis more reliable. See Fed. Rule Evid. 702 advisory
committee notes (hoting that courts consider “[w]hether experts are
“proposing to testify about matters growing naturally and directly out
of research they have conducted independent of the litigation, or whether
they have developed their opinions expressly for purposes of testifying’”
(quoting Daubert v. Merrell Dow Pharm., Inc., 43 F.3d 1311, 1317 (9th
Cir. 1995))).
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example, 1n 2000, 89.3% of North Carolinian voters voted on
Election Day, while only 8.1% voted early. (Pl. Ex. 42 (Ex. 36).)
In 2008, however, early voting saw the greatest increase iIn use
ever and constituted the most popular method of voting, being used
by 48.7% of North Carolinian voters. (Id.) In 2014, only 37.4%
of voters used early voting, compared to 60.0% voting on Election
Day. (Pl. Ex. 242 at 159.) Thus, while early voting has become
increasingly popular, i1ts popularity in relation to Election Day
voting varies by year and election cycle.

The rates of early voting by racial subgroups also varies.
Among voters for North Carolina general elections held from 2000
to 2012, white and African American use was nearly the same, except
for three elections.™ (Pl. Ex. 40 at 15.) In the 2004 general
election, white voters disproportionately used early voting over
African American voters by a difference of 5.39%. (1d.) In the
2008 general election, early voting’s largest iIncrease in use
coincided with President Obama’s candidacy, when African American

voter use exceeded white voter use by 15.89%. (1d.) The disparity

4 Broken down by year, 19.83% of African Americans and 25.22% of white
voters voted early in 2004; 60.36% of African Americans and 44.47% of
whites voted early in 2008; and 64.01% of African Americans and 49.39%
of whites voted early in 2012. (PI. Ex. 40 at 15). 1In 2000, 2002, and
2010 the white and African American use of early voting differed by less
than one and a half percentage point. (Id. (8.99% African American/7.88%
white in 2000, 5.21% white/4.93% African American in 2002, and 28.53%
African American/28.36% white in 2010).) In 2006, 11.95% of whites used
early voting, compared to 9.19% of African Americans. (ld.)
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was similar but slightly less iIn degree in the 2012 general
election during President Obama’s re-election campaign. (1d.)
However, a similar disparity in African American use was observed
in 2014, even after SL 2013-381 became effective. (Pl. Ex. 242 at
159.) Overall, African American use of early voting has exceeded
African American use of Election Day voting only in 2008 and 2012.
(Id.) The same iIs true of white voters.” (l1d.)

Results also vary when broken down by the first seven days of
early voting removed by SL 2013-381.7¢ From 2006 to 2012, 2,128,693
votes were cast during the first seven days of early voting --
1,429,667 by whites, and 616,483 by African Americans. (PIl. Ex.
40 at 30.) Thus, 67.16% of these votes were cast by whites, while
28.96% were cast by African Americans. (ld.) Whites used the
first seven days of early voting at a higher rate than African

Americans 1n 2006 and 2010, while African Americans used the first

> Those are the proportional numbers. In terms of actual numbers of
early votes cast, there have always been more white than African American
early votes cast. (PI. Ex. 40 at 22.) Even iIn 2008, when African
American voters used early voting more than in any other election, there
were more than twice as many white early voters as African American early
voters. (Id.) In the 2012 primary election, there were more than five
times as many white early voters as African American early voters. (l1d.)
The court provides these figures here and elsewhere only for the sake
of comprehensiveness but has not relied on them to reach any legal
conclusion, for discriminatory intent or otherwise.

6 When analyzed as a proportion of first week voters, the African
American/white numbers are as follows: 2006 general (8.58%/90.03%); 2008
primary (31.50%/65.27%); 2008 general (31.88%/64.24%); 2010 primary
(21.92%/75.05%) ; 2010 general (17.58%/80.25%) ; 2012 primary
(16.12%/79.62%); 2012 general (32.93%/62.47%). (PI. Ex. 40 at 30.)
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seven days at a higher rate than whites in 2008 and 2012. (lId.)

Accordingly, the evidence shows that, although African
Americans disproportionately used the first seven days in the
aggregate, racial disparity turns on whether the election is a
midterm or general election. (1d.) Moreover, the last ten days
of the seventeen day early-voting period were the ones most heavily
used, even by African American voters.”” (See Def. Ex. 362 at 1-
3; Doc. 338 at 134-41.)

In terms of age, the turnout of registered “young” voters
(those aged 18 to 24, by the Plaintiffs” own definition) increased

from 17.5% in 2010 to 18.0% in 2014.7% (Def. Ex. 309 at 78.) The

7 Additionally, in the 2014 general election, by the second day of early
voting (day nine on the pre-SL 2013-381 schedule), the cumulative number
of African American voters had already surpassed the cumulative total
from the first nine days of the seventeen day schedule in 2010. (Def.
Ex. 268 at 42-43.)

8 Plaintiffs’ expert, Peter Levine, Ph.D., stated in his sur-rebuttal
report that young voter turnout decreased from 16.7% in 2010 to 16.4%
in 2014, disagreeing with Dr. Thornton’s figures. (Pl. Ex. 248 at 1.)
Dr. Thornton testified at trial that she reviewed this criticism,
confirmed her original calculations, and compared her results with those
reported on the SBOE website, which were “nearly identical.” (Doc. 338
at 118.) The difference appears to arise because Dr. Levine believes
that turnout as a percentage of voting age population (“VAP”) is a better
figure to use than Dr. Thornton’s use of turnout as a percentage of
registered voters. (See Pl. Ex. 236 at 15 (tbl. 2b).) Dr. Levine’s
method differs from the use of citizen voting age population (“CVAP)
in that he counts non-citizens as potential voters, even though they are
not eligible to vote. (See Doc. 338 at 109.) Because Dr. Levine’s
figures are not limited to eligible voters (i.e., citizens), the court
finds that Dr. Thornton’s figures are a better representation of turnout
than Dr. Levine’s for the purposes of this case, even though Dr.
Thorton’s figures give a narrower window on the changes. CVAP would be
preferable, where available.
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number of registered young voters also increased from 9.7% in 2010
to 10.4% in 2014. (Id. at 77.) The number of young early voters
during that period appears to have decreased by 9.3%, according to
Plaintiffs” expert Peter Levine, Ph.D., Associate Dean for
Research iIn the Jonathan Tisch College of Citizenship and Public
Service at Tufts University.”” (Pl. Ex. 236 at 22-23.) Young
early voters are disproportionately likely to put off voting until
the last day of early voting. (ld. at 22.)

To look at the impact of the change iIn the early-voting
schedule, i1t is helpful to compare specifically the 2014 midterm
general election — the first general election under SL 2013-381 —
to the prior comparable midterm general election iIn 2010. It
having fewer days of early voting harms political participation,
one might expect there to be evidence of decreased turnout between
the elections. Plaintiffs” expert, Dr. Gronke, predicted as much
to this court in the run-up to the 2014 general election:

I conclude from the analyses in this report that the

changes to early iIn-person voting that 1 have reviewed

— eliminating the first seven days of one-stop early

voting — will have a differential and negative impact on

the ability of African Americans to cast a ballot 1iIn

North Carolina. |1 know of no empirical argument by which

one could conclude that African-American voters — or any

voters for that matter — will successfully adjust to 40%

fewer early voting days, regardless of the possibility
of longer hours on those days.

 Dr. Levine was proffered as an expert in civic engagement and the
effects of voting laws on youth voting without objection. (Doc. 334 at
102.)
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(PI. Ex. 40 at 39.) Dr. Stewart made similar predictions of
adverse impact. (Pl. Ex. 42 at 56-59, 89 (“Provisions in HB 589
intended to ameliorate the reduction in early voting days are
unlikely to succeed.”) These analyses were cited by Plaintiffs to
support their claimed need for a preliminary injunction iIn this
case.

Contrary to these prognostications, however, turnout in the
2014 midterm general election (compared to the 2010 midterm general
election), actually increased for both African Americans and
whites after SL 2013-381. (Def. Ex. 309 at 59-62.) More
pertinent, the 2010 disparity in turnout rates between white and
African American voters decreased i1n 2014, after SL 2013-381.
(Id.) African American use of early in-person voting increased by
7.2%, which exceeded the 1.9% increase observed among whites and
the 1.6% increase among Hispanics. (ld. at 68-69.) These turnout
numbers are contrary to Plaintiffs® experts’ predictions and
contradict the claim that SL 2013-381 has a negative, disparate

impact on African Americans or Hispanics. (See also i1d. at 62;

Def. Ex. 268 at 35.) As an apparent response to this data,
Plaintiffs articulate their claim that, while they have increased
their registration and turnout, it has become harder for them to
do so. But this 1Is unpersuasive.

Drs. Gronke and Stewart reached their inaccurate predictions,

in part, by extrapolating from Florida’s experience when it reduced
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early voting from fourteen to eight days.® Brown v. Detzner, 895

F. Supp. 2d 1236, 1239 (M.D. Fla. 2012); (Pl. Ex. 40 at 25-29; PI.
Ex. 42 at 83). But, just as Florida’s experience proved to lack
any predictive power for North Carolina’s 2014 midterm election,
so, too, the court finds it unpersuasive for predicting the 2016
general election.

In Florida’s 2012 general election, after the reduction of
six days of early voting, there was significant congestion and a
decrease in the number of early voters when compared to 2008. (PI.
Ex. 42 at 83-87.) In attempting to extrapolate Florida’s
experience to North Carolina, however, Plaintiffs” experts failed
to consider several material differences between the two States’
programs, including the type, quantity, and quality of the voting
machinery; the capacity or number of the early-voting facilities;
the complexity of the ballot; and the number of available poll
workers. (Doc. 333 at 73-76.) Importantly, Florida had a fairly
complex ballot in 2012, with multiple referenda in multiple
languages, which likely affected congestion. (lId. at 75-76; Doc.
335 at 52-54; Pl. Ex. 49 at 6 (Plaintiffs® expert Theodore T.
Allen, Ph.D., Professor of Integrated Systems Engineering at Ohio

State University, opining that the length of the ballot directly

8 Yet another example of Plaintiffs’ reliance on other States’ practices.
Indeed, Plaintiffs frequently cited the experience of other States when
it was helpful to do so.
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relates to congestion).) Florida also offers fewer early-voting
sites than North Carolina. (Def. Ex. 270 at 36-37.) And while
“most” counties maintained similar hours as before, not all did or
were required to do so, as in North Carolina. (Pl. Ex. 40 at 28.)

Compared to 2008, Floridians” use of early voting declined by
10.7% in 2012, after eliminating six of its fourteen days of early
voting. (Id. at 26.) By contrast, after North Carolina reduced
seven days of early voting but introduced other compensating
reforms, the number of North Carolinians using early voting
increased by 21.1% from 2010 to 2014. (Pl. Ex. 242 at 159.) True,
Florida 1involved presidential elections while North Carolina
involved mid-terms, but the mid-term had highly contested races.
And SL 2013-381s same hours requirement will ensure that in 2016
counties maintain the same number of hours as in 2012, the previous
presidential election. So, North Carolina’s experience was
nothing like Florida’s. Plaintiffs have not shown that any voters
were deterred in 2014, nor have they offered persuasive evidence
that the 2016 general election will be any different.

Plaintiffs supported their congestion argument with a “wait-
time” analysis of early voters by Dr. Stewart. The analysis was
based on his internet survey of persons who claimed to have voted
in the 2008 and 2012 general elections (before SL 2013-381). 1In
his April 2014 report, Dr. Stewart concluded that North Carolina’s

early-voting lines were already congested in 2008 and 2012, based
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on his survey data showing that 27.2% of North Carolina’s early
voters waited more than thirty minutes, compared to only 15.8% of
early voters nationwide.® (Pl. Ex. 42 at 75.) He opined at trial
that, given this difference, there was greater early voting
congestion in 2014 than 2010 because early voting use Iincreased
“roughly 20%” while available hours decreased 3%.%8 (Doc. 332 at
84.)

Dr. Stewart’s wailt-time opinion suffers from a number of
important flaws, rendering it unpersuasive. First, his conclusion
assumes that North Carolina’s early-voting system in 2010 was
operating at full capacity, such that any additional burden would
automatically result iIn greater wait times. Such an assumption is
not supported by the record. And to the extent that increased
wait times correlate with persons becoming too frustrated to vote,
the actual early-voting figures from 2014 demonstrate an iIncrease
in the number of people successfully casting an early ballot.

Second, Dr. Stewart’s surveys were based on very few

81 Dr. Stewart organized his internet survey via the Survey of the
Performance of American Elections and selected the questions respondents
would be asked. (Doc. 332 at 138-39.) Respondents were recruited
through website pop-up ads and similar internet advertisements and were
promised points redeemable for prizes for completing the survey. (lId.
at 139-41.)

82 A decrease in hours in 2014 is not persuasive evidence that early-
voting lines will worsen. Session Law 2013-381 requires that a CBOE can

reduce hours only upon unanimous agreement, strongly supporting a fact-
based inference that such extra hours were unnecessary in that county.
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observations. In 2008, only ninety-five respondents claimed to
have been North Carolina early voters; in 2012, only ninety-one,
and in 2014, 425.% (Pl. Ex. 42 (Ex. 42); Pl. Ex. 242 at 85 (tbl.
16).) Looking at just 2014, Dr. Stewart extrapolated the sampled
survey responses of the 425 purported North Carolina early voters
onto a population of 1,097,942 early voters. (See Pl. Ex. 242 at
159.) Conclusions drawn from this data are subject to a high
margin of error.® (See Def. Ex. 246 at 22-23; Def. Ex. 309 at 79—
87.)

Third, the survey responses themselves have plain indicia of
unreliability. For the 2014 survey, 73.8% of respondents claim to
have voted either on Election Day or through early voting. (Pl.
Ex. 242 at 85.) However, this figure far exceeds North Carolina’s
overall turnout rate for the 2014 general election, which was only
38.8% of the voting age population. (PI. Ex. 242 at 161 (App’X
U).) Thus, either the survey respondents were untruthful about

whether they voted — perhaps in hopes of being compensated (in

8 In 2014, North Carolina was “oversampled”: after surveying 200 North
Carolina respondents, an additional 1,000 were also sampled. (Pl. Ex.
242 at 84-86.) The oversampling seems to have been at Dr. Stewart’s
suggestion.

8 The survey questions were also open to variable interpretations among
respondents. (Def. Ex. 309 at 80.) |In addition, the survey did not

reveal any statistically significant difference in wait times
encountered by African Americans and whites. (lId. at 84-87.)
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which case their voting experiences are highly suspect),® or the
survey has an 1inherent bias toward selecting actual voters
motivated to comment, showing that the sampling is far from random.
The former would be consistent with the testimony of Plaintiffs’
experts throughout the trial, who noted that certain survey
respondents of the decennial Census Current Population Survey
(“CPS”) consistently over-report whether they have voted. (See
e.g., Doc. 339 at 111.) Either way, the survey is suspect.
Fourth, even assuming the respondents truthfully reported
whether they voted, the survey design assumes a level of human
memory that is unrealistic.® When the respondents went to vote,
they had no 1dea they would later be asked to calculate the number
of minutes they spent waiting and voting. Given that some
respondents voted early but were not surveyed until a week after
Election Day, they were asked to recall their wait times from up

to nineteen days earlier.

In addition, Defendants” evidence indicated that long wait

8 1t is notable that Dr. Stewart’s survey could have asked for
identifying information, which would have permitted him to confirm,
through information publicly available on the North Carolina SBOE
website, whether respondents had in fact voted. But Dr. Stewart made
no such effort to do so. (Doc. 332 at 143-44.)

8 Respondents were asked: “Approximately, how long did you have to wait
in line to vote?” (Pl. Ex. 42 at 74.) The available responses were:
“(1) Not at all, (2) Less than 10 minutes, (3) 10-30 minutes, (4) 31
minutes — 1 hour, (5) More than 1 hour [with follow-up prompts], and (6)
I don”t know.” (ld.)
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times were not common in the 2014 general election.?® For example,
the SBOE surveyed all CBOEs (who are presumably more attuned to
focusing on wait times than Dr. Stewart’s internet respondents)
after the November 2014 general election as to early voting and
Election Day wait times. (Def. Ex. 210.) Of the 368 early-
voting sites, the vast majority (64 counties) reported wait times
of 0-30 minutes, and 23 counties reported experiencing a wailt time
of 30-60 minutes. (Id. at 4.) Only thirty-six early-voting sites
reported wait times of more than an hour, and those were either on
the first two days or last three days of early voting, with thirty
occurring on the last day. (ld. at 3.) For the middle five days
of early voting, no site experienced wait times greater than an
hour. (Id. at 3-4.) Similar figures are reported for Election
Day waits. (Id. at 5.)

The SBOE’s survey, however, suffers from its own
methodological shortcomings. First, there 1s no evidence that
CBOEs were notified that they would be asked about wait times until
after the election. (Pl. Ex. 817 at 73-74.) Second, it does not
appear that CBOEs had any mechanism to measure wait times. (See
1d.) Nevertheless, If a significant voting problem occurs, CBOEs

are likely to learn of it. Accordingly, while the SBOE’s survey

87 Some of the voting lines from 2014 were caused by electronic touch-
screen equipment, (Def. Ex. 210 at 6), which Dr. Stewart believes to
cause lines, (Doc. 332 at 148-49), and which i1s set to be phased out by
SL 2013-381, § 30.8.
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has i1ts own reliability problems, it iIs some evidence that,
contrary to Dr. Stewart’s assertions, major wait-time problems did
not occur in the 2014 general election.

For all of these reasons, the court declines to credit Dr.
Stewart’s wait-time analysis.®8

An additional reason Plaintiffs” experts” predictions did not
come to pass is that they refused to engage in meaningful analysis
of SL 2013-381”°s same-hours requirement. Before the 2014 general
election, Dr. Stewart opined that North Carolinians most
frequently early vote in the middle of the day; he believed that
any new hours added to satisfy the same-hours requirement would
have to be added at less-used times, such as in the evenings. From
this, he opined that the same-hours requirement would have little
ameliorative effect on the reduction of early-voting days. (PI.
Ex. 42 at 75-79.)

This opinion made little sense then and has been further
discredited by the results of the 2014 general election. Dr.

Stewart examined figures from 2012, which showed that most early

8 Another of Plaintiffs’ experts, Dr. Allen, relied on Dr. Stewart’s
wait-time analysis to try to predict wait times on Election Day in 2016.
(PI. Ex. 49 at 14.) Dr. Allen’s opinion is vulnerable, in part, because
it relied on Dr. Stewart’s unreliable analysis. Moreover, Dr. Allen’s
analysis merely gave various possible effects based on the numbers of
early voters transitioning to Election Day voting. However, 1t 1is
unknown how many net voters — if any — will transition. Dr. Allen also
failed to factor into his analysis SL 2013-381”s same-hours requirement,
a critical component of the new early-voting schedule. Therefore, Dr.
Allen’s analysis is of little assistance.
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voters went to the polls between 11:00 a.m. and 4:00 p.m. (ld. at
77.) From this use data, he concluded that voters prefer to vote
in the middle of the day and will be neither able nor willing to
vote at other times of the day. (ld. at 76-79.) However, before
SL 2013-381, relatively few evening or weekend hours were offered.
(See PI. Ex. 242 at 80 (fig. 12).) Therefore, while patterns of
early-voting use could have been a function of voter preference,
it appears more likely they were a function of early-voting
availability.

A simple example reveals the fTalse assumptions 1i1n Dr.
Stewart’s logic. One of Plaintiffs” challenges to the reduction
of early-voting days is that African American voters prefer to
vote early on that first Sunday when their church provides
transportation to polling sites. However, in 2010, no African
American voted on the first Sunday of early voting. (Def. Ex. 268
at 40.) One might conclude, therefore, that African Americans do
not prefer to vote on Sundays. But that would be wrong because,
in fact, no county elected to offer early voting on the first
Sunday during early voting in the 2010 midterm election. (See Doc
126-4 at 45-90.) Therefore, use can be a function of mere
availability, not necessarily preference.

Similarly, based on the 2014 data, it is clear that North
Carolinians respond to new early-voting opportunities. In 2014,

counties complied with the same-hours requirement by expanding
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evening and weekend hours. (See, e.g., Pl. Ex. 242 at 80, 167.)
Looking at the data, it iIs apparent that the change in use from
2010 to 2014 followed the change in availability. The number of
available weekday evening hours (from 5:00 p.m. to 8:00 p.m.)
increased by 75.6%, and the number of votes cast during evening
hours iIncreased by 87.6%. (Pl. Ex. 242 at 167-68.) Likewise, the
number of available weekend hours increased by 55.4%, while the
number of weekend votes increased by 42.2%. (1d.) Evening hours
are more convenient for many voters than midday hours because
citizens can vote after leaving work. (See Doc. 335 at 80.)

In addition, SL 2013-381 resulted in more early-voting sites
than were available not just in the previous 2010 midterm, but iIn
the 2012 presidential election as well. (Doc. 340 at 205; Def.
Ex. 13 (showing a 24.32% increase in early-voting sites from 2010
to 2014).) Even more hours and sites will be available In 2016.
(Doc. 340 at 206.)

Even if preferences can be inferred from use, an inference
Dr. Stewart consistently tries to draw, then the data suggest that
voters “prefer” the early-voting schedule of 2014 over that of
2010 because, in actuality, they heavily used the new hours.
Actual 2014 turnout suggests strongly that the new early-voting
schedule did not deter voters and that the prior schedule was not
necessarily the preferred one.

Plaintiffs have urged that it will be difficult for voters -
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African Americans in particular - to adjust to the new early-
voting schedule. Dr. Gronke supplemented his 2014 report after
the 2014 general election to conclude that African American early
voters from 2012 were more likely not to vote iIn 2014 than white
voters, thus asking the court to infer that such voters were likely
deterred by the new early-voting schedule. He did this through a
“voter transition” analysis, explaining:

[R]ather than look at aggregate turnout totals, we can

examine the behavior of individual early voters before

and after the reductions to early voting were

implemented. This transition analysis has the advantage

of comparing the same pool of voters across different

elections and different legal contexts, and focuses on

voter behavior at the individual level, rather than on

aggregate vote totals. This is perhaps the best way to

try to isolate the impact of the legal changes on an

individual’s tendency to cast a one-stop ballot.
(P1. Ex. 234 at 11.)

Dr. Gronke identified white and African American voters who
had voted early in 2012 to examine how they voted in the 2014
midterm election. He provided an i1llustration of his analysis,
(id. at 12 (fig. 4)), and pointed to multiple disparities. First,
39.41% of African American 2012 early voters did not vote at all
in the 2014 midterm election, which Dr. Gronke denominates a “‘drop-
off rate,” compared to only 31.86% of white early voters. (lId.)
White 2012 early voters were also more likely to vote early again

in 2014 or to vote on Election Day in 2014 compared to African

Americans. (Id.) From these disparities, he concludes, “There
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are a number of possible, non-mutually exclusive, reasons for these
disparities. But they provide some evidence that, contrary to the
claim that voters can easily adapt to a shorter period of time for
early voting, African American voters may have been less able to
adapt than were White voters.” (lId. at 13.)

A more comprehensive analysis, however, reveals that Dr.
Gronke’s “disparities” are actually part of a pattern unrelated
to, and In fact pre-dating, SL 2013-381.

Overall, Dr. Gronke’s analysis disguises the fact that white
turnout levels frequently exceed African American turnout levels
in midterms, but that African American turnout levels have exceeded
white turnout levels in the 2008 and 2012 presidential elections.
(PI. Ex. 242 at 161 (App’x U).)

More importantly, Dr. Thornton applied Dr. Gronke’s method of
transition analysis of 2012-2014 to 2008-2010, the previous
comparable transition (presidential-to-midterm), which was a
period not impacted by SL 2013-381. She found similar disparities
between whites and African Americans as Dr. Gronke had found for
the 1mpacted transition period — except that the disparities were
even greater in the 2008-2010 transition. Among African American
early voters in 2008, 41.18% did not vote in 2010, compared to
only 33.14% of whites. (Def. Ex. 309 at 73.) Thus, the white-
African American drop-off disparity from 2008-2010 actually

decreased in the 2012-2014 transition analysis. (Compare id.,
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with PI. Ex. 234 at 12 (fig. 4).) The racial disparity in whether

an early voter was likely to vote early again also decreased from
the 2008-2010 period to the 2012-2014 period. (1d.) Thus, if a
voter transition analysis “iIs perhaps the best way to try to
isolate the impact” of SL 2013-381, as Dr. Gronke urges, then his
conclusion is wrong, and the reduction in early-voting days tends
to benefit, rather than harm, African American voters.

Further undermining Plaintiffs” contention that African
Americans are less able to adjust to the remaining days of early
voting is Dr. Thornton’s drop-off transition analysis regarding
users of the eliminated seven days of early voting. She identified
those who voted early during the first seven days i1In 2010 and
examined whether they voted in 2014. (Def. Ex. 362 at 1.) She
found that those who voted in the first seven days of early voting
in 2010 were more likely to have voted in 2014 than those who voted
in the last ten days. (lId.; Doc. 338 at 134-41.) This conclusion
is valid for both African American and white voters. (Def. Ex.
362 at 1.) Dr. Thornton conducted similar analyses for the
transition periods of 2008-2010 and 2012-2014. (ld. at 2-3.) She
found that those who voted during the first seven days of early
voting in 2012 were more likely to vote in 2014 than were the same
2008 early voters transitioning to 2010. (Id.) Importantly, this
conclusion i1s valid for both African American and white voters.

(1d.) Accordingly, although Plaintiffs have established that
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African Americans disproportionately used the first seven days of
early voting during general elections, Dr. Thornton’s analysis
tells us something about these early voters regardless of their
race: they are not the marginal voter, but instead are more
motivated and adaptable than other early voters.

Plaintiffs also offered the testimony of several fact witness
in support of their claims.® Il1lustrative here 1is the video
testimony played at trial of two affected voters who explained
their problems with early voting and lines. Tawanda Pitt, an
African American nurse and a resident of Wilson, North Carolina,
testified that she tried to vote on Election Day in 2014. (PL.
Ex. 798 at 8.) The first time she arrived at her precinct, there
was a long line. (Id. at 10.) She understood that the precinct
would be receiving a new computer that would expedite the process,
so she left and returned two hours later. (l1d.) According to Ms.
Pitt, the precinct had only two computers, which was down from the
four or five computers it had in the past. (Id. at 10, 19.) When
she returned, however, the line was longer. (ld. at 10.) Both
times she waited about “30, 35 minutes.” (ld. at 11.) She gave
up the second time when the poll worker could not tell her when

the new computer would arrive, (id. at 23), so she could fix dinner

8 Plaintiffs submitted the deposition transcripts of sixty-five fact
witnesses. At trial, however, Plaintiffs highlighted only a handful of
them. The court presumes those were Plaintiffs’ stronger witnesses, but
it has nevertheless reviewed the transcripts of all fact witnesses.
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and help her son with his homework, (id. at 25). She ended up not
voting in 2014.

It is unfortunate that Ms. Pitt did not vote, but her
difficulties, and the line she experienced, were at least in part
due to technological difficulties (fewer computers than In prior
years) not attributable to SL 2013-381. Put simply, SL 2013-381
did not change the number of computers available to precincts on
Election Day. In addition, Ms. Pitt had not tried to vote early
and did not know how long the lines were during early voting. (ld.
at 25.)

Sherry Durant is African American and, due to her cerebral
palsy, lives in a group home, which severely restricts her
mobility. (Pl. Ex. 721 at 6, 9.) She wanted to vote in 2014, but
was incapable of getting herself to a polling place. (Id. at 12.)
Several other residents at the group home also wished to vote.
(Id. at 17.) A group home worker, Ms. Graves, proposed to take
them all to vote in person. (1d.) It was clear that Ms. Durant
was not aware of how many days of early voting were offered before
or after SL 2013-381. (Id. at 19.) Ms. Durant testified that Ms.
Graves was not able to organize a voting trip for any of the
residents during the early-voting period or on Election Day. (ld.
at 17-18.) Ms. Graves did not testify, but Ms. Durant claimed
that every day Ms. Graves planned to take the residents to vote

“one of [the] residents had to go to the doctor or [Ms. Graves]
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had to go to the doctor herself or [Ms. Graves] needed to be
present elsewhere or i1t was just chaotic.” (Id. at 28.) Ms.
Durant did not know Ms. Graves” schedule in the previous seven
days, when early voting would have been available without SL 2013-
381, and there i1s nothing In Ms. Durant’s testimony that suggests
that Ms. Graves’s availability would have been any different then.
(1d.)

Finally, Plaintiffs contend that the new early-voting
schedulle disproportionately burdens African Americans by removing
a “souls-to-the-polls”®  Sunday. However, the evidence
demonstrated that many churches who provide Sunday transportation
also provide transportation to the polls throughout the early-
voting schedule. (E.g., Pl. Ex. 793 at 27-28.) Accordingly, in
addition to retaining one Sunday, these churches are positioned to
take advantage of the additional night and weekend hours created
by the same-hours requirement.

In sum, the court has evaluated all of the evidence
surrounding the impact resulting from the change i1In the early-
voting schedule. In light of the same-hours requirement, the
evidence does not demonstrate that the new early-voting schedule

results in a reduced opportunity to vote or imposes a burden on

% These are church-related efforts to engage congregants and provide
resources to get them to the polls to vote, including during Sunday early
voting.
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voters. Nor does the evidence show that the new schedule
disparately and negatively impacts the political participation of
African Americans, Hispanics,® or young voters.?®

Contrary to all of Plaintiffs” dire predictions, turnout
actually increased for all voters under SL 2013-381. In many ways,
the new early-voting schedule is an improvement for all North
Carolina voters. Comparing 2010 to 2014, the new schedule resulted
in 24_.32% more early-voting sites, 72.14% more evening hours (with
45 counties newly offering evening hours), 4 counties newly
offering Sunday hours, and 26.62% more Sunday hours overall. (Def.
Ex. 13.) There was also no persuasive evidence that the new
schedule increased lines at early-voting centers or that such lines

deterred minority voters. (See Doc. 332 at 160-61.)° Conversely,

°1 Plaintiffs have not provided any evidence that Hispanic voters
disproportionately used early voting. (See, e.g., Doc. 346 discussing
Hispanics only with regard to SDR, OOP, and preregistration). In fact,
the evidence Plaintiffs” experts provided on racial disparities in the
eliminated seven days of early voting do not include Hispanics. (See,
e.g., Pl. Ex. 40 at 30; PIl. Ex. 42 (Ex. 41).) Accordingly, Plaintiffs
have failed to show that Hispanic voters have been disparately impacted
by SL 2013-381°s change in the early-voting schedule based on
disproportionate use.

%2 The evidence as to young voters was that they did not focus on elections
until closer to Election Day, but, like other groups, there was no
evidence that young voters will not benefit from the additional night
and weekend hours created by SL 2013-381.

% Plaintiffs’ evidence of voters waiting was largely anecdotal and not
representative of any systemic issue. (E.g., Doc. 330 at 110-12 (lIsabel
Najera: waited “around two hours,” but her delay was attributable to a
poll worker’s investigation after discovery that she was not listed on
the voter roll); Pl. Ex. 792 at 13-14 (Quisha Mallette: UNC law student
who “had to sit in there for a little while” while waiting to vote
provisionally because she did not switch her registration to her county
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there i1s no credible evidence that the old schedule itself
increased political participation generally or among any subgroup
of voters; the previous academic consensus was to the contrary.
What can be said is that all parties acknowledge that strong
minority use of early voting in 2008 and 2012 was a result, 1In
some measure, of a Democratic campaign strategy in North Carolina,
particularly President Obama’s campaign, which specifically
encouraged the use of early voting over Election Day voting. (Def.
Ex. 270 at 58-62; Doc. 331 at 90-91 (Dr. Burden: stating that the
Obama campaign “emphasized [early voting] fairly heavily”); Doc.
332 at 158-59 (Dr. Stewart: stating that it i1s “certainly true”
that the “Obama campaign had an impact on the modes of voting by
Obama supporters™).)

There was also no persuasive evidence that voters were
habituated to the old schedule or had any difficulty adjusting to
the new schedule. In fact, voters who testified at trial did not
even seem to be aware of how many days were offered under the old
or new law without being prompted by Plaintiffs” counsel. (E.g.,
Doc. 331 at 167-69, 173 (Nadia Cohen: did no research into voting
deadlines, conceding that “voting iIs not my top priority”); PIL.

Ex. 721 at 19 (Sherry Durant: “it was basically going from what

of residence); Pl. Ex. 798 at 19, 25 (Tawanda Pitt: did not try to early
vote and left polls on Election Day after waiting thirty-five minutes
on two occasions).)
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did you say, 15 to ten” days).)

For these reasons, Plaintiffs have failed to show that it is
harder for any voter, including African Americans, to vote under
the ten-day early-voting schedule given the same-hours
requirement. Plaintiffs” predictions for the 2016 presidential
election are unpersuasive, and the 2014 results demonstrate that
the ten-day voting schedule and the same-hours requirement combine
to produce more high-convenience voting hours. [In addition, the
evidence shows that, regardless of race, those who voted during
the first seven days of early voting under the seventeen-day early-
voting schedule are more likely to vote under the ten-day schedule
than are those who voted iIn the last ten days of the former
seventeen-day schedule. Likewise, the evidence indicates that
churches are positioned to take advantage of the new voting sites
and hours i1n their GOTV efforts. For these reasons, while the
ten-day early-voting schedule makes early voting different,
Plaintiffs have failed to prove that it makes voting harder.

3. Elimination of SDR

During the six years it was permitted, SDR allowed citizens
to register and then vote at an early-voting site during the early-
voting period. Session Law 2013-381”s elimination of SDR returned
North Carolina to the pre-2007 state of affairs, and voters must
comply with North Carolina’s twenty-five day registration cut-off

in order to be eligible to vote. Even after the repeal of SDR,
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however, a voter who has moved within his county may update his
registration information, including a change of address, during
early voting or on Election Day, and vote. See N.C. Gen. Stat.
8§ 163-82.6A(e).

SDR had limitations. It was available only during the early-
voting period and not on Election Day (the latter being known as
Election Day Registration (“EDR”)). It was also available only at
designated early voting sites in the county iIn which the citizen
resided. See 2007 N.C. Sess. Law 253, 8 1. SDR was unavailable
in the gaps between the twenty-five day cut-off and the start of
early voting, and following the close of early voting to Election
Day. Moreover, because North Carolina requires residency iIn the
assigned precinct for thirty days before any election, N.C. Gen.
Stat. 8§ 163-55(a), SDR did not aid a voter who had moved within
thirty days of an election who sought to register to vote for
elections specific to his new precinct (although even now, If he
had moved to his new precinct within the same county more than
thirty days before the election, he can update his registration as
an unreported mover and vote the full slate 1In his new precinct).

Plaintiffs” expert, Dr. Stewart, described the type of person
who tended to use SDR:

Some people register in “blackout periods” in the weeks

preceding elections. Based on research about voter

registration in the political science literature, it is

clear that many of the registrations that occur during
blackout periods are people who are not normally
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attentive to public affairs, who have become attuned to

politics during the presidential election season — a

brief period every four years where matters of politics

and elections dominate a wide variety of media channels.

(P1. Ex. 42 at 48.)

When it offered SDR, North Carolina was in a small minority
of States that did so.% Three States offer EDR - a very different
electoral mechanism - but not SDR. (Def. Ex. 270 at 29-31.)
Twelve jurisdictions offer both EDR and SDR; this figure includes
the District of Columbia, as well as North Dakota, which does not
require registration at all. (1d.) Currently, thirty-six States,
including North Carolina, offer neither SDR nor EDR.% (Id.) In
fact, before SL 2013-381, North Carolina was the only State in the
Nation to offer only SDR during early voting.®

Plaintiffs” experts claim that SDR boosts turnout. (Doc. 342

at 130-31.) But there is no reliable statistical evidence that

% Whether certain States should be classified as offering SDR or EDR is
subject to interpretation and coding. (Def. Ex. 270 at 29-31.) However,
it was undisputed at trial that the majority of States do not offer SDR
or EDR. (Doc. 331 at 101 (Plaintiffs expert, Dr. Burden, conceding that
a majority of States do not offer SDR)).

% At the time of his report, Defendants”’ expert Sean Trende put this
number at thirty-seven. (Pl. Ex. 270 at 29-32_.) In that report, Vermont
was coded as having neither EDR nor SDR, but appears to have enacted
some variation since. Vt. Stat. Ann. tit. 17, § 2144a(4) (effective
January 1, 2017); (Doc. 340 at 15 (Trende: saying that Vermont enacted
SDR “a few weeks” before trial); see also McCrory, 997 F. Supp. 2d at
351 n.34 (setting forth registration cut-off dates for States without
EDR or SDR, many of which are longer than the twenty-five day cut-off
period in North Carolina, (e.g., Alaska Stat. Ann. § 15.07.070(c)-(d)
(30 days); Ariz. Rev. Stat. Ann. 8 16-120 (30 days); Ark. Code Ann. § 7-
5-201(a) (30 days)).-

% Ohio had “Golden Week,” when normal registration overlapped with early
voting for five days. (Def. Ex. 270 at 31-32.)
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this 1s so. As recently as a January 2014 article, Plaintiffs’
own expert, Dr. Burden, found that while his statistical analyses
“suggest” that SDR has the potential of offering a mechanism to
enhance the mobilization of certain voters, the results are not
statistically significant (1.e., the 95% confidence interval
includes the null hypothesis of no effect). (Def. Ex. 348 at 101-
02.) Similarly, a 2011 study involving North Carolina’s 2008
general election found i1t “impossible” to isolate the effect of
SDR in turnout. (Def. Ex. 346 at 93 (nhoting that the variable
measuring both SDR and competitive gubernatorial races showed ‘“no
statistically significant influence on turnout” because of no
comparative data). Thus, no reliable conclusions can be drawn.
The effects of EDR are quite different. The academic
consensus is that EDR has a consistent, positive effect on turnout.
As Plaintiffs’ own expert, Dr. Burden, explains:
The only consistent way to increase turnout Is to permit
Election Day registration. Early voting reduces turnout
by robbing Election Day of its stimulating effects. This
depressant effect i1s only partially offset i1if SDR 1is
present or 1f EDR offers a vehicle for the last-minute
mobilization of marginal voters.
(Def. Ex. 348 at 108.) Other researchers have confirmed this
finding, while also maintaining the important distinction between
EDR and SDR. (See, e.g., Def. Ex. 346 at 78, 80, 89, 93, 96-97.)

Despite this body of scholarship, created in part by Dr.

Burden, other Plaintiffs’ experts were unaware of the different
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effects of SDR and EDR and carelessly comingled the two, scuttling
the difference. For example, in his 2014 report, Dr. Stewart
references how EDR boosts turnout, (Pl. Ex. 42 at 51), a point
that has no relevance to the impact of adding or removing SDR iIn
North Carolina. At trial, Dr. Stewart stated that the literature
supports the notion that SDR increases turnout. (Doc. 342 at 130.)
When pressed to identify this literature, however, he could only
point to a chapter In a book dealing with EDR (or combining EDR
with SDR). (ld. at 130-31.) Dr. Stewart testified that he was
unaware of any study that examined SDR separately from EDR. (Id.
at 131.) This was odd, since one of his co-experts, Dr. Burden,
had performed just such a study about which Dr. Burden testified
at trial.

Dr. Gronke went further than Dr. Stewart. He cited the
relevant scholarship distinguishing the effects of SDR from EDR,
but totally mischaracterized the articles. 1In his April 14, 2014
report, Dr. Gronke wrote, “For same-day or Election Day
registration, there are essentially no dissents; there 1is
essentially universal agreement among scholars that this Is an
election reform that has a substantially positive Impact on voter
turnout.” (PI. Ex. 40 at 33.) He went on to characterize Dr.
Burden’s article (Def. Ex. 348) as finding “a positive effect when

early voting was offered in conjunction with EDR, as was the case

in North Carolina prior to recent election law changes.” (PIl. EX.
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40 at 33-34 (latter emphasis added).)

Dr. Gronke conceded at trial that his SDR analysis was not at
all accurate. First, there is no scholarship finding an overall
positive effect on turnout from SDR, since it requires the
existence of early iIn-person voting, a mechanism that depresses
turnout. What is troubling is that Dr. Gronke should have known
as much, since he had served as a peer reviewer of Dr. Burden’s
article prepared prior to this litigation. (Doc. 333 at 50-51.)
Second, contrary to Dr. Gronke’s representation, North Carolina
has never offered EDR. (Id. at 53.) As a result, the court finds
Drs. Stewart and Gronke unreliable on the scholarly literature on
SDR.

In 2014, before the preliminary injunction hearing in this
case, Dr. Gronke predicted, as he had regarding the reduction of
early voting, that the elimination of SDR would certainly reduce
African American turnout in the 2014 election:

I conclude from the analysis in this report that, because

same-day voter registration has been shown to be a strong

and consistent predictor of higher turnout, the

elimination of same-day registration during the election

process, whether during one-stop voting or on Election

Day,°?” will lower turnout overall. In particular, 1

conclude that eliminating same-day registration will

have a disparate i1mpact on African-American voters

because they take advantage of same-day registration at
a significantly higher rate.

(PI. Ex. 40 at 39 (emphasis added).) This turned out to be a poor

97 Again, Dr. Gronke is misinformed. North Carolina never had EDR.
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prediction because, as noted above, African American turnout
actually increased in 2014. (Def. Ex. 309 at 66; PI. Ex. 229 at
7.) Plaintiffs have provided no evidence in this case that the
African American share of the 2014 vote would have been any higher
had SDR (or OOP voting, or the first seven days of early voting)
not been eliminated. Against this backdrop, it is not surprising
that Dr. Gronke avoided giving any opinions about SDR in his 2015
report. (See Pl. Ex. 234.) But he never amended his Inaccurate
2014 report, despite reserving the right to do so. (Pl. Ex. 40 at
39.)

In examining the use of SDR in North Carolina, i1t is helpful
first to examine the changes iIn registration rates. SDR was only
in place for three general elections: 2008, 2010, and 2012. After
2006, African American registration rates exceeded those of
whites, and a disparity favoring the African American electorate
has been growing ever since. (Pl. Ex. 684.) Plaintiffs assert
that, since African American registration rates exceeded white

registration rates after SDR was implemented, this was most likely

because SDR was implemented. Dr. Stewart has employed this post

hoc ergo propter hoc reasoning: “There is no doubt that the same-

day registration vehicle has been an important part of the laudable
parity in black-white registration rates achieved 1In North
Carolina . . . .7 (Pl. Ex. 42 at 23.) Yet Dr. Stewart conceded

at trial that he had done no analysis to reach a causal conclusion.
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(Doc. 332 at 151-52.) Being nothing but his ipse dixit, the court

need not, and does not, accept this conclusion. See Gen. Elec.

Co. v. Joiner, 522 U.S. 136, 146 (1997) (““Nothing in either Daubert

or the Federal Rules of Evidence requires a district court to admit
opinion evidence that is connected to existing data only by the
ipse dixit of the expert.”).

A closer examination of the time period at issue reveals
something different. Dr. Stewart presented the following findings

as to registrations among the voting age population (“VAP):

Black White

Black pct.

minus

Number Percent Number Percent White

Year VAP? registered registered VAP registered registered pct.

2000 1,218,470 988,134 81.1% 4,527,155 4,082,850 90.2% -9.1%
2006 1,356,761 1,116,818 82.3% 4,860,639 4,248,469 87.4% -5.1%
2008 1,427,617 1,354,976 94.9% 5,067,215 4,596,476 90.7% 4.2%
2010 1,502,563 1,339,180 89.1% 5,240,438 4,534,617 86.5% 2.6%
2012 1,566,467 1,492,839 95.3% 5,385,029 4,728,853 87.8% 7.5%
2014 1,634,801 1,491,076 91.2% 5,605,570 4,674,320 83.4% 7.8%

(PI. Ex. 684.) From 2000 to 2006, when SDR was not in place, the
African American/white disparity shrank from 9.1% to 5.1%. (l1d.)
The disparity further shrank from 2006 to 2008, when SDR was first
implemented and President Obama first ran for national office, and
in fact resulted iIn a disparity advantaging the African American
electorate. (1d.) However, from 2008 to 2010, the African
American advantage remained, but declined, despite the

availability of SDR. (Id.) The African American advantage rose
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again in 2012, when President Obama ran for re-election. (Id.)
Then, 1n 2014, after SDR had been eliminated, the African American

advantage iIn registration rates rose even further to 7.8%. (1d.)

This was quite surprising given that, from 2008 to 2010, the
previous presidential-to-midterm election transition, when SDR was
available, the African American advantage fell. (Id.)

Dr. Stewart supported his conclusion by performing a “churn”
analysis. The churn refers to the dynamic nature of the voter
rolls. The voter rolls are iIn constant flux: new registrations
add voters onto the rolls (e.g., those turning voting age or
migrating into the State); list maintenance removes voters from
the rolls (e.g., those who have died or migrated out of the State).
Dr. Stewart examined two two-year periods to demonstrate the net
effects of the churn. For the period from 2010 to 2012
(transitioning from a midterm to a presidential election), when
SDR was i1n place, he found that 663,927 voters were removed from
the rolls, but that 1,112,412 voters were added; thus, there was
a net gain. (Pl. Ex. 686.) But in the period from 2012 to 2014
(from a presidential election to a midterm election), during which
SDR was eliminated, 662,305 voters were removed from the rolls,
and only 640,417 were added; thus, there was a net loss of 21,888
registrations. (ld.) From this analysis, Plaintiffs argue that
the repeal of SDR affects voter churn and will, over the long term,

negatively impact registration rates. (Doc. 346 at 67.)
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As 1t turns out, however, Dr. Stewart’s analysis 1is
incomplete, if not misleading. Defendants” expert, Dr. Thornton,
widened the period for Dr. Stewart’s churn analysis to include the
period from 2008 to 2010 (from a presidential election to a
midterm), another period during which SDR was in place. (Def. Ex.
359.) She found that, during this period, 581,188 voters were
removed from the polls and only 517,181 voters were added — a net
loss of 64,007. (I1d.) The churn for the 2008 to 2010 transition,

from a presidential election to a midterm election, was worse

(almost three times so) for registration rates than was the
analogous 2012 to 2014 transition, when SDR was eliminated. (ld.)
So, a more complete churn analysis seems to support, rather than
rebut, Defendants” argument that the elimination of SDR does not
harm registration rates.®

Plaintiffs point to the timing of the implementation of SDR,
arguing that the iIncrease In registration rates in 2008 is strong
evidence of the benefit it provided. However, the data show that,

before SDR was implemented, African American registration rates

% At trial, Dr. Stewart conceded the accuracy of Dr. Thornton’s churn
analysis. (Doc. 342 at 126-27.) However, he refused to concede that
her figures undermine his conclusions. (ld.) |Insofar as Dr. Stewart’s
opinions appear to be impervious to new facts or data and he was content
to present what he must have known was, charitably put, an incomplete
analysis, the court views his opinions with a skeptical eye. See, e.g.,
United States v. Williams, 731 F.3d 1222, 1230 (11th Cir. 2013); Gutheil
& Simon, Narcissistic Dimensions of Expert Witness Practice, 33 J. Am.
Acad. Psychiatry L. 55, 57 (2005) (“[R]efusing to concede even valid
points . . . seriously impairs credibility.”).
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were already iIncreasing at a rate higher than those of whites.
And, after SDR was eliminated, African American registration rates
have continued to grow faster than those of whites. What confounds
the 1nquiry as to 2008 (and 2012) is that the largest increase iIn
African American SDR use coincides with the candidacy of the first
African American president of the United States, which Plaintiffs
concede has “surely” been a factor in the increase iIn African
American participation. (Pl. Ex. 44 at 6.) That said, Plaintiffs
downplay the role the President’s candidacy had in 1increasing
African American turnout in 2008 and 2012. Yet, they also dismiss
the i1ncrease in African American turnout after SDR was repealed
because of what they characterize as an unusually heightened
interest in North Carolina’s Senate race, the Nation’s most
expensive. While campaign effects surely play a role in these
elections, these are inconsistent positions.® Further confounding
the i1nquiry as to opportunity, burden, and cause is evidence that
African Americans in similarly-situated States that did not have
SDR 1n 2008 and 2012 also saw similar increases in African American
registration rates, as campaigns exploited registration and voting

opportunities available in those States. (Def. Ex. 270 at 46.)

% The large increase in African American participation in 2008, when
State spending was $22 million, compared to 2012, when State spending
was almost $100 million, is strong evidence that the novelty of the
candidacy of the fTirst African American candidate for the presidency
played a significant role in turnout. (Def. Ex. 270 at 10-11.)
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In total aggregate numbers, it i1s indisputable that African
American voters disproportionately used SDR when it was available.
According to Dr. Stewart, African Americans comprised 35.5% of
registrants during the SDR period for the 2008 presidential
election and 32.0% of registrants during the SDR period for the
2012 presidential election,!® which exceeded their roughly 22%
proportionate share of all registered voters. (Pl. Ex. 42 at
46-47; Def. Ex. 309 at 76.) Plaintiffs argue that they have become
burdened by the elimination of SDR because African Americans became
habituated to using SDR during its six years of availability.

Habirtuation i1s an individual-level characteristic, not an
aggregate one. (Doc. 333 at 64-65.) Plaintiffs® experts
acknowledged this and tracked individuals in their early-voting
analysis, but they did not do so for individual voters using SDR,

even though the data are available to do so. Such an analysis

100 Dr. Stewart considered only those using SDR to become new North
Carolina registered voters. (Pl. Ex. 42 at 43-47.) Further, Dr. Stewart
focuses on those who registered during the early-voting period, rather
than on those who actually registered using SDR. These two numbers are
not necessarily the same. For example, in 2002, 2,326 African Americans
registered during the early-voting period. (ld. (Ex. 31).) Because SDR
did not exist, they clearly registered via the traditional method.
Accordingly, while the court accepts that those who register during the
early-voting period may be more likely to prefer SDR, which allows them
to vote, over non-SDR, which does not, Dr. Stewart’s data do not tell
us how those who registered during the early-voting period registered.
(ld. at 46-47.)

101 In raw numbers, far more whites used SDR during these two years. (PI.
Ex. 42 at 46.) This fact is not considered in the calculus, however,
as it is the disproportionate use that is at issue.
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would be designed to determine whether whites or African Americans
were more likely to use SDR more than once.1%?

Second, statistics about SDR use do not demonstrate what these
particular voters, of any race, would have done had SDR not been
an option, especially given that there are a multitude of easy
ways to register iIn North Carolina apart from SDR. The
registration period is open year-round, but to be eligible to vote
in an election a registrant must register twenty-five days before
the applicable Election Day. N.C. Gen. Stat. 8§ 163-82.6(c)-
Applications are available online at the SBOE website, at the SBOE,
CBOEs, public libraries, public high schools, and college
admissions offices throughout the State. Every State resident can
register to vote by mail, see N.C. Gen. Stat. § 163-82.6(a) (“The
county board of elections shall accept any form described in [N.C.
Gen. Stat. 8] 163-82.3 if the applicant submits the form by mail,
facsimile transmission, transmission of a scanned document, or 1in
person.””), which permits the registrant to enlist the assistance
of a family member and others to navigate and complete the one-

page, seven-question form, see 1d.; (see also Doc. 331 at 41-42).

102 Moreover, in the 2004 presidential election (before SDR), African
American voters were still disproportionately likely to register during
the early-voting period even though it would not enable them to vote iIn
the upcoming election. (Pl. Ex. 42 (Ex. 31).) It cannot be that these
African American registrants were habituated to using SDR, since SDR did
not exist.
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Thus, those with transportation, economic, or other challenges
need not physically appear to register.' Certain State agencies,
as required by the NVRA, 52 U.S.C. 8§ 20506 (formerly 42 U.S.C.
8§ 1973gg-5), also offer voter registration services. Those
agencies include departments of social services and public health,
disability services agencies (vocational rehabilitation offices,
departments of services for the blind and hard of hearing, and
mental health departments), the North Carolina Employment Security
Commission, and, for those engaged in a DMV transaction (including
acquiring a no-fee voter 1ID), any DMV office, pursuant to N.C.
Gen. Stat. § 163-82.19. (Doc. 126-1 at 4.) The League Plaintiffs
acknowledged that these other avenues mean that “many people who
are of lower socioeconomic status have an opportunity to register
to vote elsewhere.” (Doc. 167 at 135-36.)

In addition, State law permits any individual, group, or
organization - such as the GOTV efforts conducted by some
Plaintiffs - to conduct a voter registration drive, without any
special training, pursuant to SBOE-published guidelines and with

materials the SBOE and CBOEs provide. (Doc. 126-1 at 4.)%04

103 Cf. Miss. State Chapter, Operation Push v. Allain, 674 F. Supp. 1245,
1250-52 (N.D. Miss. 1987) (describing Mississippi law that initially
prevented all registration outside of the office of the county
registrar).

104 And, as noted, even after SL 2013-381, a voter who has moved within
the county can still update his or her registration during early voting
or on Election Day (i.e., after the 25-day registration cut-off) and
vote. N.C. Gen. Stat. 8§ 163-82.6A(e).-
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Plaintiffs argue that these other methods of registration are
not a substitute for SDR and its in-person effectiveness. (Doc.
346 at 74-76.) DMV only offers registration services to those
seeking DMV services, and i1t is true that the poor (which African
Americans represent disproportionately) are less likely to use DMV
services, as they are less likely to drive or own a vehicle. Also,
because of a foul-up at DMV iIn 1implementing SL 2013-381, 1in
September 2014 some 2,726 seventeen-year-olds were denied the
right to register, and the SBOE had to send them a letter with a
voter registration form and the promise to file i1t for them if
completed and returned. (Pl. Ex. 726.) As for public assistance,
Plaintiffs argue that i1t, too, i1s an insufficient substitute for
the removal of SDR because it is only offered for those applying
for such services and that public assistance registrations
declined from 41,162 in 2012 to 13,340 in 2014. (Pl. Ex. 725 at
4.) While Plaintiffs” statistical evidence correlated African
Americans disproportionally with the purpose of such services,
suggesting 1t as an i1deal registration opportunity, there was no
direct evidence as to why registrations at such services did not
occur more frequently. As Defendants pointed out, the reduction
in use of these sources may very well be due, in some significant
measure, to the fact that voter registrations have been offered to
millions of Americans under the Affordable Care Act, passed 1iIn

2010.
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Aside from prior use data, Plaintiffs seek to use data from
the 2014 election to bolster their claim that African Americans

have been disparately impacted by the elimination of SDR.

In his 2015 report, based on data provided by the SBOE, Dr.
Stewart notes that in the 2014 midterm 12,983 people registered to
vote after the registration deadline but before Election Day. (PI.
Ex. 242 at 163.)1°> Dr. Stewart did not know whether the dates
reported reflected when the registration applications were signed
or when the SBOE processed them. (Doc. 332 at 122.) He noted
that, overall, 273 people registered during the seven days of early
voting eliminated by SL 2013-381. (Pl. Ex. 242 at 163.) These
registrants were more likely to be white than African American.
(Id. at 164.) He also noted that 11,993 people registered to vote
during the ten-day early-voting period. (Id. at 163.) However,
Dr. Stewart did not remove from this figure (or from any of the
above figures) those who registered at locations other than an
early-voting site, (Doc. 332 at 123), even though only those
registering at an early-voting site can use SDR. Nor did Dr.
Stewart remove voters who were registering for a future election

(thus ineligible to vote iIn the upcoming election) because they

105 Among these registrants, 374 registered after the deadline but before
either the old or new early-voting period began. (Pl. Ex. 242 at 163.)
An additional 343 registered after early voting ended but before Election
Day arrived. (l1d.) Such registrations would not have enabled a citizen
to vote before or after SL 2013-381 and are thus not relevant to the
analysis.
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had not resided in their precinct for more than thirty days. See
N.C. Gen. Stat. 8§ 163-55(a) (requiring that a voter have “resided
. . In the precinct in which the person offers to vote for 30
days next preceding an election”). Therefore, Dr. Stewart’s figure
likely exceeds the number of potential same-day registrants from
2014, but the court has no way of knowing the extent.
Instead of providing the actual number of African American
and white registrants included in the 11,993 subtotal (surely a
knowable figure), Dr. Stewart provided a percentage (by race) of
all registrations during the two-year period preceding the 2014
election that occurred on the indicated day. (Pl. Ex. 242 at 164.)
Thus, he found that the number of registrations during early voting
in 2014 was 1.415% of all registrations for the preceding two-year
period. (Id. at 163.) He then broke this figure down by race,
calculating that African American registrations during the 2014
early-voting period constituted 1.994% of the registrations for
the two-year period. (Id. at 164.) The comparable white

registrations were 1.800%.%° (Id.) He noted the difference Iin

106 With these figures and others, Plaintiffs attempt to present the
percentages to say that African Americans were 11% more likely to
register during the early-voting period. However, as the Seventh Circuit
has earlier explained, such mathematical manipulations conceal the true
inquiry:
We have given the percentages of persons who have these
documents. Plaintiffs express the Tfigures differently,

giving the percentages of persons who lack the documents (2.4%
of whites, 4.5% of blacks, and 5.9% of Latinos), then dividing
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numbers by race - 0.194 percentage points - and concluded that
this represented a disparity showing that African American
citizens were disparately impacted by the unavailability of SDR iIn
the 2014 general election. He acknowledged, however, that the
disparity iIn this election was smaller than the disparity for
previous elections. (Doc. 332 at 128.)

Defendants have offered a different characterization of the
2014 data. Defendants would have the court first calculate the
actual number of African American and white registrations during
the 2014 early-voting period. (Doc. 332 at 124-28.) This yields
approximately 2,714 African American registrations and 7,507 white
registrations. (PI. Ex. 242 at 163-64.) Of the 11,993
registrations during this period, the number of African American
registrations thus constituted 22.630%. (ld.) This compares to

the African American share of 22.5% of all voters registered as of

one percentage by another to yield an expression such as
“registered Black voters in Wisconsin were 70% more likely
than white voters to lack a driver®"s license or state I1D.”
That is a misuse of data. Dividing one percentage by another
produces a number of little relevance to the problem. It
99.9% of whites had photo IDs, and 99.7% of blacks did, the
same approach would yield the statement “blacks are three
times as likely as whites to lack qualifying ID” (0.3 = 0.1
= 3), but such a statement would mask the fact that the
populations were effectively identical. That’s why we do not
divide percentages.

Frank v. Walker, 768 F.3d 744, 752 n.3 (7th Cir. 2014).
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2014._7 (Def. Ex. 309 at 76.) Thus, the proportion of African
American registrants during the 2014 early-voting period is
virtually 1identical to the proportion of African American
registered voters as of 2014.

Given the closeness of these percentages, and considering
that the data include people registering at sites other than those
offering early voting (and thus formerly offering SDR), these data
are at best weak evidence that the elimination of SDR caused

African Americans to be affected disproportionately.08 This

107 The proportion of the African American North Carolina citizen voting
age population (“CVAP”) in 2014 is not yet known. 1In 2013, however,
African American North Carolinians were 21.88% of the North Carolina
CVAP. (Def. Ex. 309 at 77.) This figure is also nearly identical to
the proportion of African American registrations (22.630%) during the
2014 early-voting period.

108 There is a further concern about the reliability of these figures.
The president of Plaintiff North Carolina Chapter of the NAACP, the
Reverend Dr. William Barber 11, gave a speech in October 2014, just
before the general election, imploring audience members at the State
Chapter’s annual banquet to take people to the polls who were not
registered and demand they be given a provisional ballot:

Also, i1f people did not get registered we want you to take
them to the polls anyway. Federal law requires that they
have to be given a provisional ballot. . . . |If they didn’t
get registered and can’t register in early voting, we want
you to take them to the polls, we want them to get the
provisional ballot, we want them to be told the ballot would
not be counted because they — we do not have early voting and
same-day registration, and then we want you to get that name
so next year, when we’re in court, we can present a list of
names of people who have been denied their right to vote . . .
because of the denial of same-day registration and early
voting.

(Def. Ex. 67 at 37-38.) Dr. Barber testified at trial that he hoped
those at the banquet followed his instructions. (Doc. 329 at 123-24.)
Under federal and State law, voters who know they are not registered and

170

cCase 1'13-cv-00658-TDS-JFP Document 439 Filed 04/25/16 Paae 176 of 485



conclusion 1s bolstered by the fact that the African American
advantage in registration rates grew from 2012 to 2014, and African
American turnout rates increased from 2010 to 2014, all while SDR
was eliminated.

Turning to “young” voters, Plaintiffs presented the testimony
of Dr. Levine, who relies in part on national studies of EDR and
SDR but also fails to distinguish between the two. (Doc. 332 at
134.) As noted above, the two mechanisms have entirely different
effects on political participation. Thus, the national research
on which he relies is not sufficiently relevant to this case.

Dr. Levine also analyzed the use of SDR by young voters from
2008 to 2012. He presented the following use statistics, which

are percentages of voters in a given election using SDR:

2008 2010 2012
Older voters |5.23% |1.97% |4.75%
Young Voters |11.23%|9.21% |12.47%
Total voters |5.49% |2.25% |5.45%
using SDR

(PI. Ex. 50A at 11-12.)109

not eligible to vote are not entitled to a provisional ballot.
Stat. 8§ 163-166.11.

U.S.C. § 21082(a); N.C. Gen.

As noted iIn the early-voting discussion

The NC NAACP later

issued a press release modifying the request to urge only those who
believe they are registered voters to request a ballot. (Def. Ex. 65
at 2.) In the end, this tactic may have increased the numbers of persons
who tried to register during early voting as well as those who demanded
provisional ballots and tried to vote OOP.

109 In raw numbers, around four to Ffive times more

“older voters” than
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above, youth turnout and registration rates increased from 2010 to
2014. Dr. Levine did not produce any evidence of disparate impact
other than his prior use numbers and his 1napposite national
studies.

Historically, the effect of a voting mechanism has been
measured commonly by turnout. Prior to this case, Plaintiffs”’
experts measured SDR’s effect that way. They further acknowledge
that such analyses are possible here and would be probative. (See
Def. Ex. 348 (Dr. Burden analyzing the effect of SDR on turnout);
Doc. 332 at 151-52 (Dr. Stewart conceding that he has not conducted
any statistical analysis on the effect of SDR on turnout or
registration rates); Doc. 342 at 129-30 (Dr. Stewart conceding
that a properly conducted cross-State analysis would be an
appropriate way to measure the effect of a voting law on turnout,
despite not having done so in this case); Doc. 331 at 883-90 (Dr.
Burden conceding that he had done no analysis to determine whether
competitiveness of 2014 and 2008 general elections affected
turnout); 1d. at 96 (Dr. Burden conceding that, while he has
conducted “many national analyses” of the effect on turnout from
SDR and other election changes, he has never examined whether any

election law affected turnout in North Carolina).) The failure of

“young voters” used SDR i1n each of these general elections. (PIl. Ex.
50A at 11-12.)
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Plaintiffs” experts to conduct the kind of analyses that were
possible, especially where it has been done in their scholarship
under more rigorous standards, (e.g., Doc. 331 at 148-49 (Dr.
Burden conceding that his North Carolina case study analysis in
this case was less rigorous than his academic work)), impairs the
persuasiveness of their testimony. See Fed. Rule Evid. 702
advisory committee notes (counseling courts to be wary of an expert
who 1s not “as careful as he would be in his regular professional

work outside his paid litigation consulting”) (quoting Sheehan v.

Daily Racing Form, Inc., 104 F.3d 940, 942 (7th Cir. 1997)); see

also Kumho Tire Co. v. Carmichael, 526 U.S. 137, 152 (1999) (*“[The

Daubert gatekeeping requirement] iIs to make certain that an expert,
whether basing testimony upon professional studies or personal
experience, employs in the courtroom the same level of intellectual
rigor that characterizes the practice of an expert in the relevant
field.”).

There was only one reason given for Plaintiffs” failure to
produce such highly probative evidence In this case. On cross-
examination, Defendants had Dr. Stewart perform calculations from
the 2014 general election data, and the results tended to negate
an inference of disparity. (E-g., Doc. 332 at 95-101.) Oon
redirect, Plaintiffs asked Dr. Stewart whether any of these
calculations changed his opinions. He said no. When asked, “Why

not?” he responded, ‘“Because my conclusions were based on comparing
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the use of these — the three techniques [early voting, SDR, and
OOP voting], [among] blacks and whites, and none of this changes
the fact that African-Americans utilized the changed procedures
more than whites did.” (Doc. 332 at 152-53.)

In support of their claim that African Americans
disproportionately need in-person assistance, Plaintiffs cited
statistics from the SBOE’s database of incomplete registration
applications. For those individuals who submitted voter
registration applications between 2012 and 2014, 21.25% (136,113)
were African American, while 65.12% (417,053) were white. (PI.
Ex. 242 at 163-64 (stating that the total number of registrations
across the two-year election cycle was 640,417).) As of November
2014, 34.74% of the registration applications in the incomplete
queue were submitted by African Americans, while 51.53% were
submitted by white applicants. (Pl. Ex. 633 at 5.) In addition,
33.40% of applicants placed 1in the incomplete queue for failure to
check the citizenship box were African American, while 28.86% were
white. (1d.) Of those submitting applications without a birth
date, 59.05% were African American, while 22.28% were white. (l1d.)

In addition, Plaintiffs presented evidence that African
Americans are more likely to move between counties than white
residents. (PlI. Ex. 42 at 30 n.37.) Because North Carolina
organizes registration at the county level, more action is required

by those who move between counties. For example, a voter who has
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moved within his county may update his registration information,
including a change of address, during early voting or on Election
Day, and vote. See N.C. Gen. Stat. 8§ 163-82.6A(e); (Doc. 126-1 at
5). By contrast, individuals who move between counties more than
thirty days before Election Day must, iIn the absence of SDR, re-
register in their new county prior to the twenty-five day cut-off
in order to be eligible to vote. (Doc. 354 at 97-98.) Accordingly,
because they are more likely to move between counties, African
Americans are more likely to need to re-register.

In sum, Plaintiffs staked their case largely on aggregate
disproportionate SDR use over six years.!® While iIn some cases
data on differential use are all that may be available, iIn this
case there have already been three elections without SDR. Thus,
the prior differential in use is not the only, or most probative,
evidence. As with the change iIn the early-voting schedule, the

2014 election turnout data casts doubt on Plaintiffs” claims.

110 As a three-judge panel in a preclearance case, applying the VRA’s § 5
retrogression standard with the burden on the State, has explained,

[A] change is not retrogressive simply because it deals with
a method of voting or registration that minorities use more
frequently, or even because it renders that method marginally
more difficult or burdensome. Rather, to be retrogressive, a
ballot access change must be sufficiently burdensome that it
will likely cause some reasonable minority voters not to
register to vote, not to go to the polls, or not to be able
to cast an effective ballot once they get to the polls.

Florida v. United States, 885 F. Supp. 2d 299, 312 (D.D.C. 2012).
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While effectively relaxing a registration deadline may make
registration marginally easier, there is simply no persuasive
evidence in this case that adding SDR caused an increase (that
would not have occurred otherwise) in turnout or registration rates
overall or for any subgroup, just as there 1Is no evidence that
removing SDR decreased turnout or registration rates. This
conclusion is supported by Plaintiffs” own academic literature on
SDR. Finally, the evidence does not support the conclusion that
African Americans, Hispanics,!* or “young” voters were habituated
to using SDR during the three general elections it was available.
Plaintiffs did demonstrate, however, that African Americans are
more likely to move between counties, and thus more likely to need
to re-register, and that some small subset are more likely to end

up In the iIncomplete registration queue.

4. Elimination of OOP Provisional Voting
From 2005 until 2013, OOP voting allowed a registered voter
on Election Day to vote iIn a precinct other than his assigned
precinct, so long as he was still voting in his county of

residence. OOP voting only applied to Election Day because early

111 plaintiffs produced evidence that Hispanics disproportionately used
SDR, but the evidence presented was much more limited than that for
African Americans. Plaintiffs” expert Allan Lichtman, Ph.D., testified
as to some disparate use numbers regarding Hispanics, (Doc. 333 at 118),
and included some use statistics in a rebuttal report, (Pl. Ex. 245 at
23). He did not include any data from 2014. (Id.) By contrast,
Defendants provided evidence that Hispanic turnout increased from 2010
to 2014. (See, e.g., Def. Ex. 309 at 62-67, 76-77.)
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voting is offered at centralized sites and not at precincts. In
that sense, early voting continues to permit OOP voting for the
ten days of early voting.

OOP voting required the poll worker to give the wrong-precinct
voter a provisional ballot to -cast. However, because the
provisional ballot was for a different (wrong) precinct, it often
included races for which the voter was not eligible to vote and
omitted races for which he was. This contrasts with voters during
early voting, where computer voting machines can be programmed to
produce the correct ballot even i1f the centralized location for
early voting i1s a different precinct. Some Election Day precincts
do not use electronic voting machines, however. Consequently,
after the OOP ballot was cast, the CBOE had to individually review
the full ballot to tabulate and record the races for which the
voter was eligible to vote and invalidate votes cast iIn the races
for which the voter was not eligible, or the CBOE had to transcribe
the appropriate eligible votes onto a separate, proper ballot,
which would then be recorded. Therefore, except for national and
State-wide races, OOP voters were often effectively
disenfranchised for some races. In this regard, to the extent OOP
voting included voters who failed to vote in theilr proper precinct
merely by neglect or ignorance (and there was evidence of this at
trial), and not due to need, 1t can be criticized as having

encouraged voters to unwittingly forego their full voting rights.
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Some form of OOP voting iIs permitted in sixteen States plus
the District of Columbia. (Def. Ex. 270 at 18.) North Carolina
is among thirty other States, including many jurisdictions
previously covered by VRA 8 5, that prohibit the practice removed
by SL 2013-381.%2 (Def. Ex. 270 at 18.) Two more States, New
York and Missouri, count OOP ballots only if cast in the correct
polling place (the rare occurrence where more than one precinct
uses the same polling place). (Id. at 18.) Two others,
Connecticut and Massachusetts, will count OOP ballots if cast in
the correct town or city, which frequently is one and the same.
(Id.) Even among States that permit OOP voting, there are various
limitations. For example, Louisiana counts votes cast in the wrong
precinct, but only for federal races. (ld. at 18.)

The history of North Carolina’s use of OOP voting is measured
by the casting of provisional ballots that the SBOE labels as
“@Incorrect precinct.” (See, e.g., Pl. Ex. 689.) The counting of
OOP provisional ballots began in 2006 and continued for three more

general elections, until i1t was ended by SL 2013-381. Recognizing

112 At trial Mr. Trende testified that Utah does not permit OOP voting.
However, it appears that Utah will count ballots cast In the wrong
precinct so long as they are cast in the correct county. Utah Code Ann.
8§ 20A-4-107(DH) () (iTi), (2)(c); (Def. Ex. 2 (Trende’s initial report:
coding Utah as offering OOP)). However, it went undisputed at trial
that the majority of States, many of which were previously covered by
8 5, do not offer OOP. See, e.g., Ala. Code 8§ 17-9-10, 17-10-2(b)(2);
Fla. Stat. Ann. 8 101.048(2)(b); Miss. Code Ann. 8 23-15-571(3)(a), (d);
S.C. Code Ann. 8§ 7-13-830; S.D. Codified Laws § 12-20-5.1; Tex. Elec.
Code Ann. 8 63.011(a); Va. Code Ann. § 24.2-653(B).-
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that every vote is important, i1t is nevertheless true that even
for the years it was in place, OOP ballots constituted only a
fraction of a sliver of the total ballots cast. In 2012, when
there were more OOP provisional ballots at least partially counted
than ever, the total provisional incorrect precinct ballots as a
percent of all ballots cast amounted to only .19% of white ballots
and .33% of African American ballots.'3 (Pl. Ex. 42 at 98 (tbl.
14)14; PI. Ex. 242 at 161 (App’°x U).) Put another way, 99.67% of
African American voters and 99.81% of white voters were able to
cast ballots other than by OOP. Nevertheless, compared to their
share of the electorate, African American voters were
disproportionately more likely than whites to cast an OOP
provisional ballot in the elections prior to SL 2013-381. (PI.
Ex. 42 (Ex. 49); id. at 98 (tbl. 14).)

In 2014, after SL 2013-381, North Carolina stopped counting
“@Incorrect precinct” provisional ballots, though 1t continued to
offer provisional ballots to registered voters, as required by

HAVA . In the 2014 general election, the number of “incorrect

113 For every year that OOP voting was permitted, white registered voters
cast more iIncorrect precinct ballots than African American voters. (PI.
Ex. 42 (Ex. 49).) As with earlier analyses, the court does not consider
this fact.

114 Because Plaintiffs’ data on the number of OOP provisional ballots
cast excluded 35.4% of the records in the provisional ballot file (the
race of the voter was not indicated), the court followed Plaintiffs’
instruction and multiplied each number in Table 14 by 1.55%. (PIl. Ex.
42 at 98 n.126 (“[T]he proper correction to apply is to multiply each
number by 1/.646, or 1.55.7").)
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precinct” provisional ballots cast on Election Day dropped to
1,930. (Pl. Ex. 689.) For whatever reason, many of these were
counted in whole or in part, leaving only 1,387 not counted. (Id.)
Of these, 576 were cast by African American voters and 595 were
cast by white voters. (Id.) Accordingly, African American voters
disproportionately cast provisional ballots in the wrong precinct
in 2014.

Plaintiffs and Defendants dispute the reason why the number
of OOP provisional ballots dropped in 2014. Plaintiffs claim that
voters were deterred, while Defendants claim the results show that
former OOP voters were able to adjust to voting in theilr correct
precincts. The explanations are not mutually exclusive, but
Defendants” explanation is better supported by the evidence. In
fact, Plaintiffs” own evidence indicates that the drop in OOP
provisional ballots observed iIn 2014 was likely due in large part
to voters going to their correct precinct in light of the
elimination of OOP voting. For example, Plaintiffs presented the
testimony of Susan Schaffer to support their assertion that
requiring people to vote iIn the correct precinct results In a
significant number of people being deterred from voting. (PI. EXx.
796.) 1In 2014, Ms. Schaffer, who had moved to North Carolina from
New Jersey in 2011, served as a poll observer for the advocacy
group Democracy North Carolina during the general election on

Election Day. (Id. at 12-15.) Democracy North Carolina was trying
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to measure the impact of SL 2013-381 on the 2014 election. (ld.
at 16.) Ms. Schaffer began collecting the names of those who
presented but left the precinct because they were assigned to vote
in another precinct and reported fifty-nine persons. (ld. at 17—
21.) Poll workers had advised these individuals of the location
of their assigned precinct. (Id. at 20-21.) Plaintiffs argued
that this evidenced the burden of eliminating OOP voting.

At trial, however, Defendants presented persuasive evidence
as to what happened to these voters. Of the Fifty-nine people on
Ms. Schaffer’s original list, only fifty-two could be identified
as registered In North Carolina’s voter database.!> (Def. Ex. 343
at 1.) Of these fifty-two voters, forty-nine did ultimately vote
on Election Day. (1d.) That is, 94.2% of identified registered
voters were able to travel from the wrong precinct to their
assigned one on Election Day. There were three voters on Ms.
Schaffer’s list who did not vote iIn 2014. Two were white,
apparently a married couple. (Id. at 140-43.) It is unknown why
they never successfully voted. The third was an African American
man. Based on his November 4, 2014 registration date (Election
Day), i1t does not appear that he would have been eligible to vote

in any precinct on Election Day, whether before or after SL 2013-

115 To the extent that the seven individuals could not be identified
because they were not registered, SDR could not have saved them because
they were Election Day voters, and SDR has never been offered on Election
Day in North Carolina (that would make it EDR).
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381. (Id. at 132-34.)

This sampling of “affected voters” offered by Plaintiffs” own
witness supports the court’s conclusion that the number of wrong-
precinct provisional ballots fell substantially in 2014 because of
the ability of wrong-precinct voters to actually go to their
correct precinct.

As with the data relating to other voting procedures, the
provisional ballot data leaves many questions unanswered. The
court could assume that the lack of OOP voting in 2014 disparately
affected African American voters because they previously used OOP
voting disproportionately. Defendants, however, have offered
evidence to suggest that this may not be the case and that the
provisional ballot data are missing context. For example, Dr.
Thornton found that, among all OOP voters, 45% had voted in the
correct precinct In the past. (Def. Ex. 309 at 89.) African
Americans were even more likely, at 49%, to have voted at their
assigned precinct in the past. (1d.) And, looking only at the
2014 general election, overall and among African American OOP
voters, 74% had voted at their correct precinct in the past. (l1d.)
Further, the provisional data does not explain why any voter voted
out of his or her precinct. Plaintiffs assert they did so because
of need, but this conclusion is undermined by the fact that so few
used the option In relation to the vastly larger number of poor,

less educated, and vehicle-less voters. Nor does the use data
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tell us whether any voter could have easily voted iIn his or her
correct precinct.

Thomas Hofeller, Ph.D., an expert who studies mapping for
redistricting, *® observed the data for OOP voters and measured the
distance between each OOP voter’s correct precinct and the precinct
at which he or she actually voted. He found that, in 2012, 60.3%
of African American OOP voters voted at a precinct within five
miles of their assigned precinct. (Def. Ex. 212A at 18.) That
same year, only 49.1% of white voters cast an OOP ballot within
five miles of their assigned precinct. (ld.) However, this data
is of marginal value, as 1t does not address the distance from the
voter’s home or work.

Finally, Plaintiffs offered the testimony of voters, African
American and white, who expressed frustration that they had cast
an OOP provisional ballot in 2014 that was not counted. However,
the vast majority had made no effort whatsoever to determine the
location of their assigned precinct. (E-g., Doc. 330 at 40
(Wailliam Kittrell, college student: “l1 figured since 1 was a
resident of North Carolina and 1 had registered to vote iIn North
Carolina, that I would be able to vote iIn any county that 1 was

in.”); 1d. at 175-76 (Terrilin Cunningham: assumed she could vote

116 Dr. Hofeller was proffered without objection “as an expert in
demography, census geography, and database building involving voter
registration and turnout information, voting and registration patterns
and also the same patterns based upon race and partisan affiliation.”
(Doc. 340 at 140.)
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anywhere 1n the county because in a previous county “l just voted
down the street from our church, which we didn”’t live anywhere
near”); Doc. 334 at 154-57 (Michael Owens: elected not to vote
early but tried to vote OOP on Election Day at the precinct where
he had previously voted and was unaware he must vote In his home
precinct). Only Timothy and Yvonne Washington, a married couple,
were unable to walk to their assigned precinct, which was farther
away, due to disabilities. (See Pl. Ex. 679; Pl. Ex. 797); see

also infra Part 11_A_3.d. Thus, i1t is far from clear, indeed

doubtful, whether the elimination of OOP voting was the cause of
most voters” failure to successfully cast a ballot.

In sum, Plaintiffs have shown that African Americans
disproportionately cast OOP provisional ballots both before and
after SL 2013-381.%7 There are substantial questions about the
reason Tfor the disparate use, which will be addressed more
thoroughly infra.

5. Elimination of Pre-Registration

Pre-registration permitted those under the age of eighteen to

117 Hispanics were also more likely to cast OOP provisional ballots prior
to SL 2013-381. (PI. Ex. 245 at 24). The OOP provisional use data for
Hispanics did not cover 2014. (See id.) In the 2008, 2010, and 2012
general elections combined, young voters cast 919,246 total ballots, of
which 3,221 (0.35%) were OOP ballots. (See PI. Ex. 236 at 30-32, 35—
38.) By comparison, older voters cast 10,651,288 ballots in those
elections, of which 14,697 (0.138%) were OOP ballots. (See id.) In the
2014 general election, after SL 2013-381, young voters cast 102,775
votes, of which 196 (0.191%) were OOP ballots. (See id.) Older voters
cast 2,737,540 votes in that election, of which 1,459 (0.053%) were OOP
ballots. (See 1d.)
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register earlier than would otherwise be permitted. Currently,
seventeen-year-olds who will be eighteen by the time of the general
election are able to register sixty days prior to the accompanying
primary. N.C. Gen. Stat. § 163-59. Plaintiffs argue that the
elimination of pre-registration disparately 1impacts African
American and Hispanic youth and imposes a severe burden on all
youth.

Eight States and the District of Columbia allow pre-
registration by those age sixteen or older. (Def. Ex. 270 at 32;
Doc. 340 at 18.) North Dakota 1is 1included as offering pre-
registration because it has no registration system at all. (Def.
Ex. 270 at 32.)

North Carolina’s pre-registration law was in place for only
two general elections, 2010 and 2012, before it was repealed by SL
2013-381. (Pl. Ex. 235 at 18.) When available, about 152,000
adolescents pre-registered, (id. at 13), although it is unknown,
of course, how many of these adolescents would have eventually
registered without pre-registration. When in place, pre-
registration did not clearly benefit either Democrats or
Republicans. (ld. at 14.) In some years, Republicans had more
pre-registrants than Democrats, and In other years the reverse was
true. (1d.) In all years, however, the number of unaffiliated
pre-registrants was greatest. (1d.) In 2010, 23% of those who

pre-registered were African American, and in 2012, 30% were African
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