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PER CURIAM: 

 Chaetez Sean Clayton appeals his conviction, following a jury trial, for possession 

of a firearm by a convicted felon, in violation of 18 U.S.C. §§ 922(g)(1), 924(a)(2).  On 

appeal, Clayton’s sole argument is that he received constitutionally ineffective assistance 

of counsel because his trial attorney failed to call a witness Clayton asserts would have 

provided exculpatory testimony.  The Government moves to dismiss Clayton’s appeal on 

the ground that the record does not conclusively establish that counsel was ineffective and 

therefore Clayton’s ineffective assistance claim is not cognizable on direct appeal.  Clayton 

opposes the Government’s motion.  For the following reasons, we deny the Government’s 

motion to dismiss but affirm the criminal judgment. 

 To succeed on an ineffective assistance of counsel claim, a “defendant must show 

that counsel’s performance was deficient” and “that the deficient performance prejudiced 

the defense.”  Strickland v. Washington, 466 U.S. 668, 687 (1984).  We “must indulge a 

strong presumption that counsel’s conduct falls within the wide range of reasonable 

professional assistance; that is, the defendant must overcome the presumption that, under 

the circumstances, the challenged action might be considered sound trial strategy.”  Id. at 

689 (internal quotation marks omitted).  To establish prejudice, the defendant must show 

“that there is a reasonable probability that, but for counsel’s unprofessional errors, the 

result of the proceeding would have been different.”  Id. at 694.   

We will not consider ineffective assistance claims on direct appeal unless the record 

conclusively shows that counsel was ineffective.  United States v. Campbell, 963 F.3d 309, 

319 (4th Cir. 2020).  Generally, a defendant should raise ineffectiveness claims in a 28 
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U.S.C. § 2255 motion, to permit sufficient development of the record.  See Massaro v. 

United States, 538 U.S. 500, 504-06 (2003). 

 Clayton argues that trial counsel’s ineffectiveness is apparent on the record because 

Clayton referred to an exculpatory witness during his sentencing hearing.  However, 

Clayton’s own statements at sentencing are insufficient to conclusively establish that trial 

counsel’s performance was deficient.  Moreover, even if Clayton’s statement that the 

witness would have provided exculpatory evidence is accepted at face value, Clayton has 

not shown a reasonable probability that the outcome of the proceeding would have been 

different.  Because we conclude that the record does not conclusively establish Clayton’s 

claim that he received ineffective assistance of counsel, this claim is not cognizable on 

direct appeal. 

 Accordingly, we deny the Government’s motion to dismiss but affirm the criminal 

judgment.  We dispense with oral argument because the facts and legal contentions are 

adequately presented in the materials before this court and argument would not aid the 

decisional process. 

AFFIRMED 

 


